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I. INTRODUCTION 

Patent Owner Nuhn Industries Ltd. (“Nuhn” or “Patent Owner”) 

respectfully moves under 37 C.F.R. § 42.64(c) to exclude (i) the declaration of 

Reidar Olofsson (EX1008); and (ii) the declaration of Ansgar Lonnemann 

(EX1013).  

Mr. Olofsson’s declaration (EX1008) discusses the Truxor vehicle and 

associated printed publications (EX1006, 1009, 1021-1023) and therefore 

pertains to Ground 2 of the Petition. Mr. Olofsson testified during his September 

5, 2024 deposition that he signed a declaration (EX1008) that was drafted by a 

different witness – Jan David Arnoldsson (Mr. Olofsson’s boss at the time) – and 

that the declaration includes information that Mr. Olofsson does not have personal 

knowledge of. Mr. Olofsson’s declaration (EX1008) is therefore improper and 

should be excluded because the statements contained in his declaration are not his 

own, they are Mr. Arnoldsson’s, and Mr. Olofsson lacks personal knowledge of 

the subject matter discussed in his declaration as revealed by his deposition 

testimony.  

Mr. Lonnemann’s declaration (EX1013) discusses the SenwaTec vehicle 

and associated printed publications (EX1012, 1026-1028) and therefore pertains 

to Ground 3 of the Petition. Mr. Lonnemann testified during his September 6, 

2024 deposition that he originally drafted his declaration in German and then used 
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software translation tools (Google Translate and DeepL) and the help of a 

colleague to translate his declaration into English. Mr. Lonnemann required a 

translator during his deposition, testified to his limited understanding of the 

English language, and therefore was not qualified to translate his German 

declaration into English. Mr. Lonnemann’s declaration (EX1013) is improper and 

should be excluded because there is no certified translation of the declaration by 

a German to English translator.  

II. IDENTIFICATION OF EVIDENCE AND OBJECTIONS 

In accordance with 37 CFR § 42.64 and the Patent Trial and Appeal Board 

Consolidated Trial Practice Guide 79 (Nov. 2019), the Patent Owner identifies 

each objection to the evidence and the basis for the objection in the chart below. 

Exhibit Objection Made Basis for Objection 
EX1008 
Olofsson 
Declaration Cited in  
Petition– (Paper 1) 

Lack of personal knowledge - 
objection could not have been 
made previously because 
information concerning who 
drafted the declaration is not 
contained within the four-
corners of the declaration 
itself.  
 

FRE 802 
FRE 602 
 
Objections were 
discovered during 
deposition of Mr. 
Olofsson taken on 
September 5, 2024 

EX1013  
Lonnemann 
Declaration Cited in  
Petition– (Paper 1) 

POPR (Paper 6, 65-75) 
 
Improper translation - 
objection could not have been 
made previously because 
information concerning 
translation of the declaration 

37 C.F.R. § 1.69 
37 C.F.R. § 42.63(b) 
35 U.S.C. § 311(b) 
FRE 602 
FRE 802 
 
Additional objections 
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is not contained within the 
four-corners of the 
declaration itself. 

were discovered during 
deposition of Mr. 
Lonnemann taken on 
September 6, 2024 

Petitioner filed Mr. Olofsson’s declaration and Mr. Lonnemann’s 

declaration with its Petition for Inter Partes Review on June 30, 2023. Petitioner 

relies on Mr. Olofsson’s declaration to support the statement “All these 

publications are prior art under at least 35 U.S.C. § 102(a)(1) because they 

published and were publicly accessible before the effective filing date of the ‘425 

Patent” with respect to the DM5000 product of Truxor. (Paper 1, 36). Petitioner 

relies on Mr. Lonnemann’s declaration to support the statement “SenwaTec is 

prior art under at least 35 U.S.C. § 102(a)(1) because SenwaTec published and 

was publicly accessible before the effective filing date of the ‘425 Patent.”  (Paper 

1, 37). 

On September 5, 2024, a deposition of Mr. Olofsson was conducted for the 

related District Court litigation in the Southern District of Iowa. Patent Owner 

conducted a cross-examination of Mr. Olofsson at this deposition. A copy of Mr. 

Olofsson’s deposition transcript has been filed as EX2102. On September 6, 2024, 

a deposition of Mr. Lonnemann was conducted for the related District Court 

litigation in the Southern District of Iowa. Patent Owner conducted a cross-

examination of Mr. Lonnemann at this deposition. A copy of Mr. Lonnemann’s 
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deposition transcript has been filed as EX2103. Deficiencies in the declarations 

of both Mr. Olofsson and Mr. Lonnemann were discovered during these 

depositions. An objection could not have been previously filed because there was 

no indication that either of the declarations was insufficient prior to the respective 

depositions.  

The scheduling order for this matter provides that a motion to exclude 

evidence is due on September 17, 2024 and that “Cross-examination ordinarily 

ends no later than a week before the filing date for any paper in which the cross-

examination testimony is expected to be used.” (Paper 13, 4, 11). Thus, the cross-

examination taken during the depositions on September 5-6, 2024 was conducted 

within the time limit of September 12, 2024 for conducting cross-examination for 

a Motion to Exclude Evidence and the objections stated herein are timely.  

III. OLOFSSON DECLARATION (EX1008) 

A. Mr. Olofsson’s Declaration is Inadmissible Under FRE 802 

The statements contained in Mr. Olofsson’s declaration (EX1008) are that of 

Mr. Arnoldsson’s – not Mr. Olofsson’s.  As a result, Mr. Olofsson’s declaration 

(EX1008) should be excluded as inadmissible hearsay under FRE 802.   

Mr. Olofsson testified in his deposition that he simply signed a declaration 

that was prepared by Mr. Arnoldsson, who was Mr. Olofsson’s boss at the time. 

When asked “Did you write this declaration?” during his deposition, Mr. Olofsson 
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replied “No” and stated that he believed that the CEO of Truxor (Mr. Arnoldsson) 

drafted the declaration. EX2102, 211:5-17. Mr. Olofsson further admitted that he 

did not collect or prepare the exhibits to his declaration because Mr. Arnoldsson 

did that too. EX2102, 211:21-22. Those exhibits include articles and websites that 

Mr. Olofsson is unfamiliar with. See, e.g., EX2102, 214:24-216:23.  Because 

EX1008 contains the statements of Mr. Arnoldsson rather than Mr. Olofsson, it 

should be excluded as inadmissible hearsay under FRE 802.   

B. Mr. Olofsson’s Declaration is Inadmissible Under FRE 602 

Relatedly, Mr. Olofsson’s declaration (EX1008) is inadmissible under FRE 

602 because Mr. Olofsson does not have personal knowledge of the material 

contained therein.  

Mr. Olofsson states in his declaration that “Truxor’s DM 5000 and DM 4700 

amphibious vehicle products and their associated dredging capabilities were the 

subject of news publications prior to August 19, 2013” (EX1008, ¶5) and cites to 

Exhibit C (EX1008, 36-41). However, when asked about Exhibit C during his 

deposition, Mr. Olofsson admitted that the first time he saw this document was 

“when Mr. Arnoldson [Truxor’s CEO] come with this document to me.” (EX2102, 

216:14-23). Mr. Olofsson’s declaration also states “Truxor appreciated being 

published in news publications because they helped to stir attention for Truxor’s 

products and increased internet traffic to Truxor’s website, where marketing 



6 

Case No. IPR2023-01161 
U.S. Patent No. 11,358,425 

  

 

materials describing its products were accessible to website visitors.” (EX1008, ¶5). 

When asked during his deposition if he had “any facts to support that [news 

publications] increased traffic to Truxor’s website,” Mr. Olofsson testified “Facts, 

no, I -- nope. I haven’t done a search searching about that.” (EX2102, 218:9-14).  

As another example, Mr. Olofsson states in his declaration that “prior to 

August 19, 2013, it was Truxor’s standard business practice to make its marketing 

materials and brochures publicly accessible, for example, by posting them on its 

website under the ‘brochures’ tab and by distributing them to potential customers.” 

(EX1008, ¶3). However, in his deposition, Mr. Olofsson admitted that he did not 

have any responsibility for Truxor’s website in 2013 and had never posted to the 

Truxor website in 2013 or before. (EX2102, 213:15-25). Mr. Olofsson also states in 

his declaration that Truxor’s website “was indexed and searchable by a commercial 

internet search engine prior to August 19, 2013.” (EX1008, ¶4). However, in his 

deposition, he admits that he did not try to search for Truxor’s website prior to 

August 19, 2013. (EX2102, 214:16-23). In particular, when asked if he had “any 

personal knowledge that Truxor’s website was indexed and searchable by a 

commercial Internet search engine prior to August 19, 2013”, Mr. Olofsson stated 

“I don’t know if I can say that I, prior to 2013, looked at -- with this searching 

criterias, I can’t say, no.” (EX2102, 214:24-215:8). 

It is clear in view of this deposition testimony that many of the statements in 
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Mr. Olofsson’s declaration (EX1008) were not made with personal knowledge and 

should be excluded under FRE 602.   

IV. LONNEMANN DECLARATION (EX1013) 

A. Lonnemann’s English Declaration is Inadmissible Because it is 
Not a Certified Translation 

Mr. Lonnemann required a German to English translator at his deposition. 

EX2103, 6:11-12. During his deposition, Mr. Lonnemann testified that he initially 

wrote his declaration (EX1013) in German, which he describes as his main 

language, and later translated it into English using software translation tools 

(Google Translate and DeepL) and the help of a colleague. (EX2103, 9:14-25, 

125:7-22, and 143:11-144:2). Mr. Lonnemann used these software translation 

tools and the help of a colleague because he does not have a full grasp of the 

English language, which he admitted to during his deposition. Mr. Lonnemann did 

not sign the German-written declaration he drafted and Petitioner did not submit 

Mr. Lonnemann’s German-written declaration with a certified translation, as 

would have been proper under 37 C.F.R. § 42.63(b), 37 C.F.R. § 1.69 and/or 37 

C.F.R. § 1.52(b)(1)(ii). 

37 C.F.R. § 1.69(a) clearly states that if the declarant “cannot understand 

English, the oath or declaration must be in a language that such individual can 

understand.” Mr. Lonnemann was unable to write/translate his declaration without 
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the help of software translation tools and a colleague and could not testify in 

English during his deposition without the help of a translator. Those facts trigger 

37 C.F.R. § 1.69. Mr. Lonnemann’s uncertified translation of his declaration was 

not the work of a qualified translator and is insufficient under 37 C.F.R. § 1.69(b) 

and 37 C.F.R. § 42.63(b), which require an English translation together with a 

statement/affidavit attesting that the translation is accurate.  

Because of Mr. Lonnemann’s shortcomings with the English language and 

the informal efforts used to translate his declaration, EX1013 must be excluded 

under 37 C.F.R. § 42.63(b) and 37 C.F.R. § 1.69(b). This failure to comply with 

translation rules is not mere semantics, but has real consequences in this IPR due 

to Mr. Lonnemann’s apparent misunderstandings between the words “manure” 

and “human waste,” as discussed below. 

B. Mr. Lonnemann’s Declaration is Inadmissible Under FRE 602 

It is clear from Mr. Lonnemann’s deposition testimony that his statements 

related to “manure” and “manure lagoons” in his declaration were not made with 

personal knowledge or an appreciation for what the term “manure” refers to in the 

English language (i.e., animal manure as opposed to human waste or sewage). For 

example, Mr. Lonnemann incorrectly states in his declaration that “UD 

Umweltdienste used the Amphi-King for pumping manure and agitating manure 
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lagoons” (EX1013, ¶5) and that “SenwaTec’s amphibious vehicle products and 

their associated manure pumping capabilities were the subject of news 

publications prior to August 19, 2013.” (EX1013, ¶6). Mr. Lonnemann also states 

in his declaration that “[t]he Amphi-King was also featured in its customers’ 

advertisements, which showcased the amphibious and manure pumping and 

agitation capabilities of the Amphi-King,” (EX1013, ¶7) and misrepresents two 

exhibits, stating that “Exhibit A [EX1026-1027] is a newspaper article, dated 

August 25, 2011, that truthfully and accurately depicts and describes the Amphi-

King with a roll bar attachment being used in manure” (EX1013, ¶12) and that 

“Exhibit B is a compilation of screenshots of a marketing video created by UD 

Umweltdienste that shows the Amphi-King pumping manure and agitating a 

manure lagoon.” (EX1013, ¶15). 

It is clear from Mr. Lonnemann’s deposition testimony that he is not 

familiar with the English word “manure” and has no personal knowledge to 

accurately make the statements contained in his declaration. For example, when 

asked in his deposition “What’s your -- what’s your basis for the statement that 

Amphi-King was used for pumping manure?” Mr. Lonnemann responded by 

stating Mr. Funck had been using the SenwaTec vehicle in “floating fecal matter” 

or “schiese” – the German word for “shit.” (EX2103, 152:21-154:6). In a follow-

up question asking “Did [Mr. Funck] ever tell you that it was animal manure that 
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he was pumping?”, Mr. Lonnemann responded “No. He always -- he always just 

used the term "shit".” (EX2103, 154:7-10). Upon further questioning to determine 

if the machine was used in human wastewater treatment plants or in manure, Mr. 

Lonnemann, through the interpreter, stated “I guess I only saw the videos that you 

have seen, too. And as far as the exact composition of that sludge that you saw, I 

don’t know. And I have to say I really wasn’t all that interested in it.” (EX2103, 

154:11-155:21).  

During the deposition, Mr. Lonnemann was also asked “what’s the German 

word for manure?” (EX2103, 180:6-7). After a lengthy back and forth between 

the questioning attorney, the witness, and the translator, the answer was “dung,” 

“jauche” (slurry), or “mist” (manure mixed with straw). (EX2103, 180:6-182:5). 

After that clarification, Mr. Lonnemann was asked “So have you -- have you ever 

seen the [SenwaTec] Amphi-King in -- in dung or mist?” and he responded “No, 

not in life, no.” (EX2103, 182:7-9). Then after referencing the video [EX1028] 

attached as Exhibit B to his declaration, he was asked “I'm asking -- I'm trying to 

focus on animal excrement, you know, manure … Have you ever seen 

[SenwaTec] pump that?” and Mr. Lonnemann’s response was “No.” (EX2103, 

182:21-183:2). 

From all of the above, it is clear that Mr. Lonnemann did not understand the 

English meaning and definition of the term “manure” at the time he translated and 
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signed his declaration and that he lacks personal knowledge for his statements that 

the SenwaTec vehicle was used in manure.  Further, it is clear that Mr. 

Lonnemann does not have personal knowledge of the material that the Amphi-

King was operating in during the referenced video [EX1028].  

Mr. Lonnemann’s declaration also includes statements related to 

SenwaTec’s customer, UD Umweltdienste. For example, Mr. Lonnemann states 

in his declaration that he was employed by SenwaTec and then by SenwaTec’s 

current owner, Berky. (EX1013, ¶¶ 2-3. Mr. Lonnemann’s declaration does not 

provide any support or foundation for why Mr. Lonnemann has personal 

knowledge to testify about how UD Umweltdienste, a different company 

altogether, used the SenwaTec vehicle. To the extent that Mr. Lonnemann was 

relying on what Mr. Funck at UD Umweltdienste told him (EX2103, 152:21-

154:10), Mr. Lonnemann’s testimony is inadmissible hearsay under FRE 802. 

Both Exhibits (EX1026-1028) to Mr. Lonnemann’s declaration additionally 

fail to provide support for an argument that they provide Mr. Lonnemann with 

personal knowledge of the averments made within his declaration. Mr. 

Lonnemann’s declaration states “SenwaTec’s amphibious vehicle products and 

their associated manure pumping capabilities were the subject of news 

publications prior to August 19, 2013.” (EX2103, ¶6). However, the news article 

attached as Exhibit A (EX1026-27) to Mr. Lonnemann’s Declaration does not, on 
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its face, support Mr. Lonnemann’s statement because the news article contains no 

references to manure or livestock, the news articles suggests that the “fecal 

matter” described used to be in a “sewage pond.” (EX1027, 2-3). And while Mr. 

Lonnemann states in his declaration that the video attached as Exhibit B 

(EX1028) “was publicly accessible” and “was distributed by UD Umweltdienste 

to SenwaTec at least as early as May 3, 2012,” Mr. Lonnemann did not testify that 

he personally accessed, posted, distributed, or received the video prior to Patent 

Owner’s priority date. Nor does Exhibit B [EX1028] contain information on its 

face establishing the publication date of the video.  

For these reasons, Mr. Lonnemann’s declaration (EX1013) should be 

excluded under FRE 602 and/or 802. 

C. Objections Under 37 C.F.R. § 42.61 and 35 U.S.C. § 311(b)  

Petitioner inappropriately utilizes Mr. Lonnemann’s declaration to raise 

and/or support invalidity challenges based on evidence of prior public use, which 

are ineligible for consideration in an IPR proceeding under 35 U.S.C. § 311(b).  

For example, Mr. Lonnemann states in his Declaration that “UD Umweltdienste 

used the Amphi-King for pumping manure and agitating manure lagoons” 

(EX1013, ¶5) and cites a series of screenshots allegedly from a video made by UD 

Umweltdienste, which are attached to his declaration as Exhibit B. (EX1013, ¶ 15; 

EX1028). But for the reasons discussed above, the UD Umweltdienste video 
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(EX1028) has not been authenticated as a printed publication that pre-dates the 

Patent Owner’s priority date and therefore cannot be considered prior art in this 

IPR proceeding. Thus, Mr. Lonnemann’s statements about the public use of the 

SenwaTec vehicle and Exhibit B [EX1028] to his Declaration should be excluded 

under 37 C.F.R. § 42.61(a) and 35 U.S.C. § 311(b).  

V. CONCLUSION 

For the foregoing reasons, it is respectfully requested that this motion to 

exclude evidence be granted in all respects. 
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