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I. INTRODUCTION 

Petitioner’s Opposition to Patent Owner’s Motion to Exclude Evidence is 

not persuasive and Patent Owner’s Motion to Exclude the declarations of Reidar 

Olofsson (EX1008) and Ansgar Lonnemann (EX1013) should be granted.  

II. PATENT OWNER’S OBJECTIONS ARE PROPER 

Patent Owner’s objections to Mr. Olofsson’s declaration (EX1008) and to 

Mr. Lonnemann’s declaration (EX1013) are proper. The deficiencies of the 

declarations (EX1008 and EX1013) were not discovered until the week before the 

September 10, 2024 deadline for cross-examination to be used in a Motion to 

Exclude. These objections could not have been included in any documents prior 

to the Motion to Exclude as the information was unknown before their 

depositions. Thus, Patent Owner’s Motion to Exclude (Paper 55) is timely.   

Petitioner argues that “Nuhn waived its arguments by failing to make the 

arguments in its Patent Owner’s Response.” (Paper 59, 3). Petitioner is incorrect. 

Beginning on page 61 of Patent Owner’s Response (Paper 20), Patent Owner 

reiterates the deficiencies of Mr. Lonnemann’s declaration.  

Petitioner makes a blanket assertion on page 4 of its Opposition to Patent 

Owner’s Motion to Exclude Evidence (Paper 59) that Patent Owner’s objections 

were not made with particularity. However, Patent Owner identified specific 

portions of Mr. Lonnemann’s declaration that are deficient and provided lengthy 
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discussion of each objection in Patent Owner’s response and Patent Owner’s 

Preliminary Response. (Paper 20, 61-67; Paper 6, 65-75).  

III. PUBLIC AVAILABILITY 

Petitioner alleges that Nuhn conceded that Bazooka has offered Mr. 

Olofsson’s declaration (EX1008) and Mr. Lonnemann’s declaration (EX1013) to 

establish the public availability of the Truxor publication and the SenwaTec 

publication. (Paper 59, 1-2). Patent Owner never conceded this point. The 

Olofsson and Lonnemann Declarations go far beyond testimony on the topic of 

public availability, as they purport to describe the characteristics and/or uses of 

the Truxor and SenwaTec vehicles.  Patent Owner provided citations to Paper 1 

simply to identify where Petitioner cited to Mr. Olofsson’s statements and Mr. 

Lonnemann’s Statements, as required for a Motion to Exclude. (Paper 55, 3).  

IV. OLOFSSON DECLARATION (EX1008) 

Petitioner does not dispute the fact that Mr. Olofsson’s declaration (EX1008) 

was drafted by Mr. Arnoldsson without any input from Mr. Olofsson himself. 

Petitioner argues that there is no requirement that a declarant be the draftsman of the 

disputed declaration. (Paper 59, 5). But the case Petitioner cites is distinguishable 

because Mr. Olofsson did not work with someone else (e.g., an attorney) to draft his 

declaration – he had no part in drafting or preparing his declaration. See B/E 

Aerospace, Inc. v. MAG Aerospace Indus., LLC, IPR2014-01511, Paper 104 at 14 
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(PTAB Mar. 18, 2016) (Declarant was involved in “discussions with counsel, 

reviewing materials, preparing notes, and several iterations of reviewing and editing 

those notes to produce a product, that in turn was used by another to prepare the 

Declaration.”). Patent Owner is not arguing that Mr. Olofsson was required to draft 

his own declaration, but rather that his declaration is improper because the words in 

his declaration are Mr. Arnoldsson’s and the declaration contains many statements 

that the witnesses does not have personal knowledge of. 

Patent Owner did not cherry pick statements from Mr. Olofsson’s deposition 

as Petitioner alleges. (Paper 59, 6). Mr. Olofsson was an engineer at Truxor.  

(EX1008, ¶1). He was not responsible for any aspect of Truxor’s website in 2013 let 

alone any other period during his employment (EX2102, 213:15-25) and lacks 

personal knowledge of many of the facts within his declaration. (Paper 55, 5-7).  

Petitioner argues that Mr. Olofsson was not required “to have been the 

individual who actually posted the Truxor reference online, so long as he had 

personal knowledge that it was posted there,” (Paper 59, 7) but this witnesses’ 

testimony demonstrates that he has no foundation / personal knowledge to represent 

what was or wasn’t posted on Truxor’s website in 2013 because Mr. Olofsson admits 

that he had no responsibility over Truxor’s website (EX2102 213:9-19) or Aquaclear 

Water Management’s website (EX2102, 221:1-13). Mr. Olofsson’s lack of personal 

knowledge is fatal and his declaration must be excluded under FRE 602.   
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V. LONNEMANN DECLARATION (EX1013) 

It is undisputed that Mr. Lonnemann required a German to English translator 

at his deposition (EX2103, 6:11-12) and that he initially prepared his declaration in 

German and then used software translation tools and the help of a friend to translate 

it into English. (EX2103, 9:14-25, 125:7-22, and 143:11-144:2). And relevant to a 

critical issue in this IPR, it is clear from Mr. Lonnemann’s deposition testimony 

that he lacked a sufficient grasp of the English language to appreciate the distinction 

between the term “manure” (i.e., livestock waste) and human waste without the 

assistance of his translator. In particular, when asked “what’s the German word for 

manure?” (EX2103, 180:6-7) there was a lengthy discussion between the 

questioning attorney, the witness, and the translator, which resulted in the translator 

determining that the answer was “dung,” “jauche” (slurry), or “mist” (manure 

mixed with straw). (EX2103, 180:6-182:5).  

As discussed in Patent Owner’s Preliminary Response and Patent Owner’s 

Response, the SenwaTec article (EX1027) indicates that the fecal matter that was 

in the sewage pond was human waste and thus the SenwaTec machine was not used 

in a manure lagoon. (Paper 6, 67-68; Paper 20, 63). Mr. Lonnemann’s declaration 

statements that “UD Umweltdienste used the Amphi-King for pumping manure and 

agitating manure lagoons” and that “SenwaTec's amphibious vehicle products and 

their associated manure pumping capabilities were the subject of news publications 
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prior to August 19, 2013. See e.g., Exhibit A [EX1027]” (EX1013, ¶¶5-6) appear 

to be the result of Mr. Lonnemann’s limited understanding of the English language 

and his informal translation efforts.  This also emphasizes Mr. Lonnemann’s lack 

of personal knowledge of the statements within his declaration related to manure, 

as he simply testified that vehicle appeared to be covered in “shit.” (EX2103, 

152:21-153:3). Mr. Lonnemann’s declaration should therefore be excluded for 

failing to comply with 37 C.F.R. § 1.69(b) and 37 C.F.R. § 42.63(b) and FRE 602.    

Petitioner submitted EX1138, Mr. Lonnemann’s German Declaration, and 

EX1139, a translation of EX1138 with a certification from Doris Molitor that 

EX1138 is “a true, full and accurate German to English translation” of EX1138. 

However, it is too late for Petitioner to remedy the failures of Mr. Lonnemann’s 

declaration and given his deposition testimony, the supplemental is futile.  

Petitioner also alleges that Patent Owner’s “pending motion to amend makes 

public uses and sales relevant.” Paper 59. But Mr. Lonnemann’s declaration was 

submitted in support of Petitioner’s Petition for Inter Partes Review (Paper 1), not 

Patent Owner’s Motion to Amend, so this argument misses the mark.  

VI. CONCLUSION 

For the foregoing reasons, it is respectfully requested that Patent Owner’s 

motion to exclude evidence (Paper 55) be granted in all respects.  
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