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I. PRELIMINARY STATEMENT

Pursuant to 37 C.F.R. § 42.107, Patent Owner Railware, Inc. (“Railware” or
“Patent Owner”’) submits this Preliminary Response to the Petition for Infer Partes
Review (“IPR”) of U.S. Pat. No. RE47,835 (the “’835 patent”). Paper 2
(“Petition”). Petitioner National Railroad Passenger Corp. d/b/a/ Amtrak
(“Petitioner”) challenges the validity of claims 1-7, 9-16, 18-41 of the *835 patent
(“Challenged Claims”).

As the ’835 patent notes, “even with all of the[] safety features present in a
railway system, railway accidents occur, with many of them being fatal . . . . There
remains a need for further safety measures to protect the lives of railway workers.”
EX1001 at 2:33-43. The Federal Railroad Administration (FRA) agreed. EX2001
at 75-76. According to the FRA, railroads should “ensure appropriate safety
redundancies are in place in the event of miscommunication or error,” including
“where working limits were no longer protected due to dispatcher error.” EX2001
at 82.

In response, Railware developed the invention of the *835 patent, which
introduced a new, distributed network architecture that changed the operation of
centralized railway control systems by implementing an unconventional network
architecture for generating, transmitting, receiving, and using a “removal

code”/*secret release code”/*“secret code” as a form of redundant signal protection.
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The FRA recommended Railware’s Enhanced Employee Protection System
(EEPS), which embodies the claims of the *835 patent. /d.

Each of the claims of the *835 patent requires a “removal code”/“secret
release code/“secret code” that is transmitted to the railway field workers that are
working on the track, but otherwise remains “secret.” EX1001 at 6:3-10, Cls. 1, 10,
19, 20, 30, and 40. By keeping the code secret, particularly from the dispatcher, the
’835 patent prevents dispatcher errors.

The Petition does not establish a reasonable likelihood that any of the
Challenged Claims are unpatentable. The Petition fails to appreciate or even
address any of the above context, which is expressly set forth in the *835 patent via
the claimed “removal code”/“secret release code”/*“secret code.” None of the
references cited in the Petition teach or suggest generating, transmitting, receiving,
or using the claimed “removal code”/“secret release code”/*“secret code.” While the
Petition ostensibly asserts that the cited references teach a “removal code’/“secret
release code”/“secret code,” the Petition fails to address the secret nature of the
claimed code that the *835 patent repeatedly emphasizes and claims. Notably, the
Petition offers no construction for “removal code/“secret release code”/“secret
code” and fails to even superficially describe what the claimed code is or does.
This failure is fatal to the Petition. Because the Petition fails to support its assertion

that the cited references disclose the claimed “removal code/“secret release
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code”/“secret code,” as a person of ordinary skill in the art (POSITA) would
understand that term, the Petition fails to establish a reasonable likelihood that any
of the Challenged Claims are invalid.

The Petition further fails to address other limitations of several Challenged
Claims, including that the block be released “only upon entry of the removal
code.” The Petition repeatedly ignores this element, and specifically the word
“only” by resorting to hand-waiving, unexplained attorney argument and
unsupported expert testimony.

As a second reason to deny institution, the Petition routinely fails to conduct
an element-by-element analysis of the claims, as required by the Board’s Rules.
Moreover, the Petition fails to even identify which reference is being relied upon to
allegedly disclose a given element of the Challenged Claims.

As a third reason to deny institution, the Petition advances conclusory and
unsupported arguments that a POSITA would have been motivated to modify
and/or combine references that are insufficient as a matter of law.

Accordingly, Railware requests that the Board deny institution of IPR.

II. FACTUAL BACKGROUND OF THE ’835 PATENT

When railway tracks require maintenance, railway field workers must
physically enter the track area to perform the necessary maintenance. See EX1001

at 2:33-43, 11:40-42. Entering an active track area poses grave risks to the railway
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field workers, who are defenseless against train traffic. See EX1001 at 2:33-43.
Over time, various safety systems were developed, such as alarm systems that
alerted railway workers to incoming train traffic, ideally allowing them time to
vacate the track area before the train approached. These systems proved inadequate
in protecting railway field workers.

Other examples of inadequate safety precautions include NORAC’s
Operating Rules, including the “Form D’ control system. See, e.g., EX2002,
EX2003. NORAC’s Operating Rules have existed since the mid-1980’s, and
“Form D” has been an integral part of NORAC’s Operating Rules since at least the
early 1990’s. See e.g., EX2003. A “Form D” contains “written authorization(s),
restriction(s), or instruction(s) issued by the Dispatcher to specified individuals.”
EX2003 at 6. These instructions can include a “Form D Line 4,” which is used
when “removing a track from service for maintenance.” /d. at 48. The Operating
Rules require the dispatcher to determine that “controlled signals leading to the
affected track are in Stop position” prior to issuing a “Form D Line 4.” 1d.
Similarly, prior to releasing a “Form D,” the dispatcher ostensibly must take
certain actions, including “contact the addressee(s) and state his intent to cancel the
Form D . . ., state the Form D number and, date, the cancellation time and date, and
his initials, [and] ensure that all cancellation information is repeated [by the

addressee] correctly.” Id. at 62-63. Despite these protections, human errors and
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accidents continued to occur, such as those recognized in the FRA’s Final Rule
(EX2001) and in the ’835 patent. See EX1001 at 2:11-43. Such errors included
mistakes such as where “the train dispatchers did not maintain the required
blocking devices.” EX2001 at 75.

The birth of centralized train control or centralized traffic control (“CTC”)
systems provided another option. See EX1001 at 1:47-54. A remote dispatcher
could remotely control the tracks used by trains. See id. This remote control
enabled the remote dispatcher to “block™ sections of track and to temporarily
reroute trains away from blocked track sections that were being worked on by
railway field workers. But these systems too suffered from certain drawbacks. See
id. 2:33-43. Specifically, the blocking of track sections was controlled entirely by
the remote dispatcher. See id. at 1:47-54. Human error could and did lead to blocks
being removed prematurely or mistakenly by the dispatcher, such as either because
the dispatcher falsely believed that the work was complete, or because the
dispatcher intended to remove a different block and mistakenly removed a block
on a track section where railway field workers were still working. See id. at 2:33-
43,

These systems proved inadequate to mitigate the risks to railway field

workers associated with train traffic.
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To overcome these limitations, Railware developed the invention of 835
patent. Railware’s owner and inventor of the 835 patent, Ross Pirtle, spent years
developing the invention of the *835 patent and its commercial embodiment,
EEPS. As a result of his years of effort and investment, Mr. Pirtle was awarded a
number of U.S. Patents, including the 835 patent.

The *835 patent is directed to a new and unique design for centralized
railway control systems. This new system mitigates the potential for human error
by restructuring the systems used to protect railway workers to require railway
traffic controllers and railway field workers to cooperate to lift blocks on track
sections. Instead of placing the power to remove blocks solely in the hands of
remote dispatchers, the 835 patent introduced a new, distributed network
architecture that uses unconventional components, operations and communications
in an unconventional way to achieve new functionality previously unknown. See
id. at 2:53-3:6. The operation of centralized railway control systems changed by
implementing an unconventional network architecture for generating a unique,
secret code for each block placed by the dispatcher, sending that unique, secret
code to a railway worker, and permitting the dispatcher to remove the block only
upon receiving the unique, secret code from the railway worker. /d. For example,
the 835 patent forestalls errant block removal by requiring railway traffic

controllers or dispatchers and railway field workers on the tracks to cooperate to
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lift a block. See id. at 2:53-3:6. Every time a block is placed, a “removal
code”/“secret release code”/*“secret code” is generated and automatically sent to the
railway field worker. See id. The “removal code”/“secret release code”/*“secret
code” is “secret” in the sense that it is not readily available to the dispatcher. See
id. at 6:5. The “removal code/“secret release code”/“secret code” “is
automatically transmitted, by a code generation part, to the electronic contact
address of the railway field worker.” Id. at 2:67-3:1. By automatically sending the
unique “removal code”/*“secret release code”/““secret code” to the railway field
worker, the dispatcher is unaware of the “removal code”/*“secret release
code”/“secret code” until it is provided by the railway field worker to release the
block. See id. at 8:40-46. For a block to be removed, its “removal code”/“secret
release code”/“secret code” must be sent back to the dispatcher at the dispatch
center by the railway field worker to authorize removal. See id. at 2:64-3:6. By
putting the power to lift a block with the “removal code”/“secret release
code”/“secret code” not in the hands of the dispatcher in the operations control
center, but rather putting the “removal code”/*secret release code/*“secret code” in
the hands of the railway field worker operating under the block’s protection, the
invention of the *835 patent prevents errant blocking and block removal and

ultimately saves lives.
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In placing the power to remove blocks in the hands of the railway field
worker, the 835 patent recognized that there may be some times where the railway
field worker is unable to provide the “removal code/“secret release code”/“secret
code.” Recognizing this possible pitfall, as a failsafe, the *835 patent contemplates
having the “removal code”/“secret release code/“secret code” also stored in the
internal storage of the railway traffic control terminal from which it could be
retrieved, for example, in event of emergency. EX1001 at 8:48-50. This failsafe,
however, does not change the fact that, while the block is in place, the dispatcher
remains ignorant of the “removal code”/*secret release code”/“secret code” needed
to remove the block.

As a result of Railware’s hard work and innovations, the commercial
embodiment of the 835 patent, EEPS, won the Federal Railroad Administration
(“FRA”) President’s Award and is recommended by the FRA for use in every
railroad in the country. See EX2001 at 82. EEPS has also been implemented into
nation-leading railroads, including the Metro-North Railroad and Long Island
Railroad.

The 835 patent includes claims directed to methods and systems for railway
control. For example, in independent claim 19, the claimed method for controlling
railway access using a railway traffic control apparatus of a centralized railway

control system configured for centralized control of traffic of a centrally
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controllable railway network including plural railways and a plurality of railway
traffic interlocks dispersed in said plural railways constituting said railway network
comprises: (1) providing a user interface of the railway traffic control apparatus,
including a block placing part to place a block on one or more specified track
sections in any of said plural railways constituting said railway network that is
managed by centralized control operation from the railway traffic control
apparatus, the railway traffic control apparatus controlling, by said centralized
control operation, one or more interlocks amongst the plurality of railway traffic
interlocks dispersed in said plural railways constituting said railway network, to
block railway traffic to the specified track sections and thereby to permit a railway
field worker to enter the track sections; (2) generating a removal code, determining
an electronic contact address of the railway field worker by accessing a rail
personnel contact database registering, for each railway personnel, electronic
contact information of the railway personnel, and transmitting the removal code to
the electronic contact address of the railway field worker; and (3) permitting the
block to said one or more track sections to be removed only upon entry of the
removal code by said centralized control operation from the railway traffic control
apparatus.

As another example, independent claim 40 comprises a (1) railway traffic

control apparatus configured for centralized control of traffic of a centrally
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controllable railway network including plural railways and a plurality of railway
traffic interlocks dispersed in said plural railways constituting said railway
network, where the railway traffic control apparatus comprises a processor and
configured to: (a) place a block on one or more sections of railway track in any of
said plural railways constituting said railway network that is managed by
centralized control operation from the railway traffic control apparatus, the railway
traffic control apparatus controlling, by said centralized control operation, one or
more interlocks amongst the plurality of railway traffic interlocks dispersed in said
plural railways constituting said railway network, to prevent trains from traversing
the one or more sections of railway track; (b) generate a secret release code
associated with the blocked one or more sections of railway track; (c) transmit the
secret release code to a user terminal via a network; (d) receive the secret release
code via the network; and (e) respond to receiving the secret release code from the
terminal, remove the block from the one or more sections of railway track.

III. LEGAL STANDARDS

As set out by the Supreme Court, the framework for an obviousness inquiry
requires determining “the scope and content of the prior art,” the “differences
between the prior art and the claims at issue,” and “the level of ordinary skill in the
pertinent art.” KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 406 (2007) (citing

Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 17-18 (1966)).

10
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“[O]bviousness requires a suggestion of all limitations in a claim.” CFMT, Inc. v.
Yieldup Int’l Corp., 349 F.3d 1333, 1342 (Fed. Cir. 2003) (citing In re Royka, 490
F.2d 981, 985 (CCPA 1974)). Obviousness determinations must be made without
“any hint of hindsight.” Star Sci., Inc. v. R.J. Reynolds Tobacco Co., 655 F.3d
1364, 1375 (Fed. Cir. 2011). The patent-in-suit may not be used “as a guide
through the maze of prior art references, combining the right references in the right
way so as to achieve the result of the claims in suit.” In re NTP, Inc., 654 F. 3d
1279, 1299 (Fed. Cir. 2011).

Petitioner has the “burden to demonstrate both that a skilled artisan would
have been motivated to combine the teachings of the prior art references to achieve
the claimed invention, and that the skilled artisan would have had a reasonable
expectation of success in doing so.” In re Magnum Oil Tools Int’l, Ltd., 829 F.3d
1364, 1381 (Fed. Cir. 2016) (internal citation and quotation omitted); see also
KSR, 550 U.S. at 418. Petitioner cannot satisfy its burden through “mere
conclusory statements,” but “must instead articulate specific reasoning, based on
evidence of record” that supports an obviousness determination. /n re Magnum QOil
Tools, 829 F.3d at 1380; see also KSR, 550 U.S. at 418 (“[T]here must be some
articulated reasoning with some rational underpinning to support the legal

conclusion of obviousness.”).

11
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Petitioner cannot satisfy its burden with unsupported and conclusory expert
testimony. See 37 C.F.R. § 42.65(a) (“[e]xpert testimony that does not disclose the
underlying facts or data on which the opinion is based is entitled to little or no
weight”); see also Initiative for Medicines, Access & Knowledge (I-MAK), Inc. v.
Gilead Pharmasset LLC, Case No. IPR2018-00390, Paper 7 at 14 (Jul. 19, 2018)
(denying institution where expert testimony “merely repeats verbatim the
conclusory statements set forth in the Petition, without providing any factual
analysis or citing any supporting objective proof.”). “To satisfy its burden of
proving obviousness, a petitioner cannot employ mere conclusory statements.
Petitioner must instead articulate specific reasoning, based on evidence of record,
to support the legal conclusion of obviousness.” In re Magnum Oil Tools, 829 F.3d
at 1380.

IV. PERSON OF ORDINARY SKILL IN THE ART

At this time, Patent Owner does not dispute, for purposes of these
preliminary proceedings, the level of skill for a POSITA of the *835 patent at the
time of the invention, as laid out in the Petition. Petition at 8. Patent Owner does
not waive, however, any argument regarding the proper level of skill for a
POSITA, and further reserves the right to advance additional or modified

arguments at a later date.

12
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V. CLAIM CONSTRUCTION

“Claim terms are generally given their plain and ordinary meanings to one of
skill in the art when read in the context of the specification and prosecution
history.” Hill-Rom Servs., Inc. v. Stryker Corp., 755 F.3d 1367, 1371 (Fed. Cir.
2014) (citing Phillips v. AWH Corp., 415 F.3d 1303, 1312-13 (Fed. Cir. 2005) (en
banc)); 37 C.F.R. § 42.100(b). “Importantly, the person of ordinary skill in the art
is deemed to read the claim term not only in the context of the particular claim in
which the disputed term appears, but in the context of the entire patent, including
the specification.” Id. at 1313.

Petitioner asserts that “[b]ecause the prior art discloses the claim limitations,
the claims require no express construction and should be given their plain and
ordinary meaning.” Pet. at 8-9. This is not an accurate statement of the law.
Whether or not claim construction is necessary does not depend on whether “the
prior art discloses the claim limitations,” as the Petition incorrectly asserts. Claim
construction is a prerequisite to the validity analysis. Amazon.com, Inc. v.
Barnesandnoble.com, Inc., 239 F.3d 1343, 1351 (Fed. Cir. 2001) (“A claim must
be construed before determining its validity just as it is first construed before
deciding infringement.”). Thus, the Petition puts the cart before the horse because

one cannot determine whether the prior art discloses the claim elements until the

13
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claims have been properly construed. On this basis alone, the Petitioner fails to
satisty its burden.

A.  “Removal Code,” “Secret Release Code,” and “Secret Code”
Mean “a Code that Is Not Readily Available to the Dispatcher.”

A POSITA would have understood the claimed “removal code”/*secret
release code”/“secret code” to mean “a code that is not readily available to the
dispatcher.” The intrinsic evidence of the 835 patent supports this construction.

1. The Specification of the 835 Patent Supports the
Construction.

The 835 patent specification consistently and repeatedly describes the

99 ¢¢

“removal code”/“secret release code/“secret code” as “secret,” “automatically”
generated and transmitted, and saved to “internal storage.” Additionally, the
Figures of the 835 patent support the construction because none of the Figures
displays the claimed “removal code/*“secret release code”/“secret code” to the
dispatcher prior to receiving the “removal code/“secret release code™/*“secret
code” from the railway field worker. Moreover, the construction is consistent with
a stated goal of the *835 patent to give “the railway worker [] more control over the
traffic through the rail block in which the worker is working.” EX1001 at 11:40-
42. Finally, the specification of the *835 patent supports the construction because

the *835 patent discloses, within the unconventional network architecture for

generating, transmitting, receiving and using the “removal code”/“secret release
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code”/“secret code,” a failsafe in which the dispatcher may “retrieve” the code
from the internal storage, for example, if the railway field worker is unable to
provide the code. EX1001 at 10:44-48. Thus, the specification supports the
construction that the claimed “removal code/“secret release code/“secret code” is
“a code that is not readily available to the dispatcher.”

First, the *835 patent repeatedly and consistently refers to the “removal
code”/“secret release code”/*““secret code” as “secret.” The *835 patent states “the
code generator 101B is configured to produce [a] removal code []such as a cipher
which is . . . secret.”” EX1001 at 6:3-5 (emphasis added); see also id. at 10:22-25
(“Once the place button is selected, the railway traffic control [terminal] apparatus
105 . . . enables safety measures so that the block cannot be removed without the
input of the secret code generated.”); 10:35-36 (“The remove button is disabled
without the input of the secret code”); 10:42-44 (“the maintenance worker
transmits the random secret code to the railway traffic control [center] apparatus
105 (S1305).”). By repeatedly and consistently describing the code as “secret,” a
POSITA would understand from the *835 patent that the claimed “removal
code”/*“secret release code”/“secret code” is not readily available to the dispatcher.

Second, the 835 patent describes that the “removal code”/*“secret release
code”/*secret code” is saved to internal storage of the railway control apparatus

(i.e., the dispatcher’s system). Specifically, the 835 patent states “the railway
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traffic control apparatus 105 may then generate a release code and save it to an
internal storage.” Id. at 7:17-19; see also, id. at 8:48-50. Moreover, the *835 patent
describes the generation and transmission of the “removal code”/“secret release
code”/“secret code” within the unconventional network architecture as “largely
automated” such that the “removal code”/“secret release code”/secret code” is
“automatically transmitted” by the railway control apparatus to the railway field
worker. Id. at 2:64-3:6; see also, e.g., id. at 2:59-61, 6:3-10, 7:24-33, 7:49-8:12,
9:7-12, 10:26-30. The fact that the “removal code”’/*“secret release code”/“secret
code” is saved to internal storage of the railway control apparatus, largely
automated, and automatically transmitted to the railway field worker further
supports the construction because these operations explicitly do not involve
displaying the “removal code/*“secret release code”/“secret code” to the
dispatcher.

Third, the figures of the *835 patent, which show screen shots of the railway
control apparatus and the railway field worker’s terminal support the construction.
The figures of the *835 patent never show the “removal code”/*secret release
code”/“secret code” displayed to the dispatcher prior to receiving the code from the
railway field worker. Fig. 7, for example, shows various details about blocks that

are displayed on the railway control apparatus:

16



IPR2023-01180
U.S. Pat. No. RE47,835

FIGURE 7

TR

# | Type | Placed On [ssued To Limits | Placed By Removed Removed
By
1 | Maint. | 10/10/2012 | Maintenance { Sec, A | Train 10/10/2013 | Train
4:15PM Waorker 12 Sec. B | Dispatcher | 10:00PM Dispatcher
22 22
2 | Maint, | 10/11/2013 | Maintenance | Sec. & | Train NfA N/
1Z2:00PM Worker 35; Sec. D- | Dispatcher
Maintenance | Sec.f |44
Worker 36

{ REMOVE J [ CANCEL i [ INFO J

EX1001, Fig. 7. Notably absent from Fig. 7 is any code that is associated with the
blocks. Moreover, Figure 7 does include a sequential numbering of the blocks in
the left-hand column, labeled “#.” This left-hand column is a Form D number,
which, as discussed throughout this Preliminary Response, is readily available to
the dispatcher at all times. The fact that Fig. 7 displays a sequential Form D
number, but does not display the “removal code”/“secret release code”/*“secret
code” to the dispatcher on the railway control apparatus, further supports the
construction.

In contrast, Figure 10, which shows the railway field worker’s terminal,
shows the “removal code”/“secret release code/*“secret code” (called a “random

code” in Figure 10) displayed to the railway field worker.
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FIGURE 10

Terminal

Railway Traffic Controller

Sec. A-Sec. B

BLOCKED on 10/10/2013
4:15PM

By Train Dispatcher 22

Random Code: 912478

CALL UNBLOCK LINK

MESSAGE UNBLOCK LINK

EX1001, Fig. 10 (Patent Owner’s annotations in red).

It is not until the railway field worker seeks to remove the block that the
dispatcher receives the “removal code”/“secret release code”/“secret code” for the
first time:

In order for a block on a certain track to be lifted, the release code has

to be input into the railway traffic control apparatus. The terminal [102]
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103 sends the release code to the railway traffic control apparatus 105.
The release code is then input into the block remover 101C. After
which, the block is removed and traffic to that section of rail is then

allowed.

Id. at 7:31-37. Fig. 8, which “shows the user interface of the railway traffic control
[terminal] apparatus 105 as the railway traffic controller inputs the release code to

remove the block on certain track sections,” stands in further contrast to Figure 7.

FIGURE 8

BLOCK

| buocx |
[swircn |

Authority: Train Dispatchey 22
Worker © Maintenance Worker 12
Blodk Limits!

Section A - Section B

Placed At: 10/10/2013 4:15PM
Release Code: | 912478

| PLACE || REMOVE | CANCEL |

1d., Fig. 8. As illustrated in Figure 8, only after the railway field worker transmits
the “removal code”/“secret release code/“secret code,” is the dispatcher able to

enter the “removal code/*“secret release code”/*“secret code” into the railway
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control apparatus and remove the block. /d. at 8:47-48 (“Without the input of
release code, the remove option is not available to be selected.”); see also, e.g., id.
at 2:61-63, 3:38-41, 6:13-16, 7:24-27, 7:52-56, 8:6-10, 8:47-50, 8:65-9:6, 10:41-
44, 10:49-50.

Fourth, a POSITA would readily understand that the claimed “removal
code”/“secret release code”/*“secret code” is not readily available to the dispatcher,
given the problems addressed by the *835 patent. The 835 patent acknowledges
that “railway transportation is run under strict operational guidelines or rules,”
such as the Form D number. /d. at 1:29-30. But Form D numbers, alone, are
inherently unreliable because they are known to the dispatcher at all times. Indeed,
the ’835 patent notes that “one study reported that there were 39 roadway worker
accidents that occurred between January 1997 and the end of 2011, in which 41
roadway workers perished.” Id. at 2:35-37. Form D numbers were in operation
during this entire span of time, yet accidents and fatalities persisted. Indeed, the
’835 patent notes that “even with all of the[] safety features present in a railway
system, railway accidents occur, with many of them being fatal . . . . There remains
a need for further safety measures to protect the lives of railway workers.” EX1001
at 2:33-45. The FRA agreed. The FRA stated in a 2016 Final Rule:

In [two accidents in 2007 and 2013] the train dispatchers did not

maintain the required blocking devices, allowing train movements into
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the roadway work groups’ established working limits without the
relevant RWIC’s knowledge. . . . Despite the fact that FRA’s
regulations already prohibit the actions that led to these accidents, FRA
recognizes more can be done to try to prevent these types of mistakes

from causing future tragedies.

EX2001 at 75-76. The FRA specifically noted that railroads should “ensure
appropriate safety redundancies are in place in the event of miscommunication or
error,” including “where working limits were no longer protected due to dispatcher
error.” EX2001 at 82. “FRA explained it would scrutinize a railroad’s PTC
development and safety plans to determine if the plans left any opportunity for a
single point human failure with regard to incursions into work zones (e.g., any
opportunity for a dispatcher to remove a blocking device in error . . . .).” Id. at 85.
In response to continued instances of dispatcher miscommunication or error,
Railware developed the invention of the *835 patent, which requires a distributed
architecture for generating, transmitting, receiving and using a “removal
code”/“secret release code™/*““secret code” as a form of redundant signal protection.
The FRA recommended Railware’s EEPS, which embodies the claims of the *835
patent. Id. Thus, the *835 patent provides “supplemental measures directed to
safety of railway workers.” Id. at 2:49-52 (emphasis added). Specifically, the *835
patent states that, when embodiments of the invention are implemented, “the

railway worker has more control over the traffic through the rail block in which the
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worker is working, and fatal on-track accidents can be reduced.” EX1001 at 11:40-
42,

Along these lines, each of the claims of the *835 patent requires an
unconventional network architecture for generating, transmitting, receiving and
using a “removal code”/“secret release code/*“secret code” that is transmitted to
the railway field workers that are working on the track, but otherwise remains
“secret.” EX1001 at Cls. 1, 10, 19, 20, 30, and 40. By keeping the “removal
code”/“secret release code”/*“secret code” secret, other than from the railway field
worker to which it is sent, the *835 patent prevents the very dispatcher
miscommunication or errors that plagued the industry and that the FRA
acknowledged in its Final Rule report.

A POSITA would readily understand, given this context, that the claimed
“removal code”/“secret release code”/*“secret code”—which, inter alia, 1s “secret,”’

99 ¢

saved to “internal storage,” “automatically transmitted” to the railway field
worker, and only after the railway field worker transmits the “removal
code”/*“secret release code™/*“secret code,” is the dispatcher able to enter the
“removal code”/*“secret release code”/*“secret code” into the railway control
apparatus and remove the block—must not be readily available to the dispatcher,

or else the objects of the unconventional, distributed network architecture would

not be achieved.
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Finally, the fact that the “removal code”/“secret release code”/*“secret code”
is not “readily” available is further evident from the 835 patent’s description of
what happens when the railway field worker cannot provide a “removal
code”/*“secret release code”/*“secret code” for some reason. Specifically, the *835
patent states, “[1]f there is no maintenance worker available to transmit the random
secret code, the code can be retrieved from the train traffic control [terminal]
apparatus 105 by the train traffic controller (S1306).” EX1001 at 10:44-48 (italics
in original). A POSITA would understand that by using the words “retrieved from
the railway control apparatus,” the otherwise “secret” nature of the “removal
code”/“secret release code”/*“secret code” makes such retrieval onerous and
employed only in limited circumstances. By forcing the “removal code/*“secret
release code”/“secret code” to be “retrieved from the train traffic control
apparatus” (as opposed to simply displaying the “removal code”/*secret release
code”/*“secret code” in full view of the dispatcher, like the prior art), the *835
patent makes clear that the claimed “removal code”/*secret release code”/*secret
code” is not “readily” available to the dispatcher.

2. The Claim Language Supports the Construction.

Consistent with the specification, the claims of the *835 patent itself support
this construction. For example, independent claims 1, 10, and 19 each specify that

the “removal code” is generated and transmitted “to an electronic contact address
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accessible by the railway field worker via operation of the user interface of the user
terminal.” EX1001 at Cls. 1, 10, 19. The claims specifically do not say that the
removal code is displayed to the dispatcher. Further, claims 1, 10, and 19 each
require that a track block be removed “only upon entry of the removal code.” Id.
(emphasis added). By using the word “only,” the claims require that the removal
code is not readily available to the dispatcher until the removal code is received
from the user terminal, which is in the field with the railway worker. If, on the
other hand, the dispatcher had ready access to the removal code, then they would
be able to release the block at any time, and not “only upon entry of the removal
code.”

Claims 20, 30, and 40 of the 835 patent further support the construction.
Each of claims 20, 30, and 40 each expressly require that the claims “secret release
code/“secret code” is “secret.” Id. at Cls. 20, 30, 40. This express recitation of
secrecy makes clear to a POSITA that the “secret release code/“secret code” is not
readily available to the dispatcher, particularly because the claims also recite that
the secret release code/secret code is expressly transmitted to the user terminal of
the railway field worker. /d.

29 ¢¢

Accordingly, the proper construction of “removal code,” “secret release

code” and “secret code” is “a code that is not readily available to the dispatcher.”
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VI. THE PETITION FAILS TO ESTABLISH A REASONABLE

LIKELIHOOD THAT THE CHALLENGED CLAIMS ARE
OBVIOUS.

The Petition does not establish a reasonable likelihood that the combination
of Oriol and Masquelier (Ground 1), the combination of Oriol, Masquelier, and
Wise (Ground 2), or the combination of Oriol, Masquelier, and Pachl (Ground 3)
disclose all of the limitations of any of the Challenged Claims, or that a POSITA
would be motivated to combine the references.

A.  The Petition Does Not Establish a Reasonable Likelihood that the

Combination of Oriol and Masquelier Renders Unpatentable
Claims 1-7, 9-16, 18-41 (Ground 1).

1. Overview of Oriol.

Oriol (EX1004) is entitled “Supporting Railroad Roadway Worker
Communications with a Wireless Handheld Computer: Volume 1: Usability for the
Roadway Worker.” Oriol describes “[a] prototype communications device []
developed for roadway workers to request train and territory information and to
request track protection from the dispatcher. The device uses a wireless data link to
send and receive information in digital form.” EX1004, Abstract.

In Oriol’s prototype, a dispatcher having a networked computer can
communicate with a roadway worker’s PDA. EX1004, Fig. 2, 29. Workers who
wish to work on a work site and who request authorization to work at a work site

will—if the request is granted—receive various information from the dispatcher.
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EX1004 at 38. This information includes “Form D number (automatically assigned
by system), Form D recipient, date, track number, track location, and foreman in
charge of the track out of service.” /d.

As discussed above in Section II, a Form D number is a number well-known
in the railway industry. See e.g., EX2002 at 61-67. Form D numbers were
originally designated using paper forms filled out by the dispatcher. See, e.g.,
EX1004 at 55; EX2002 at 61 (“For movements or other purposes requiring its use,
Form D must be issued by the Dispatcher. Form D's must be numbered
consecutively each day beginning at midnight, and the number must be prefixed
with the letter designation of the issuing railroad”); id. (“Information shown on
Form D must be legible and without erasure or alteration. Only authorized
abbreviations may be used in Form D’s. Commas must be used to separate
numbers or locations listed in a series. Applicable Form D line numbers must be
circled. Employees must review the entire form for additional information.
Operators must keep an office copy of each Form D received.”).

The Form D number is distributed broadly, to the dispatcher, locomotive
engineers, railway field workers, and managers located outside the dispatcher’s
location. The Form D number is not secret from anyone. Oriol states “[t]he device
parameters should allow the PDA user to view all work permissions in effect for

each track section on screens indicating the track that is out of service. It would
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also be beneficial to include work permissions under the authority of other
roadway workers.” EX1004 at 27 (emphasis added). Fig. A-5 of Oriol shows the
Dispatcher Interface, which shows that the dispatcher is aware of the Form D

number from the time that the railway worker requests Form D protection:

Eequested A otive Eejected and cancelled Fﬂrm D 0003 iS Requested
Requested Form Ds Requested Foul Time Por.ema.n Oriol would like to work in 1 track at/between Branford and
Guilford
« 0003, Oriol - Read e 10.00a-10.30a, Oriol - Desired starting time: 11.00a
o 0002, Onel - Read Eead Esxpected duration of werle 1 hour

FormD# 0003
Delivered to: Oriol
Diate: 01/28/2000

Line 4: I1 'l track out of service between/at
| 81.5 Branfard | and | 904 Guilford

charge ofloriU"

Form Ds waiting for time Train North East Corridor
effective Dispatcher

KN
5

o 0004, Onel - Read Please select 'Confinm' to grant permission to work or Deny' to disregard this
form D request and then press 'Send Eesponse'

& Confirm

 Deny Reason.l—
Send Response

EX1004, Fig. A-5.

2. Overview of Masquelier.

Masquelier (EX1005) is the second volume of the FRA’s report on
“Supporting Railroad Roadway Worker Communications with a Wireless
Handheld Computer.” Masquelier focuses on the “impact on Dispatcher

performance.” Masquelier states that “[t]he purpose of the experiment described in
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this report was to evaluate its impact on dispatcher performance when roadway
workers use this device in addition to voice communications.” /d. at 3.

As with Oriol, Masquelier discloses that a worker can request work
authorization from a dispatcher using the existing Form D system. /d. at 6. Like
with Oriol, the dispatcher in Masquelier can see a list of active Form D
authorizations, including the Form D number, on their display at all times. Thus,

Masquelier’s Form D number is readily available to the dispatcher.

/3 NorthE astCorridor Terminal - Microsoft Internet Explorer Hi=lE
J File Edit ‘“iew Favortes Tools Help |-
N = e = | = »
. A Q 3 B 9 e E
Back FGriyard Stop Refiesh Home Search Favorites Histary Fail Print Edit Discuss
J Addiess |@ http: #/raildatalink. volpe. dot. gov/dispatcher/LeftS creen. html j PGD H Links
Active Form Ds Active Foul Time
= HMESLL, New Haven-Faur 3t Trk 1 = Volpe3, Branford-Pine, Trk1, 1.10p-1.40p
Cancelled Form Ds Cancelled Foul Time
None s Volpel Shore Line Jet--, Trk 2 1.00p-125p
&) Done [ |4 Intemet Z

Figure 18. Work Authorization Status Display

EX1005, Fig. 18. Masquelier also tested for dispatcher errors, including
“[r]eleasing the track section before the work authorization is cancelled.” EX1005
at 30. In other words, Masquelier was testing for situations in which a dispatcher
releases a block prematurely, i.e., “before the work authorization is cancelled” by

the railway field worker. Id. The fact that the authors of Masquelier believed this
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possibility warranted collecting data indicates that the dispatcher has all of the
information necessary to release the track block at any time, including prematurely
or erroneously.

3. The Petition Does Not Establish that the Combination of

Oriol and Masquelier Discloses All Limitations of the
Challenged Claims.

a. Claims 1, 10, 19.

i. The Combination of Oriol and Masquelier Does
Not Disclose “a Code Generation Part to
Generate a Removal Code” (Claims 1 and 10) /
“Generating a Removal Code” (Claim 19).

The Petition does not establish a reasonable likelihood that the combination
of Oriol and Masquelier discloses “a code generation part to generate a removal
code” (claims 1 and 10) or “generating a removal code” (claim 19) (these elements
are referred to together herein as the “Removal Code Generation Elements”).
Specifically, Oriol and Masquelier do not disclose the claimed “removal code.”

As discussed above, a POSITA would understand the claimed “removal
code” to be mean “a code that is not readily available to the dispatcher.” The
Petition fails to address the proper (or any) construction for “removal code.” This
alone is fatal to the Petition. Samsung Elecs. Co., Ltd. v. Blaze mobile, Inc.,
IPR2021-01571, Paper 15, 17 (P.T.A.B. Apr. 4, 2022) (“Petitioner has not
adequately established that the claimed ‘identification code’ should be construed to

include the prior art’s teachings of credit card numbers, expiration dates, and CVV
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codes. Thus, we determine Petitioner has not adequately shown that the cited prior
art satisfies the claims’ limitations.”). As in Blaze, the Petition here fails to
establish that the claimed “release code” should be construed to include the cited
references’ teachings of Form D numbers.

Additionally, the Petition incorrectly contends that Oriol’s “Form D
number” satisfies the “removal code” elements. See Pet. at 32-36, 41, 42. A Form
D number is not the same as the claimed removal code because a Form D number
is simply an identifier for a given Form D, is known to the dispatcher, and is not
tied to the release of a track block.

Oriol confirms this understanding. Oriol explains that “according to the
Amtrak operating rules (NORAC, 1999), the dispatcher issues Form Ds.” Oriol at
8. A critical distinction, however, is that Oriol shows in Figure A-5, that from the
time a Form D is requested, the dispatcher Interface displays the Form D numbers

to the dispatcher.
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Eeguestsd Achive Eeiecled and cancelled tF{)l'm D 0003 iS Requested |
Requested Foul Time Fercman Oxiol would Lke to weork m 1 wack atbetween Branford and
Guilford
« | 0003, Criel - Bead e 10.002-10.30a, Onsl - Desired starting time: 11.00a
o [0002, Oricl - Eead Eead Expected duration of work: 1 hour

Form D #0003
Dieliwered to: Oriel
Diate: 0L/28/2000

Line 4: |‘I 'l track out of sermee betweenfat
| 1.5 Branfard =l and | 30.4 Guiiard =l in

chargs ofIDfiD'

Form I's waiting for time Tran MNorth East Corridor
effoctive Digpatcher:

» |0004, Oricl - Read Please select 'Confirn' to grant permission to work of Deny' to disregard this
form I recuest and then press 'Send Response’

& Confirm

© Deny Breason: I—
Send Fespanse

Figure A-5. Dispatcher Interface
EX1004, Fig. A-5 (Patent Owner’s annotations in red). Indeed, as evident from this
Figure, Oriol’s dispatcher display shows all Form D numbers to the dispatcher. By
referencing the pre-existing Form D number, Oriol makes clear to a POSITA that
Oriol’s system utilizes the same generic, sequential numbering convention,
generated by and known to the dispatcher, that was previously used on paper
forms.

Oriol further explains that the Form D it references follows the 6th edition of
the NORAC Operating Rulebook (1997) (“NORAC Rules,” EX2002). EX1004 at
56, 61. Historically, Form Ds were paper forms completed by the dispatcher, and

therefore the Form D number was readily available to the dispatcher, since the
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dispatcher completed the form. /d. Oriol did not change this fundamental truth
about Form D numbers, and the Petition fails to assert otherwise.

The distinctions between Form D numbers and the claimed removal code are
not trivial, but serve an important purpose in achieving the goals of the *835 patent.
Form D’s were subject to human error, including prematurely released track
blocks. See EX2001 at 75-76. As the FRA recognized, “‘redundant signal
protections’ are intended to protect against dispatchers or control operators
unintentionally or mistakenly allowing train or other on-track movements into
working limits before a roadway work group has released its authority.” Id. at 80.
The claimed removal code solves this exact problem. /d. at 82 (“FRA encourages
railroads to use new technologies such as EEPS as they become available to
provide redundant signal protections for roadway work groups.”).

In short, by keeping the “removal code” secret from the dispatcher, the
dispatcher is unable to release the block, such as either by miscommunication or
through error, until the railway worker provides the “removal code.” Thus, by
utilizing the invention of the 835 patent, “the railway worker has more control
over the traffic through the rail block in which the worker is working, and fatal on-
track accidents can be reduced.” EX1001 at 11:40-42.

Masquelier does not remedy the shortcomings of Oriol. Tellingly, the

Petition does not rely on Masquelier for the claimed “removal code” at all. The
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Petition only cites Masquelier for an alleged motivation to modify Oriol “to first
block the track via the interface and thereafter generate a code.” Pet. at 35. This
proposed modification is irrelevant to whether a Form D number is a “removal
code.” Specifically, the Petition’s proposed modification changes only the order in
which the block is placed and the Form D number is generated; it does not alter the
fact that the Form D number is readily available to the dispatcher at all times.
Thus, the Petition fails to establish a reasonable likelihood that the
combination of Oriol and Masquelier renders claims 1, 10, and 19 unpatentable.
i. The Combination of Oriol and Masquelier Does
Not Disclose “a Block Removal Part to Remove
Only upon Entry of the Removal Code. .. ., the
Block” (Claims 1 and 10) / “Permitting the
Block to Said One or More Track Sections to Be

Removed Only upon Entry of the Removal
Code” (Claim 19).

The Petition does not establish a reasonable likelihood that the combination
of Oriol and Masquelier discloses “a block removal part to remove only upon entry
of the removal code . . . , the block™ (claims 1 and 10) / “permitting the block to
said one or more track sections to be removed only upon entry of the removal
code” (claim 19) (these elements are referred to together herein as the “Block
Removal Elements”). As discussed above, Oriol’s and Masquelier’s Form D

number 1s not the claimed “removal code.” On this basis alone, the Petition fails.
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The Petition also fails to establish a reasonable likelihood that Oriol and
Masquelier discloses the Block Removal Elements for an additional reason.

The Petition fails to establish that the block is removed “enly upon entry of
the removal code,” as that term is used in the context of the *835 patent. The
Petition completely ignores the claim term “only.” See, Pet. at 37. Instead, the
Petition simply concludes, without explanation, that the element is taught by Oriol.
Id. (“Thus, only the worker can remove the track block “under his/her authority”
by selecting the “Cancel/Fulfill” link.”). Failure to address all claim elements with
particularity is fatal to the Petition. 37 C.F.R. § 42.104(b)(4) (“The petition must
specify where each element of the claim is found in the prior art patents or printed
publications relied upon.”).

At best, Oriol discloses one way for the roadway worker to request removal
of a block, but not that it is the only way. Oriol teaches that a roadway worker may
use a “Cancel/Fulfill” link to “give some track under his authority back to the
dispatcher.” Pet. at 36-37. The Petition concludes, without explanation or support,
that “[t]hus, only the worker can remove the track block ‘under his/her authority’
by selecting a ‘Cancel/Fulfill’ link.” Pet. at 37 (emphasis added) (citing EX1003,
q1167).

But the cited portion of Oriol does not support the conclusion asserted by the

Petition that “only the worker can remove the track block.” Just because a roadway

34



IPR2023-01180
U.S. Pat. No. RE47,835

worker can use the “Cancel/Fulfill” operation to remove a block does not mean
that the “Cancel/Fulfill” operation is the only way to request that a block be
removed. For example, the dispatcher could remove the block because s/he knows
the Form D number. Thus, the Petition fails to establish a reasonable likelihood
that this claim element is met because Oriol does not disclose the “Cancel/Fulfill”
operation is the “only” (as that term is used in the context of the *835 patent) way
to remove a placed block.

Thus, the Petition fails to establish a reasonable likelihood that the
combination of Oriol and Masquelier renders claims 1, 10, and 19 unpatentable.

b. Claims 20, 30, and 40.

i The Combination of Oriol and Masquelier Does
Not Disclose “Generat[e/ing] a Secret Release
Code” (Claims 20 and 30) / “Responsive to
Receiving the Selection, Generate a Secret
Code” (Claim 40).

The Petition does not establish a reasonable likelihood that the combination
of Oriol and Masquelier discloses “generat[e/ing] a secret release code” (Claims 20
and 30) or “responsive to receiving the selection, generate a secret code” (Claim
40) (these elements are referred to together herein as the “Secret Code Generation
Elements™) for two reasons.

First, like the Removal Code Generation Elements discussed above, the

Secret Code Generation Elements are “not readily available to the dispatcher.” See,
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supra, Section VI.A.3.a.i. The Petition fails to address the proper (or any)
construction for “secret release code” or “secret code.” This alone is fatal to the
Petition. Samsung Elecs. Co., Ltd. v. Blaze mobile, Inc., IPR2021-01571, Paper 15,
17 (P.T.A.B. Apr. 4, 2022). Accordingly, the combination of Oriol and Masquelier
does not disclose the Secret Code Generation Elements for the same reasons as the
Removal Code Generation Elements.

Second, the Petition fails to establish a reasonable likelihood that the
combination of Oriol and Masquelier discloses that the claimed “secret release
code” / “secret code” is, in fact, “secret.” According to the Petition, Oriol discloses
a “secret” code because “only a specific registered worker can access the Form D
numbers he owns.” Pet. at 42-43. The Petition is wrong. Most importantly, the
dispatcher can see the Form D numbers, as discussed above. See supra, Section
VI1.A.3.a.1. The Petition fails to address this crucial distinction. Thus, it is simply
not true that “only a specific registered worker can access the form D numbers he
owns.” Pet. at 42-43. Contrary to the Petition’s assertions, Oriol expressly
contradicts and teaches away from having the Form D numbers be secret.
Specifically, Oriol states “The device parameters should allow the PDA user to
view all work permissions in effect for each track section on screens indicating
the track that is out of service. It would also be beneficial to include work

permissions under the authority of other roadway workers.” EX1004 at 27
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(emphasis added). Again, the Petition does not address this teaching, which
expressly contradicts the Petition’s assertion that the Form D number is “secret”
from anyone, let alone the dispatcher.

Thus, the Petition fails to establish a reasonable likelihood that the
combination of Oriol and Masquelier renders claims 20, 30, and 40 unpatentable.

c. Dependent Claims 2-7, 9, 11-16, 18, 21-29, 31-39, and
41.

Dependent claims 2-7 and 9 each depend from claim 1, dependent claims 6-
11-16 and 18 each depend from claim 10, dependent claims 21-29 each depend
from claim 20, dependent claims 31-39 each depend from claim 30, and dependent
claim 41 depends from claim 40. Thus, the Petition fails on the dependent claims
for the same reasons as claims 1, 10, 19, 20, 30, and 40.

B.  The Petition Does Not Establish a Reasonable Likelihood that the

Combination of Oriol, Masquelier, and Wise Renders
Unpatentable Claims 1-7, 9-16, 18-41 (Ground 2).

1. Overview of Wise.

Wise (EX1006) is entitled “Safety Check™ and generally discloses a safety
system that can be used, for example, in a rail network. EX1006 at 1:1-7.

According to Wise, a supervisor determines that railway work needs to be
done at a work site. /d. at 10:28-31. A planner plans the work. /d. at 10:31-34. The

planner may schedule blocking of railway lines at the work site. /d. at 11:6-13.
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Before any repair work begins, an assessor evaluates potential safety issues at the
work site. Id. 9:7-13; 16:3-5, Fig. 3.

At the time the repair should start, a “Controller of Site Safety” or “COSS
user” (who is one for the workers who will perform the repairs) conducts his own
safety assessment of the work site. /d. at 7:6; 7:12-15. The COSS user then
contacts a remote operator, who quizzes the COSS user. 3:11-13; 16:12-15
(“Figure 5 illustrates the steps taken immediately prior to carrying out the actual
work at a target location and indicates the steps in a call made by an authorised at
the work site to an operator at a remote location.”); 4:7-10 (“Embodiments of the
present invention provide the advantage that key safety personnel must correctly
assess potential dangers prior to obtaining authorisation to access a work site. If
potential dangers are not correctly identified no authorisation will be given so that
personnel will not be permitted to access a location in which safety critical
conditions occur.”) The remote operator, but not the COSS user, has information
supplied by the assessor (who evaluated the potential safety issues at the work
site), but the operator will not help the COSS user pass the safety quiz. /d. at
26:23-27 (“When the COSS user calls the operator they do so in the full
knowledge that no assistance will be given regarding possible answers. The COSS

user must have calculated and/or established answers to all predicted questions.”).
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If the COSS user passes the quiz, the operator verbally gives the COSS user
a “Safety Check Number” (SCN), and the COSS user and the workers are
permitted to enter the work site and complete the planned repairs. Id. at 26:12-19.
Thus, because the operator verbally gives the COSS user the SCN, the operator
(e.g., the dispatcher) knows the SCN that is given to the COSS user. If the COSS
user fails the quiz, he and the workers are not provided an SCN and are not
allowed to enter the work site. /d. at 26:19-23.

In Wise, the SCN is not involved in setting or releasing any block. Wise
explicitly states as much. For example, Wise states that “total possession of lines
taken by engineers,” i.e., blocks, is “not presently covered by SCN systems.” /d. at
Fig. 5G. This definitive statement in Wise is dispositive.

2. The Petition Does Not Establish that a POSITA Would
Have Either a Reason to Combine Oriol and Masquelier

with Wise or an Expectation of Success from the
Combination.

The Petition fails to establish a reason to combine Oriol and Masquelier with
Wise and a reasonable expectation of success because the Petition’s entire
motivation to combine is based on unexplained string citations, unsupported
attorney argument and expert testimony, and improper hindsight reasoning.

The Petition states in a conclusory manner that “[a] POSITA would have

been motivated to combine Oriol, Masquelier, and Wise and had a reasonable
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expectation of success given the references are in the field of, and solve the
problem of, railway control for safe maintenance work.” Pet. at 57. However, the
Petition does not explain this conclusory assertion, which is legally insufficient and
therefore fatal to the Petition. Indeed, “[a] conclusory assertion with no explanation
1s inadequate to support a finding that there would have been a motivation to
combine.” TQ Delta, LLC v. CISCO Sys., Inc., 942 F.3d 1352, 1359 (Fed. Cir.
2019). The Federal Circuit has similarly affirmed denial of an IPR where, as here,
the petition “merely alleged the references came from the same field of study and
address the same problem.” Comcast Cable Commc’ns, LLC v. Promptu Sys.
Corp., 838 F. App’x 555, 557 (Fed. Cir.), cert. denied, 141 S. Ct. 2721 (2021).

The Petition’s unexplained string citation to references cannot save it. 7Q
Delta, 942 F.3d at 1359; see also 37 C.F.R. § 42.104(b)(5) (“The Board may
exclude or give no weight to the evidence where a party has failed to state its
relevance or to identify specific portions of the evidence that support the
challenge.”); Fujitsu Network Comms., Inc. v. Core Optical Techs., LLC, IPR2016-
01618, Paper 13, 12 (P.T.A.B. Jan. 31, 2017) (“We give no weight to evidence
where a party fails to state its relevance.”).

Lastly, the Petition’s unexplained citations to expert testimony cannot save

the Petition. For example, the Petition states:
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a POSITA would have been motivated to modify Oriol and Masquelier
with Wise’s first blocking the track and thereafter generating a unique
access code (e.g., SCN), as the removal or secret code. Michalson,
9271; see Section VIII.D. This modification could enhance safety and
security as the central control system would only generate the code once
the block has been implemented as otherwise the dispatcher and/or
third-party could unsafely or incorrectly use the code before the track
is blocked. Michalson, 4272. Moreover, because Wise’s code would be
separate from the Form D number, it would be more difficult for a third-
party to decipher and potentially unsafely unblock the track. Michalson,
9273. Thus, Wise’s code could provide another layer of security over
the Form D number because it acts as authority to enter the track for
maintenance. Michalson, §274; EX1006, Abstract, 12:6-15, claims 1,
15-17, 23, 24:19-26, 26:14-23, Fig. SH.

Pet. at 57-58. None of these citations is explained or supported (beyond
unexplained string citations), and therefore they are insufficient to meet the
Petition’s burden to establish a motivation to combine. Boragen, Inc. v. Syngenta
Participations AG, IPR2020-00124, Paper 16, n. 14 (May 5, 2020) (“Nor do vague
citations to testimony of Petitioner’s declarants, without any adequate explanation
in the Petition itself, suffice to demonstrate persuasive reasons for combining the
art.””); Kohn & Assoc. PLLC v. Compass Pathways Ltd., PGR2020-00030, Paper
25,13 (P.T.A.B. Aug. 20, 2020) (“Petitioner provides no objective evidence for

this statement other than the conclusory testimony of its experts, who also fail to
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provide objective evidence . . .. We give little to no weight to such unsupported
expert testimony and therefore do not find this argument persuasive.”).

The Petition’s unsupported expert testimony is also textbook hindsight,
which is improper. InTouch Techs., Inc. v. VGO Commc 'ns, Inc., 751 F.3d 1327,
1352 (Fed. Cir. 2014) (“Dr. Yanco’s testimony primarily consisted of conclusory
references to her belief that one of ordinary skill in the art could combine these
references, not that they would have been motivated to do so.”). Indeed, the
Federal Circuit has found similar conclusory analysis to be “fraught with hindsight
bias.” ActiveVideo Networks, Inc. v. Verizon Commc 'ns, Inc., 694 F.3d 1312, 1327
(Fed.Cir.2012) (“[T]he expert’s testimony on obviousness was essentially a
conclusory statement that a person of ordinary skill in the art would have
known . . . how to combine any of a number of references to achieve the claimed
inventions. This is not sufficient and is fraught with hindsight bias.”).

Petitioner’s “kitchen-sink of unclear and confusing motivation-to-combine
arguments” fail to establish an articulated reason with a rational underpinning to
combine the respective teachings of the references. Sisvel Int’l S.A., v. Sierra
Wireless, Inc., No. 22-1493, slip op. at 14 (Fed. Cir. 2023). Thus, the Petition fails
to establish a reasonable likelihood that combination of Oriol, Masquelier, and

Wise renders claims 1, 10, 19, 20, 30, and 40 unpatentable.
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3. The Petition does Not Establish that the Combination of

Oriol, Masquelier, and Wise Discloses All Limitations of the
Challenged Claims.

a. The Petition Does Not Provide an Element-by-
Element Analysis of the Challenged Claims for
Ground 2.

37 C.F.R. § 42.104(b)(4) requires that “the petition must specify where each
element of the claim is found in the prior art patents or printed publications relied
upon.” Here, the Petition does not conduct an element-by-element analysis
comparing the teachings of Oriol, Masquelier, and/or Wise to the claim elements
of the ’835 patent. See, Pet. at 59-60. This fact alone is fatal to this ground.
Dexcowin Global, Inc. v. Aribex, Inc. IPR2016-00440, Paper 15, 7 (P.T.A.B. Sep.
13, 2016) (denying institution where “the Petition did not provide an element-by-
element analysis of each of these claims, as required by the Board’s rules™); HTC
Corp. v. Cellular Comms. Equip. LLC, IPR2016-01503, Paper 7, 11 (P.T.A.B. Feb.
13, 2017) (“The Petition lacks a limitation-by-limitation analysis explaining how
the asserted prior art allegedly teaches each limitation . . . . Without such
explanation, we can only speculate as to why Petitioner believes each specific
limitation of the claims is taught.”). Indeed, the entire discussion of the
independent claims spans less than two pages, with no headings or subheadings.
Pet. at 59-60. The Petition fails to identify any claim element that it is addressing,

let alone each and every claim element. Because the Petition does not include an
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element-by-element analysis for Ground 2, the Petition fails to “specify where each
element of the claim is found in the prior art patents or printed publications” and
therefore fails to establish a reasonable likelihood that the combination of Oriol,
Masquelier, and Wise renders invalid the Challenged Claims.

Due to its failure to provide an element-by-element analysis, the Petition
likewise fails to specify whether it is relying on Oriol, Masquelier, or Wise to
disclose which elements of the claims. Notably, the Petition does not even explain
what element is missing from a reference that requires the need to look to another
reference for support. This also is fatal to the Petition. Supercell OY v. Gree, Inc.,
IPR2021-00499, Paper 7, 13 (Aug. 16, 2021) (“we agree with Patent Owner that
without any explanation of what is missing in the primary reference, what is
modified, and in view of what teachings in which reference the primary reference
1s modified, the Petition fails to adequately explain with appropriately precise and
specific articulation the basis of the proposed ground(s).” (internal quotations
omitted)).

b.  Claims 1, 10, 19, 20, 30, and 40.

Setting aside the Petition’s failure to provide an element-by-element
analysis, the Petition’s paltry analysis of Ground 2 fails to establish a reasonable
likelihood that the Challenged Claims are unpatentable over Oriol, Masquelier, and

Wise.
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i. The Combination of Oriol, Masquelier, and
Wise does not disclose the Release Code
Generation Elements (Claims 1, 10, and 19) or

the Secret Code Generation Elements (Claims
20, 30, and 40).

The Petition does not establish a reasonable likelihood that the combination
of Oriol, Masquelier, and Wise discloses the Release Code Generation Elements or
the Secret Code Generation Elements. As discussed above, a Form D number, such
as disclosed in Oriol and Masquelier, is not the claimed “removal code”/*‘secret
release code”/“secret code” because the Form D number is readily available to the
dispatcher. See supra, Section VI.A. The Petition fails to address the proper (or
any) construction for “removal code/’secret release code”/”’secret code.” This
alone is fatal to the Petition. Blaze, IPR2021-01571, Paper 15, 17. Petitioner
attempts to cover this gap by shoehorning Wise’s “security check code” or “SCN”
into Oriol’s Form D number. Pet. at 59-60. Wise’s SCN, however, is also not the
claimed “removal code”/“secret release code”/*“secret code” because it, like Oriol’s
Form D number, is known to the dispatcher at all times, and is therefore readily
available to the dispatcher.

Wise discloses that after the COSS has completed their assessment and
provided satisfactory answers regarding all of the precautions that are being taken
at the work site, “an SCN is automatically generated and displayed on the screen

9

to an operator. This number may then be verbally given to the caller . . .’
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EX1006 at 24:19-26. Thus, the “operator” (e.g., the dispatcher) is aware of the
SCN associated with the job from the beginning. Accordingly, Wise’s SCN is not
the claimed “removal code”/*“secret release code”/“secret code” because it is
readily available to the dispatcher.

The Petition further asserts, incorrectly, that Wise’s SCN “would be
considered a secret code because without the code a worker cannot access the
worksite and only that worker has access to the code.” Pet. at 60. This assertion is
wrong because, as discussed immediately above, Wise explicitly states that “an
SCN is automatically generated and displayed on the screen to an operator. This
number may then be verbally given to the caller . . . ” EX1006 at 24:19-26. Thus,
it is simply not true that, according to Wise, “only that worker has access to the
code.” The Petition does not address this discussion in Wise.

Thus, the Petition fails to establish a reasonable likelihood that combination
of Oriol, Masquelier and Wise renders claims 1, 10, 19, 20, 30, and 40
unpatentable.

c. Dependent Claims 2-7, 9, 11-16, 18, 21-29, 31-39, and
41.

Dependent claims 2-7 and 9 each depend from claim 1, dependent claims 6-
11-16 and 18 each depend from claim 10, dependent claims 21-29 each depend

from claim 20, dependent claims 31-39 each depend from claim 30, and dependent
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claim 41 depends from claim 40. Thus, the Petition fails on the dependent claims
for the same reasons as claims 1, 10, 19, 20, 30, and 40.
C. The Petition Does Not Establish a Reasonable Likelihood that the

Combination of Oriol, Masquelier, and Pachl Renders
Unpatentable 1-7, 9-16, 18-41 (Ground 3).

1. Overview of Pachl

Pachl (EX1020) is entitled “Method for Controlling the Sequence of Trains
During Traffic Control.” Generally, Pachl concerns the communication between
personnel at railway traffic controllers and locomotive engineers. EX1020 at
Abstract (“The invention relates to a method for controlling the sequence of trains
during traffic control, whereby a telephone communication between a traffic
controller in a traffic control centre and a driver is carried out.”), 1:14-19.
(describing communication between “train controllers and “locomotive
engineers.”). Pachl calls the communications between the dispatchers and the
locomotive engineers “running messages.” Id. at 1:14.

The mechanism for improving the security of running messages envisioned
by Pachl entails “checking codes.” Id. at 1:37-42 (“The introduction of the
checking code which is specific to the movement permission technically precludes
the transmission of a movement permission for which the safety preconditions are
not satisfied.”). In Pachl, the dispatchers/train controllers and locomotive engineers

communicate by telephone. /d. at 1:16-17. During these telephone calls, the
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dispatcher provides two pieces of information: a proposed movement permission
for the train and a “checking code,” which is a number that the dispatcher
calculates on his computer based on the current state of the railway system and the
proposed movement permission. /d. at 1:38-49. Specifically, Pachl teaches:

Once a train controller in the control center has received a movement
request . . . the train controller enters an appropriate movement
permission in a train computer. This uses the occupancy status of the
requested track section to check the permissibility of the movement
permission, and calculates a checking code which is specific for that
movement permission. The movement permission is . . . quasi-granted,
together with the checking code, on a train control computer screen
display. This movement permission is transmitted by the train

controller together with the checking code by telephone.

EX1020 at 4:8-20 (emphasis added).

The locomotive engineer then enters the checking code and movement
permission into a separate computer on the train. /d. at 2:2-5 (“The movement
permission which is transmitted by telephone from the train controller to the
locomotive engineer is entered in the vehicle appliance together with the checking
code by the locomotive engineer.”); 2:20-23 (“When the locomotive engineer
enters the movement permission (which is being transmitted by telephone by the
train controller) in the vehicle appliance, the checking code which is likewise

transmitted must also be entered.”). The locomotive engineer’s computer uses the
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same algorithm that the train controller’s computer used to generate its own
version of the checking code. /d. at 2:24-26 (“The vehicle appliance uses the same
algorithm as the train control computer to calculate the checking code for every
movement permission that is entered”).

If the version of the checking code computed by the locomotive’s computer
does not match the checking code the locomotive engineer received over the
telephone, then s/he knows that the communication is in error. /d. at 2:28-31 (“If
the manually entered checking code does not match the calculated checking code,
the movement permission is rejected.”).

2. The Petition Does Not Establish that a POSITA Would
Have Either a Reason to Combine Oriol and Masquelier

with Pachl or an Expectation of Success from the
Combination.

The Petition does not establish a reason to combine Pachl with the
combination of Oriol and Masquelier or an expectation of success from the
combination for reasons similar to those discussed above with respect to Ground 2.
As with Ground 2, the Petition employs conclusory statements of a motivation to
combine accompanied with unexplained string citations. Pet. at 66 (“A POSITA
would have been motivated to combine Oriol, Masquelier, and Pachl and had a
reasonable expectation of success given that the references provide railway

control.” (citations omitted)). Moreover, as with Ground 2, the Petition includes a
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laundry list of alleged motivations to combine, citing only the unsupported
testimony of Dr. Michalson. See Pet. at 66-68. Such conclusory allegations and
unexplained citations fail as a matter of law to demonstrate a reasonable likelihood
that a POSITA would have been motivated to combine Oriol, Masquelier, and
Pachl. TQ Delta, 942 F.3d at 1359; Fujitsu Network Comms., Inc., IPR2016-01618,
Paper 13, 12; Boragen, Inc., IPR2020-00124, Paper 16, n. 14.

Further, the Petition’s alleged motivations to combine simply discuss what a
POSITA could do, and not what they would have been motivated to do at the time
of the invention of the *835 patent. See, e.g., Pet. at 67 (“A POSITA would have a
reasonable expectation of success because Oriol and Masquelier could generate a
temporary number or other placeholder and then once the safety measure is made
effective, generate the Form D number to provide greater security and safety as
that release code would not be known until the track is blocked.” (emphasis
added)); id. at 67 (“A POSITA further would have had a reasonable expectation of
success because Oriol already teaches a centralized dispatcher user interface and
related software that a POSITA could have modified to include entry of the
removal code.” (emphasis added)); id. at 68 (“Oriol and Masquelier could block
the track and then generate the code (Form D number) as shown by Pachl first
implementing a safety measure and then generating a code.” (emphasis added)); id.

at 69 (“Oriol and Masquelier could further implement Pachl’s entry of the removal
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or secret code in an interface to only release the track based on entry of a received
code.” (emphasis added”)). “The obviousness inquiry does not merely ask whether
a skilled artisan could combine the references, but instead asks whether ‘they
would have been motivated to do so.”” Adidas AG v. Nike, Inc., 963 F.3d 1355,
1359 (Fed. Cir. 2020) (emphasis added) (quoting InTouch Techs., Inc., 751 F.3d at
1352). The Petition fails to establish that a POSITA would have been motivated to
combine Oriol, Masquelier and Pachl.

Thus, the Petition fails to establish a reasonable likelihood that combination
of Oriol, Masquelier, and Pachl renders claims 1, 10, 19, 20, 30, and 40
unpatentable.

3. The petition Does Not Establish that the Combination of

Oriol, Masquelier, and Pachl Discloses All Limitations of
the Challenged Claims.

a. The Petition Does Not Provide an Element-by-
Element Analysis of the Challenged Claims for
Ground 3.

Like with Ground 2, discussed above, the Petition fails to provide an
element-by-element analysis for Ground 3. Indeed, the Petition’s entire discussion
of the independent claims in Ground 3 spans less than two pages, and fails to
identify any specific element of the Challenged Claims. Pet. at 68-69. Nor does the
Petition identify what is missing from the primary reference that requires the need

to look to another reference. For the same reasons discussed above with respect to

51



IPR2023-01180
U.S. Pat. No. RE47,835

Ground 2, the Petition therefore fails to “specify where each element of the claim
is found in the prior art patents or printed publications relied upon,” and therefore
fails to establish a reasonable likelihood that the combination of Oriol, Masquelier
and Pachl renders invalid the Challenged Claims. 37 C.F.R. § 42.104(b)(4);
Dexcowin Global, Inc., IPR2016-00440, Paper 15, 7; HTC Corp., IPR2016-01503,
Paper 7, 11.

b.  Claims 1, 10, 19, 20, 30, and 40.

i The Combination of Oriol, Masquelier, and
Pachl does not disclose the Release Code
Generation Elements (Claims 1, 10, and 19) or
the Secret Code Generation Elements (Claims
20, 30, and 40).

The Petition does not establish a reasonable likelihood that the combination
of Oriol, Masquelier, and Pachl discloses the Release Code Generation Elements or
the Secret Code Generation Elements. The Petition further fails to address the
proper (or any) construction for “removal code”/’secret release code”/”secret
code.” This alone is fatal to the Petition. Blaze, IPR2021-01571, Paper 15, 17. As
discussed above, Oriol’s and Masquelier’s Form D number is not the claimed
“removal code”/*“secret release code”/*““secret code” because it is readily available
to the dispatcher. See supra, Section VI.A. Pachl does not remedy this

shortcoming.
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The Petition asserts that “Pachl teaches a central control center with a
computer interface to first control the track safety measure (‘movement
permission’) and then generate a ‘checking code.”” Pet. at 68. But the Petition does
not explain what Pachl’s “checking code” is, what it does, or explain how it is
similar or different from the claimed “removal code”/*secret release code™/*“secret
code” or Oriol and Masquelier’s Form D number. These omissions, alone, doom
the Petition on Ground 3. 37 C.F.R. § 42.104(b)(4).

Even if the Petition had explained how or why it was relying on Pachl’s
“checking code,” Pachl reveals that the “checking code” is nothing like the claimed
“removal code”/“secret release code/“secret code” recited in the Challenged
Claims.

First, Pachl’s “checking code” is known to the dispatcher at all times, and
therefore is readily available to the dispatcher. Specifically, Pachl teaches:

Once a train controller in the control center has received a movement
request . . . the train controller enters an appropriate movement
permission in a train computer. This uses the occupancy status of the
requested track section to check the permissibility of the movement
permission, and calculates a checking code which is specific for that
movement permission. The movement permission is . . . quasi-granted,
together with the checking code, on a train control computer screen
display. This movement permission is transmitted by the train

controller together with the checking code by telephone.
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EX1020 at 4:8-20. Thus, Pachl teaches that the checking code is shown to the
dispatcher on a display and then transmitted by the dispatcher to the train operator
by telephone. Accordingly, Pachl’s “checking code” is not the claimed “removal
code”/*“secret release code”/“secret code” because it is readily available to the
dispatcher.

Second, the Challenged Claims are clear that the claimed “removal
code”’/“secret release code™/*““secret code” is transmitted by the code generation part

929 ¢¢

“to an electronic contact address accessible by a railway field worker,” “to a user

terminal,” or “to a remote terminal.” EX1001 at Cls. 1, 10, 19, 20, 30, and 40. The
’835 patent further makes clear that the “user terminal” and “remote terminal” are
terminals possessed by railway field workers. EX1001 at Fig. 100A (showing
“field worker terminal 103”). In other words, the claimed “removal code”/secret
release code”/““secret code” 1s transmitted to workers on the track, not to train
operators. Pachl, on the other hand, involves only communications between the
dispatcher/train controller and the locomotive engineer who is operating a train.
Thus, Pachl is unrelated to the safety of railway field workers, does not discuss
railway field workers at all, and discusses no communications with railway field
workers whatsoever. The Petition does not contend otherwise. In fact, Pachl’s

check code 1s exclusively exchanged between a control center and a vehicle (i.e., a
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train), as shown in in Fig. 1 (annotated in red below), not between a dispatcher and

a railway field worker.
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EX1020, Fig. 1 (annotated). Because Pachl’s checking code is never transmitted to
an electronic address accessible by a railway field worker, it fails to teach
“transmit[ing] the release code to an electronic contact address accessible by the

99 ¢¢

railway field worker,” “to a user terminal,” or “to a remote terminal.” The Petition
does not address this failure of Pachl at all.

Thus, the Petition fails to establish a reasonable likelihood that combination
of Oriol, Masquelier, and Pachl renders claims 1, 10, 19, 20, 30, and 40

unpatentable.

c. Dependent Claims 2-7, 9, 11-16, 18, 21-29, 31-39, and
41.

Dependent claims 2-7 and 9 each depend from claim 1, dependent claims 6-
11-16 and 18 each depend from claim 10, dependent claims 21-29 each depend
from claim 20, dependent claims 31-39 each depend from claim 30, and dependent
claim 41 depends from claim 40. Thus, the Petition fails on the dependent claims
for the same reasons as claims 1, 10, 19, 20, 30, and 40.

VII. CONCLUSION

For the foregoing reasons, the Petition fails to establish a reasonable
likelihood of rendering the Challenged Claims obvious. The Petition should be

denied.
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