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The Benefits of a Proactive 

Compliance Program

By Kathleen Benson, Lead Examiner, Federal Reserve Bank of Chicago

“You can pay me now, or pay me later.” 

1 Almost 50 years later, this slogan continues to resonate. The small investment 

Proactive compliance systems that anticipate likely issues may cost more or require more 

customers, or regulators identify them. Depending on the severity of a compliance issue, a 

corrective action, which expose the institution to increased costs or may harm its reputation 
with its customers. In addition to avoiding these negative outcomes, a proactive CMS 

requirements, as well as a risk management structure that empowers them to identify and 

Financial Institutions Examination Council (FFIEC) Uniform Interagency Consumer 

2

WHAT IS PROACTIVE COMPLIANCE?

proactive
changes.”3

risk appetite. 

in institutions with proactive compliance programs 

CONTINUED ON PAGE 10
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share priorities, provide updates on important issues, and convey an institution’s 
culture to its customers and communities. Moreover, during periods of economic 

Reviewing those communications can enhance the customer experience and 

1 

article provides ideas on how to assess consumer compliance risks in customer 

UNDERSTANDING DIFFERENT METHODS USED TO COMMUNICATE 
WITH CUSTOMERS

communications, which include online platforms such as email, social media, 

methods for a single customer transaction. For example, loan operations may 
have separate communications for applications, underwriting, originations, 
servicing, and collections. Similarly, deposit account operations may have separate 

collection functions. 

consumer reporting agencies.2

communications most likely to result in consumer harm or pose the highest risk of 

Effective Bank Communications 

Enhance Compliance and 

Customer Satisfaction 

By Joel Armstrong, Senior Counsel, Federal Reserve Board, 

and Alinda Murphy, Senior Examiner, Federal Reserve Bank 

of Kansas City
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monitoring. In addition, communications designed to reach 

residents in certain geographic locations, may present higher 
compliance, legal, and reputational risks.3

PROVIDING CUSTOMERS WITH CONSISTENT, 
ACCURATE, AND APPROPRIATELY  
PRIVATE INFORMATION

products and services and maintain the appropriate level of 

legal, and reputational risks for violating federal consumer 
protection laws and regulations, including Section 5 of the 

deceptive acts or practices (UDAP).4 Several of these laws 

communications.5
to assess the effectiveness of its communications and whether 
they comply with federal consumer protection laws  
and regulations. 

Compare Communications

risks 

in those communications is consistent with other written 
documents, scripts, automated messages, marketing, all types 
of Internet activity, and recordings. Reviews for consistent 
communications may also consider the timeframes within 
which communications are provided to ensure that promotions 

emails, and social media communications for consistency. 

Protect Customer Privacy

and regulations. Privacy requirements cover written and oral 
communications that may range from email transmissions to 

6

law, written, electronic, and oral privacy disclosures to 

information and data sharing.  For example, a teller who orally 

or potential fraudsters and violate privacy and other consumer 
protection laws and regulations.

Train Frontline Staff

and procedures for providing information to customers may 

providing inconsistent deposit interest rate information to 

regarding the status of a loan application regardless of the 

consistent information to customers for loan and deposit 
account transactions, including fees, interest rates, and loan or 

contracts, disclosures, notices, marketing materials, scripts, 
chat logs, and staff and TSP oral statements.

Prepare a Contingency Plan 

Strong compliance programs generally have risk management 

adapt to changing internal and external situations. Effective 

communicating with customers and communities.8

closed for the afternoon without advance notice or signage. 

within the small community that ranged from a computer 

management had no contingency plan to ensure its staff 
was armed with timely, accurate information and for timely 
customer messaging such as posted notices.

remained open. This delay resulted in increased call volume 

also received complaints from customers traveling to multiple 

closure information to its customers.  

Effective communication can also help during an operation’s 

some channels and redirect them to other channels. A natural 
disaster might make customers more reliant on drive through, 

unplanned limitations on customer access highlights the 
importance of contingency planning covering  
all communication exigencies.
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Designate Spokespersons

Typically, a strong communication compliance strategy clearly decision or policy to a credit applicant. Compliance issues 

The complexity of the product or service and the nature of 

Communications that are inaccurate, 
misleading, do not align with actual 

 
omit information customers need 
to make informed decisions pose 

compliance risks pursuant to Section 5 
under the Federal Trade Commission 

acts or practices (UDAP). This applies 

how such communications have  

federal regulators. 

to implement the deposit reconciliation 
practices stated in its written policies, 
account opening disclosures, and oral 
communications with customers.1 Simply 

align with its actual practice. 

2  

to credit reporting agencies.3
case, the Federal Reserve issued a UDAP 
enforcement action concerning discount 
points on mortgages. Notwithstanding 

discount points received no interest 
rate reduction or a reduction not 
commensurate with the discount  
points paid.4 

Similarly, communications that omit 
material information can lead to 
deceptive or unfair practices.5 In 2018, 
the Federal Reserve issued a UDAP 

misrepresented in communications to 

6

did not adequately inform customers that 
they must take action after enrollment to 

customers were assessed monthly fees for 

information material to the customer’s 
understanding of the product.  The 
Federal Reserve cited deceptive practices 

customers that a tool would automatically 
monitor customers’ deposit accounts 

customers had to review their deposit 
account transactions each day to identify 
and report fraudulent transactions 

inform customers of an additional step 
the customer had to complete online to 

The Federal Reserve has also addressed 

In 2014, 2015, and 2016, the Federal 
Reserve issued UDAP enforcement 

8 

addressed communications that misled 

account terms.

Inaccurate or misleading 

vendor present consumer compliance 

communications provide accurate and 

Communication Risks Can Result in UDAP Concerns 

1

2

3

4

5

Protection Act, 15 U.S.C. Chapter 53. 

6

SM (July 25, 2018). 

8

2016). 

Endnotes
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may consider periodically assessing whether the scripts are 
actually in use and, if not, how this affects communication risk.

Avoiding Incentives That Blur the Message

monetary or other incentives that convey different messages 

does not consistently communicate the provisions in written 

underlying pressures or rewards fostering the inconsistencies. 

Managing TSP Communications

comply with federal consumer protection laws and regulations. 
customers and 

mechanisms for monitoring and correcting the messages 

monitor complaints and conduct oversight activities.10 This 

to its customers.

CONCLUSION

communications, including communications contingency 
planning, are essential for an effective consumer compliance 
program. This article has suggested strategies to help 

communications, including those conducted through TSPs. 

communications are inaccurate, inconsistent, or fail to 
safeguard customer privacy and comply with the federal 
consumer protection laws and regulations. Financial 
institutions should contact their primary regulators with any 

Endnotes

1

,” Consumer Compliance Outlook,  
First Issue 2018.

2 The Fair Credit Reporting Act (12 C.F.R. §1022.42(a)) requires 
entities furnishing data to consumer reporting agencies to have 

and integrity of the data provided. For more information on these 
requirements, see Maureen Yap, “
Consumer Credit Information Under the CARES Act, FCRA, 
and ECOA,” Consumer Compliance Outlook, Second Issue 

for Consumer Credit Information Under the FCRA and ECOA,” 
Consumer Compliance Outlook
“ ,” 

3

Consumer 
Compliance Supervision Bulletin 

4 See 15 U.S.C. §45.
5 Some federal consumer protection law provisions communications 

that are accurate and not misleading include Regulation M (12 

credit “triggering terms” provisions require additional oral or 
written disclosures when communications state certain product 
features.

6 See 12 C.F.R. §1016.10. State laws may contain additional privacy 
requirements.

 See Regulation P and Fair Credit Reporting Act (12 C.F.R. §1022).
8 Interagency Statement on Pandemic Planning,” 

March 10, 2020, indicates an effective pandemic contingency 
framework includes plans for communicating with customers, 
including anticipating how to serve customers when access to 

10

Consumer Compliance Outlook 
consumercomplianceoutlook.org.
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System’s (System) regulatory and supervisory activities. This 

explains recent amendments to the System’s procedures for 
an institution to appeal a rating or other supervisory action 
(material supervisory determination [MSD] appeals process).

THE ROLE OF AN OMBUDSMAN

The term ombudsman is Swedish in origin (translating as 
representative). Its function is to assist “individuals and 

1 The 

2 The 

sector origins and is now also used in the private sector 
and academia worldwide.3

International Monetary Fund, the American Red Cross, 

Olympic and Paralympic Committee, American Express, 

4 The Federal 

facilitates the informal resolution of concerns or disputes.

FEDERAL RESERVE’S OMBUDSMAN’S OFFICE 

Corporation, the National Credit Union Administration, 

• 

• ensure that safeguards exist to encourage complainants 
5

RESPONSIBILITIES OF THE  
OMBUDSMAN’S OFFICE

and regulatory processes and is therefore independent. It is 

resolution of complaints related to the System’s supervisory 
and regulatory activities. In performing this function, 

review and approval of pending applications. To help resolve 

with representatives of the supervised institution and with 

communication and to keep the resolution process on track. 

the complainant and shares the information with appropriate 

wants to remain anonymous outside of discussions with the 

requires a formal approach. In keeping with this policy, the 

or institution in resolving a dispute even if it has escalated to 

The Federal Reserve System’s Ombudsman and 

Amendments to the Material Supervisory 

Determination Appeals Process*

By the Office of the Ombudsman of the Board of Governors of the Federal Reserve System
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issues that may arise.

is to investigate any claim that System staff retaliated against 

differently or more harshly than other similarly situated 

6

claims and ensures that all such claims are fully investigated. 

reviews relevant documents, interviews witnesses, and 
 

8

charge of supervision.
also recommend to the appropriate division director that 

from the next examination of the institution or review that 

personnel from future examinations.

10 This function 

System’s missions, activities, or reputation that arise from 

as patterns of issues that occur in multiple complaints. 
This information includes aggregate data and may also 

regulatory activities. 

instances as an informal resource and advocates for a 
fair and timely resolution of disputes or concerns. An 

process of working through any dispute or issue depends 

terminate the process at any time.

THE MATERIAL SUPERVISORY DETERMINATION 
APPEALS PROCESS

the appeals process. The Riegle Act also directed the federal 

appellate process” for the review of “material supervisory 
determination[s]” and to ensure that “appropriate safeguards 

examiners.”11

appeals process and a revised policy, drawing on experience 
12 The purpose of 

the revised process is to improve and expedite the appeals 

determinations related to examination or inspection 
composite ratings, the adequacy of loan loss reserves, 

The process of working 

through any dispute or 

issue depends on a financial 

institution’s willingness 

to continue with the 

resolution process.
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relating to examination or inspection composite ratings, 
material examination or inspection component ratings, the 

Attention (MRAs), Matters Requiring Immediate Attention 
(MRIAs), Community Reinvestment Act ratings (including 
component ratings), and consumer compliance ratings.” The 

MSD any referral of a matter to another government agency. 
Finally, the revised process continues to exclude any 
supervisory determination for which an independent right  
of appeal exists. 

an initial review panel, an appeal to the president of the 

 
 

Also under the revised, streamlined process, an institution 

receiving the MSD, and the initial review panel will issue 
a decision within 45 calendar days of the date the appeal is 
received.13

calendar days of the initial review panel’s decision, and the 

14

15 

the appeals process is further expedited. An institution must 

within 35 calendar days of the date the appeal is received.16 

review panel will issue a decision within 10 calendar days  

a preponderance of evidence in the record. The initial review 
panel will make its own supervisory determination and will 

determines whether the initial review panel’s decision  

 
Federal Reserve. 

CONCLUSION

As explained previously, the three main functions of the 

timely resolution of complaints related to the System’s 
supervisory and regulatory activities, (2) to investigate 
any claim that System staff retaliated against a supervised 

effectively. For more information, visit www.federalreserve.



CONSUMERCOMPLIANCEOUTLOOK.ORG Consumer Compliance Outlook      9

Endnotes

The Federal Reserve Board has created a 
resource page of COVID-19 resources and 
supervisory actions, which is available at 

https://www.federalreserve.gov/covid-19.htm

1

2

 2(2), 2011.
3 See Lang, 2011. 
4

makes recommendations for redress or policy changes. See 

5 See 12 U.S.C. §4806(d)(2). In 2010, when Congress created the 

6 “Internal Appeals Process for Material Supervisory 
Determinations and Policy Statement Regarding the 

Federal 

See 85  at 15181. 
8 See 85  at 15181.

See 85  at 15181.
10 See 85  at 15181.
11

12 See 85 
13 The initial review panel may extend the period for issuing 

necessary for the panel to issue a decision. 
14

is appropriate.
15 For an overview of the PCA framework, refer to section 

Commercial Bank Examination Manual, 

.
16

calendar days if the initial review panel decides that such time 
is required to supplement the record and consider additional 
information received.

Connections
safety and soundness topics.
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CONTINUED FROM PAGE 1

insurance actions, escrow and private mortgage insurance 

areas. Deposit processing procedures for check holds and 

the regulatory requirements and the institution’s policies 
and procedures to ensure compliance with the regulations. 
Monitoring and audit practices, along with effective 

should implement sound compliance risk management 
 

through formal or informal change management processes. 
These processes anticipate and monitor legal, regulatory, 
product, or service changes and explicitly consider the impact 
of these changes on institution resources. This allows the 

representatives to implement appropriate solutions in 
advance of the change. Proactive institutions also keep their 

convey critical information to customers during and after 
implementation. After change initiatives are implemented, 

conduct reviews to ensure the intended outcomes were 
effectuated.

A critical component of a proactive CMS is an institution’s 
culture and the incentives for compliance, or risk management 

faces.”4

proactive compliance program. Your institution’s culture can 

IS IT WORTH THE TIME AND MONEY TO  
BE PROACTIVE?

In the short run, an institution implementing a proactive 

Changing internal processes and reinforcing a desired culture 
can help support a more proactive compliance program 

these changes provide an excellent return on investment in 

costs associated with corrective actions in unplanned 
circumstances.

potential harm to consumers and the costs to rectify the 

operational compliance and for change initiatives with 
compliance implications. In a proactive compliance function, 
management and employees increase their knowledge and 
understanding of the laws and regulations affecting their 

and address potential issues. If employees are encouraged 

and regulatory expectations. Additionally, having a culture 
that encourages staff to surface potential compliance issues 

have an employee come forward with an issue in the future 

PROACTIVE CMS RECOGNIZED BY THE CC 
RATING SYSTEM

FFIEC’s CC Rating System is that it rewards institutions 
with a proactive CMS with higher examination ratings than 
institutions with a reactive compliance culture. 

“ Strong compliance programs are proactive. They promote 

addressing compliance issues in a proactive manner. 
Accordingly, the CC Rating System provides incentives  

 
a 1 rating.5”

 
assessment factor that limits consumer harm and prevents 
the recurrence of violations of laws and regulations, as 

management oversight and the compliance program include 
 

One (1) rating terminology includes terms such as 
 

engages and prompt, among others. Two (2) rating 
terminology also speaks to the effectiveness of compliance 
program oversight and third parties, evaluation of product 

of training to change, and actions taken following the 

The Benefits of a Proactive Compliance Program
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EXAMINER OBSERVATIONS OF PROACTIVE CMS

and reactive CMS and to identify their differences.  

• 
• focus on the compliance implications of regulatory, 

• implement preventative and detective controls to 
identify 

• investigate compliance issues to fully identify root 
causes and necessary solutions.  

regulatory agencies, is also evident in proactive programs. 

FFIEC’s CC Rating System assessment factors. Examiners 
typically identify one or more CMS assessment factor 
concerns in more reactive institutions.

CONCLUSION

issues early, when resolution is less costly, disruptive, and 

compliance. Although some aspects of a proactive CMS can 
include explicit costs such as retaining external vendors, 
many actions involve relatively minor enhancements to 
existing processes to support a proactive approach and 
reduce costs in the long run. With the FFIEC’s 2016 
rating system explicitly considering the extent to which 
an institution is proactive, it is worth evaluating if your 

Board and Management Oversight

Assessment factors  
to be considered

1
Management proactively  

 

2

3

4
 

5
 

Table 1: FFIEC Consumer Compliance Rating Scale for 

Board and Management Oversight Factors
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CMS Assessment Factors Examiner Observations of Proactive CMS

Board and Management 
Oversight

1. 
risk, including in performance expectations

2. 

3. 
institution.

4. exist locally.

5. adopting sound 
practices.

6. 
require sign off on changes prior to implementation.

Resolving issues promptly and consider redisclosure or restitution to address consumer 
harm if appropriate

8. remediation 

• Oversight and 
Commitment

• Change Management

• Comprehension, 

Management of Risk

• Corrective Action and  

Compliance Program

• Policies and Procedures

• Training

• 
Audit

• Consumer Complaint 
Response

Endnotes

1 See .
2 See FFIEC Press Release, Uniform Interagency Consumer Compliance Rating System
3 See . 
4 See “ ,” Consumer Compliance Outlook, First Issue 2018.
5 See 2016 Uniform Interagency Consumer Compliance Rating System, p. 23.

Consumer Compliance Outloo consumercomplianceoutlook.org.

Table 2: Examiner Observations of Proactive CMS
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Federal Reserve Board Issues Advanced Notice of 

Proposed Rulemaking to Modernize the Community 

Reinvestment Act

compliance alert Highlighting Recent Regulatory Changes

address inequities in credit access.

pieces of legislation passed in the wake of the civil rights 
movement intended to address inequities in the credit markets. 

the agencies with a crucial mechanism for addressing persistent 

and communities. The statute and its implementing regulations 

a long period for comment, the Federal Reserve is hoping to 

“The CRA is a seminal piece of legislation that remains as 
important as ever as the nation confronts challenges associated 

for LMI and minority individuals and communities.”

• Strengthen CRA’s core purpose of meeting the wide 

•

provisions for activities in Indian Country and 
underserved areas, and for investments in Minority 
Depository Institutions and Community Development 

to performance evaluations that are tailored to 

• Tailor performance tests and assessments to account for 

• Create a consistent regulatory approach.

The ANPR, a fact sheet, and other supporting documents are 
. 

memo
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News From Washington: Regulatory Updates*

The Consumer Finance Protection Bureau (Bureau) issues 
a rulemaking proposal to implement a provision in the 
Economic Growth, Regulatory Relief, and Consumer 
Protection Act (EGRRCPA) that created a new exemption 
from the escrow requirement for higher-priced mortgage 
loans (HPMLs). 
of proposed rulemaking in the  to implement 

(2)), which creates an additional exemption for community 

proposed exemption applies to insured depository institutions 

• 

• 
fewer loans (including portfolio and nonportfolio loans) 

• 

The proposed exemption is in addition to the existing  

 

21, 2020. 

The Bureau issues an interpretive rule providing guidance 
on how it determines which counties and areas are 
underserved. 
interpretive rule in the , effective immediately, 
providing updated guidance to creditors and other stakeholders 
involved in the mortgage origination process to clarify how 

determining which counties and areas are “underserved” in a 

and underserved counties and areas, which is relevant to the 

creditors use the list to identify whether they qualify for the 

data from the previous year, it is a county in which no more 

counties and areas.  

The Bureau publishes its Spring 2020 Agenda outlining 
its regulatory focus for the period between May 1, 2020, 
and April 30, 2021. 
its Spring 2020 Agenda listing regulatory matters on which it 

 
The agenda is part of the Spring 2020 Unified Agenda of 
Federal Regulatory and Deregulatory Actions, the planning 

 

• a final rule
provide tailored exceptions that permit certain insured 
institutions to disclose estimates instead of exact 
amounts to consumers in certain circumstances and 
also increases the threshold from 100 to 500 remittance 
transfers annually under which a person is not covered 

• two proposed rules concerning amendments to the 
 

one of which would amend the general definition of a QM 

requirement with a pricing threshold to help determine 

the expiration date for a temporary QM category that 

having this temporary provision expire until any proposed 

• 
comments on a supplemental proposed rule related to 

The agenda also outlines regulatory activities planned for the 

• proposing a rule to implement Section 108 of the 
 

• outline of 
proposals

Protection Act, which amended the Equal Credit 

Outlook at consumercomplianceoutlook.org.
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•

•

•
of QM that would create an alternative pathway to 

a period.  

The Bureau proposes to amend Regulation Z to address 
the phaseout of the London Interbank Offered Rate 
(LIBOR) as a benchmark for variable-rate instruments. 

the F

meet certain standards. The proposed rule also changes 

addresses how credit card rate reevaluation requirements 
apply. The comment period closed on August 4, 2020. 

and regulatory questions arising under the existing rule. 

The Bureau issues an interim final rule amending 
Regulation X to temporarily permit mortgage servicers 
to offer certain loss mitigation options based on the 
evaluation of an incomplete loss mitigation application. 

in the amending Regulation X. Currently, 

exception to allow servicers to offer certain loss mitigation 
options without a complete loss mitigation application to 

•

mortgaged property is sold, the term of the mortgage 

•
does not accrue, the servicer does not charge any fee 
in connection with the loss mitigation option, and the 
servicer waives all existing late charges, penalties, 

option, and  

•
ends any preexisting delinquency on the mortgage loan. 

The interim final rule also provides that, if an option 
is accepted, the servicer is not required to continue the 

on August 14, 2020.

The Bureau issues a compliance aid to address questions 
arising under the Equal Credit Opportunity Act 
(ECOA) for creditors participating in the Small Business 
Administration’s Paycheck Protection Program (PPP). On 

of FAQs to clarify ECOA questions for lenders processing 
PPP loan applications. The PPP provides incentives for small 

of the relief package Congress created in the Coronavirus 
Aid, Relief, and Economic Security (CARES) Act to address 
the unprecedented economic disruption resulting from the 

their application.

The full FAQs, which address some of the novel questions, are 
.

accepting new loan applications for the PPP.  
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On the Docket: Recent Federal Court Opinions*

CONSUMER FINANCIAL PROTECTION BUREAU

The Supreme Court holds that the leadership structure of the Consumer Financial Protection Bureau violates the 
Constitution’s separation of powers. Seila Law LLC v. Consumer Financial Protection Bureau, 140 S. Ct. 2183 (2020). 

 

arising from Article II of the United States Constitution.” 85  41330 (July 10, 2020).

FAIR CREDIT REPORTING ACT (FCRA)

the plaintiff’s consumer report for employment purposes. Luna v. Hansen & Adkins Auto Transport, Inc., 

the end of the application alongside unrelated notices and waivers. 

 
 

Outlook at consumercomplianceoutlook.org.



REGULATION B — EQUAL CREDIT OPPORTUNITY ACT (ECOA)

The Eleventh Circuit holds that a guarantor lacks standing to sue for an alleged ECOA violation because a guarantor does 

guarantor. , 136 S. Ct. 
Moran Foods, Inc. v. Mid-Atl. Mkt. Dev. Co.

(same), with 

Chevron U.S.A., Inc. 
v. Natural Resources Defense Council, Inc.

listed previously. As a result, this issue continues to present some uncertainty.

REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA)

The Fourth Circuit rejects lawsuit against real estate team for alleged kickback scheme in violation of RESPA §8(b) because 
. 

244 (4th Cir. 2020). The plaintiffs purchased their home in 2008, and their real estate agent said Lakeview Title Company would 

from evidence that it increased settlement costs.” Invoking Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016), the court noted that a mere 

had no interest in seeking alternative settlement service providers or title agencies (they “set forth no evidence that impartial and fair 

Maryland state law in the circumstances of this case.

CONSUMERCOMPLIANCEOUTLOOK.ORG Consumer Compliance Outlook      17
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Effective Date 

or Proposal 

Date†

Implementing 

Regulation
Regulatory Change

Reg. C
 

 

12 C.F.R. Part 1041
Final rule delaying the compliance date for mandatory  
underwriting provisions of the payday lending rule 
 
  

Advanced notice of proposed rulemaking seeking comment  
 

implementing regulation for the Community Reinvestment Act 

Proposed rule to create the new Qualified Mortgage category for 
Seasoned Loans

Consumer Protection Act to create new exemption from escrow 
requirements for higher priced mortgage loans

Proposed rule to extend the sunset date for the temporary  
 

Reg. E
Final rule that permits insured institutions to estimate the  
exchange rate for a remittance transfer and increases exemption  
threshold from 100 to 500 remittance transfers per year 

Proposed revisions to interagency questions and answers  
regarding flood insurance  

Reg. X  
mitigation application 

Regulatory Calendar
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Effective Date 

or Proposal 

Date†

Implementing 

Regulation
Regulatory Change

Reg. C
from 25 to 100

 
(most provisions)

Reg. CC

Interpretive rule to update the definition of “underserved area” that 
 

 
   

Interpretive rule regarding the application of certain  
 

 

Reg. D
withdrawals from savings deposits

Reg. E Interpretive rule that government pandemic relief payments are not 
      

Reg. F
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