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INTRODUCTION AND BACKGROUND

1 Overview of 101 Patent, Grounds
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‘101 Patent 

1. A distribution system, including a transmission device and a reception device configured to be 
capable of communicating with each other,
 the transmission device being equipped with a content transmitting unit for transmitting 
content data, which is one content coded with any one code rate of a plurality of code rates 
different from each other, to the reception device, and
 the reception device being equipped with a content reproducing unit for, while receiving 
the content data transmitted by the transmission device, storing received data of the content 
data into a storage device and also reproducing the content based on the stored data,
 the distribution system, comprising a code rate determining unit for determining the code 
rate based on a remaining time before reproduction start time set as time at which the reception 
device starts reproduction of the content from a present moment and based on an available 
reproduction time, which is a time available for reproducing the content based on the content 
data stored in the storage device of the reception device, wherein:
 the content transmitting unit is configured to change the code rate of the content data to 
be transmitted to the reception device to the determined code rate; and
 the content reproducing unit is configured to start reproduction of the content at the set 
reproduction start time.

EX1001 ('101 Patent); Claim 1
4
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Inventors
Takeo Onishi

Title
“Distribution system”

Specification
The ’101 Patent provides a distribution system 

that determines the code rate using a 

remaining time before reproduction start time, 

which is set as a time at which the reception 

device starts reproduction of the content from 

a present moment, and an available 

reproduction time, which is a time available for 

reproduction of the content based on the 

stored data.

Bibliographic Information

‘101 Patent

EX1001 (‘101 Patent), 2:39-46; ‘101 Patent Figure 2 5
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Paper 1 (Petition) at 6 6

Grounds

ID not persuaded by Petition 

that motivation to combine

Not Addressed in Reply

Dependent claims only; fails 

for same reasons as Ground 1
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CLAIM CONSTRUCTION

2
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“DETERMINING THE CODE RATE BASED ON…” MEANS THAT THE 

“AVAILABLE TIME” AND “REMAINING TIME” MUST BE USED AS AN INPUT 

2.1
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Paper 28 (Sur-Reply) at 1-2, 3-5 9

The claim language requires that both time variables – “available time” and 

“remaining time” must be used as an input (directly or indirectly) 

EX1001 (101 Patent), Cl. 1

Masimo Corp. v. Sotera Wireless, Inc., No. 2022-1415, 2023 WL 6307959 (Fed. Cir. Sept. 28, 2023)

The Federal Circuit affirmed the Board’s understanding of “based on,” in the context of those claims, 

meant that the alarm condition must first be present for the alarm to be “based on” the condition. See 

also id., *3 n.1 (“[t]he Board cited to a dictionary definition of ‘base on’ … noting it defines ‘the verb ‘base 

on’ to mean ‘to use particular … facts to make a decision [or] do a calculation.’”).
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Paper 28 (SR) at 1-2 10

The specification confirms that both time variables — “available 

time” and “remaining time” — must be used as an input 

EX1001, 10:65-11:3

For example, after the detailed discussion of 

equation (5), the ’101 Patent states, “[t]hat is to 

say, the content transmitting part 45 changes 

the code rate of the content data to be 

transmitted to the terminal device having 

transmitted the available reproduction time 

information, to the code rate determined based 

on the available reproduction time information.” 

Id., 10:65-11:3.

EX2012, §V.A.1

D R . J E R E M Y  C O O P E R S T O C K  

“remaining time”

“available time”
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Paper 21 (POR) at 12-17; Paper 28 (Sur-Reply) at 1-2, 3-5 11

The claim language requires that “available time” is based on “content data 

stored in the storage device”

EX1001 (101 Patent), Cl. 1

56. The Institution Decision states that “we find no 

requirement to examine buffer duration recited by claim 1, 

only to determine the code rate based on available 

reproduction time.” ID, 41. In my opinion, this conclusion is 

based on an incomplete reading of the claims. For example, 

Claim 1 recites determining the code rate based on inter alia 

the “available reproduction time,” which the claims expressly 

state is “a time available for reproducing the content based 

on the content data stored in the storage device of the 

reception device.” EX1001, Claim 1. Accordingly, a POSITA 

would understand the “available reproduction time” to be 

an amount of time, corresponding to the time it would take 

for the stored content to be played up until the moment 

that playback ends.

D R . J E R E M Y  C O O P E R S T O C K  

EX2012 (Cooperstock Decl.) at ¶56
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Paper 21 (POR) at 12-17; Paper 28 (Sur-Reply) at 1-2, 3-5 12

The specification confirms that “available time” must be used as an input

EX1001 (101 Patent), at 9:60-65; at 10:13-18 EX2012 (Cooperstock Decl.) at ¶57

D R . J E R E M Y  C O O P E R S T O C K  

57. “Moreover, in my opinion, a POSITA would understand that if an 

available reproduction time is not examined, acquired, or determined, then 

no determination could be made based on the available time. That is, a 

POSITA reading the ’101 Patent and Claim 1 would understand 

determining the code rate for subsequent content data to be transmitted 

requires using a value of the available time as an input to the 

determination of the code rate, which necessitates that the available 

reproduction time must first exist in a tangible form usable by the system 

(e.g., via determining, acquiring, examining, etc.). EX1001, 9:60-10:18; 

10:65-11:3; Claim 1. Particularly, Claim 1 requires the available time to be 

“based on content data stored in the storage device of the reception 

device,” which a POSITA would understand to mean that the system looks 

to (i.e., examines) the content data that is stored at (or near) the time of 

determining the code rate to obtain, determine, and/or acquire the 

available time. EX1001, 9:60-10:18; 10:65-11:3; Claim 1.”
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Paper 21 (POR) at 12-17; Paper 28 (Sur-Reply) at 1-2, 3-5 13

Claims 2 & 3 confirm that “available reproduction time” represents an actual value (in time) 

and that this value is used as an input to determine code rate

EX1001 (101 Patent), Cl. 2; EX1001 (101 Patent), Cl. 3
EX2012 (Cooperstock Decl.) at ¶58

58. In my opinion, Claim 3 further confirms that the “available 

reproduction time” is a value of time. Claim 3 states, in part, 

“multiplying the acquired communication speed and the remaining 

time by a value of a result of subtracting the available reproduction 

time from the target available reproduction time,” as further 

described in Equations 4 and 5, which demonstrates that the 

available reproduction time is a value representative of the actual 

time available for reproduction and is used as an input into the 

determination of the code rate. EX1001, Claim 3, 10:24-59. As 

another example, Claim 2 describes the comparison of the 

“available reproduction time” by describing that the system 

“determine[s] a value becoming smaller as the available 

reproduction time becomes shorter than a target available 

reproduction time … asnthe code rate.” EX1001, Claim 2. A POSITA 

reading this would understand that the “available reproduction 

time” is an actual value of time available for reproduction that may 

“become shorter” than its “target” time.

D R . J E R E M Y  C O O P E R S T O C K  
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Paper 32 (Pet. SSR) at 1; Paper 28 (SR) at 4 14

Petitioner’s Sur-Sur-Reply

NEC never admitted that construction of “based on” is dispositive.!

! Under any construction, Chou still fails to disclose limitation 1(d)
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OVERVIEW OF THE PRIOR ART

3
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EX1004 (Chou); Paper 21 (POR) at 6-11 16

Chou (U.S. Pat. Pub. No. 2006/0143678 A1) Chou describes using a theory 

of optimal linear quadratic 

control in choosing the bit rate 

of transmitted data between a 

server and a client. 
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Paper 21 (POR) at 6-11; EX1004, ¶60; EX1004 (Chou), Figs. 2 and 3 17

Chou discloses that the “leaky bucket model” can be visualized by imagining a scenario 

where the encoder and the decoder run in real time over a network

Schedule A is the schedule at which captured frames are 

encoded and placed into the encoder buffer 206 with each “step” 

representing frame having the number of bits that correspond to 

that frame

Schedules B and C are the “schedules at which bits respectively 

enter and leave the communication channel,” which is to say 

Schedule B represents when each bit leaves the encoder buffer 

206 and Schedule C represents when each bit is received by the 

decoder buffer

Schedule D is the “schedule at which frames are removed from 

decoder buffer” and decoded for presentation. 



Demonstrative Exhibit - Not Evidence.

Paper 21 (POR) at 6-11 18

Because Chou utilizes both an encoder buffer and a decoder buffer, Schedules B and C are 

disclosed to be the “buffer tube” that is said to bound both buffer schedules

EX1004 (Chou), Fig. 4
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Paper 21 (POR) at 6-11 19

Chou then extrapolates this model by dividing the y-axis, which was “bits” by “ra” 

which is the rate “that bits arrive at the client,” to derive Figure 5

the time “td(n)” at which frame “n” is 

scheduled to be played

an idealized schedule of time “tT(n)” at 

which frame “n” would ideally arrive

The idealized schedule of time “tT(n)” is 

different from the actual time “ta(n)” of 

arrival of frame “n.”

EX1004 (Chou), Fig. 5
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Paper 21 (POR) at 6-11 20

Chou discloses that controlling the “buffer tube upper bound” is done via use of equation 

(18) to approximate “tb(n)” to “tT(n)” by solving for “the coding bit rate rc(n).”

EX1004 (Chou), ¶19

EX1004 (Chou), Eq. 18

Chou discloses determining the bit rate based on an estimation 

between an “upper bound” that is defined by the constraints of 

the encoder buffer and an idealized “target schedule.” 
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EX1016; Paper 21 (POR) at 11 21

Wang (U.S. Pat. No. 5,867, 230) [EX1016]

EX1016

Wang is directed to 

embodiments deploying 

real-time transport 

protocol (RTP).
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EX1014; Paper 21 (POR) at 11 22

Nobuyoshi

EX1014

Nobuyoshi discloses “a system that 

allows a plurality of reception devices 

to synchronously reproduce content 

even if time to start

reproduction of the content varies 

depending on the reception device. In 

this

distribution system, while a first 

reception device is reproducing 

content, a second

reception device estimates a time 

required to start reproduction of the 

content and

determines reproduction start time 

based on the estimated time. Then, 

the second reception device transmits 

the determined reproduction start 

time to the transmission

device.”
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GROUND 1: CHOU DOES NOT DISCLOSE 

LIMITATION 1[D]4
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CHOU DOES NOT DISCLOSE “DETERMINING THE CODE RATE 

BASED ON … AN AVAILABLE REPRODUCTION TIME.”4.1
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PETITIONER’S ORIGINAL THEORY FAILS ON THE 

MERITSA
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BAKER BOTTS 26

The Petition’s theory for “available time” fails

1. Petition maps the “gap” between “arrival time” (ta) and “playback deadline” (td), also referred 

to as “client buffer duration,” to the “available time” in the claims [Paper 2 (Pet.) at 38-40]

2. Chou never calculates or otherwise determines a value for this “client buffer duration” [Paper 

21 (POR) at 18-19, 25-28; Paper 28 (SR) at 6-11]

– Chou cannot determine a code rate based on the “gap” because it is never calculated or otherwise 

determined

3. Even if Chou did calculate a value for the gap, it is not used to determine the code rate [Paper 

21 (POR) at 18-19, 32-33; Paper 28 (SR) at 6-11]

– Chou teaches away from using the gap to determine the code rate. [Paper 21 (POR) at 35-41; Paper 28 (SR) at 10-

11]

4. Even if Chou did calculate a value for the gap, it does not satisfy the “available time” 

limitation of the claims [Paper 21 (POR) at 18-19, 28-32; Paper 28 (SR) at 6-11]

Overview of argument

Paper 21 (POR) at 17-19, 25-35; Paper 28 (SR) at 6-11, 19-20
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1. The Petition maps “available time” to the gap between playback deadline and frame arrival time (td(n) – ta(n)), also 

referred to as “client buffer duration”

Paper 21 (POR) at 17-19, 25-35; Paper 28 (SR) at 6-11, 19-20 27

The Petition’s theory for “available time” fails

Paper 2 (Petition) at 38-40 EX1004 (Chou), Fig. 5
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• Chou discloses estimating the “upper bound,” not 

the “arrival time”

• Chou discloses that controlling the actual arrival 

time would result in poor quality overall

2. Chou never calculates or otherwise determines a value for this “client buffer duration” (td – ta)

The Petition’s theory for “available time” fails

EX1004 (Chou), ¶70

EX2012 (Cooperstock), ¶ 91-92

D R . J E R E M Y  C O O P E R S T O C K  

Paper 21 (POR) at 27-28 28
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2. Chou never calculates or otherwise determines a value for this “client buffer duration” (td – ta)

Paper 21 (POR) at 18-19, 25-28; Paper 28 (SR) at 6-11 29

The Petition’s theory for “available time” fails

Q. Staying on the gap between the playback 

deadline and the arrival time of a frame, my 

question is: Does Chou anywhere, either at 

the client or the server, disclose calculating a 

value for that gap? 

…

A. What Chou describes is – I stated already 

that no one can calculate that because it 

is a point in a future -- in the future, and 

this is no different than rolling the dice 

in Las Vegas. You don't know, nobody 

knows, nobody can know on a variable 

rate channel when the arrival, if any will 

occur, so you can't calculate something 

that you don't have the data to calculate 

with. You don't know that until -- you 

don't know that until the frame arrives.

EX2015 (Reader), 94:17-95:8

Q. I think this is a fairly simple question. Does Chou 

disclose calculating the difference between the 

playback deadline and the arrival time, and if so, 

where?

…

A. The difference td of (n) minus ta of (n) does not 

appear in the equations on page 9 in paragraph 

68.

EX2015 (Reader), 99:4-12
D R . C L I F F O R D  

R E A D E R

P e t i t i o n e r ’ s

O w n  E x p e r t
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2. Chou never calculates or otherwise determines a value for this “client buffer duration” (td – ta)

Paper 28 (SR) at 8-11; see also EX1041, 167:3-168:12 30

The Petition’s theory for “available time” fails

EX1004 (Chou), ¶19

… but Chou, ¶[0019] expressly states that Chou does 

not control the actual client buffer fullness:

… and Chou, ¶[0025] explains that instead, the 

client employs encoder buffer parameters to 

determine coding bit rate.

Petitioner’s Reply relies solely on the 

second sentence of Chou, ¶[0019] for 

the proposition that Chou uses “client 

buffer duration” to calculate code rate 
[See Reply at 7-9]

EX1004 (Chou), ¶25
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2. Chou never calculates or otherwise determines a value for this “client 

buffer duration” (td – ta)

Paper 28 (SR) at 8 31

The Petition’s theory for “available time” fails
Petitioner’s reliance on Chou 

¶19 for the conclusion that the 

“gap between the frame’s 

arrival time and its playback 

deadline” is used as an input to 

determine the code rate for 

future content data to be 

transmitted, fails. 
Paper 25 (Reply), §III.A.1. 

EX1041 (Cooperstock Dep. Tr.), 167:3-168:12. 

Q. In paragraph 19, do you see the statement, "In general, this coding bit rate control involves dynamically adjusting 
the coding bit rate of the streaming media data to control the client buffer duration"?

A. The second sentence of the paragraph.
Q. Yes. And now at the bottom of the paragraph, do you see the sentence that starts, "It is noted that in the
 present system and process, it is not the actual fullness of the client buffer that is controlled, but an upper bound 

on the time of arrival of bits into the client buffer, to a target level"?
A. Yes, I see that.
Q. How do you reconcile those two statements?
A. So I understand now, having looked at the end of the paragraph, that indeed consistent with the positions I 

expressed in my Declaration, the purpose or the approach that Chou takes for controlling a bit rate of 
streaming media is not by dynamically adjusting the coding bit rate to control client buffer duration as is 
generally done, but rather taking the approach that is described in the penultimate sentence which is to 
say, rather than controlling the actual fullness of the client buffer, it is instead the upper bound on the time 
of arrival of bits into the client buffer, as I noted several times during the deposition.

Q. If Chou is not controlling the actual fullness of the client buffer to a target level, does it need to know the past actual 
fullness of the client buffer?

A. No, it does not. It's operating independent of the contents of the client buffer.

D R . J E R E M Y  C O O P E R S T O C K  

Q. If Chou is not controlling the actual fullness of the 

client buffer to a target level, does it need to know 

the past actual fullness of the client buffer?

A. No, it does not. It's operating independent of 

the contents of the client buffer.
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• Petitioner’s interpretation of “based on”: “For some event (A) to be “based on” some factor (B), it 

merely requires that (B) have some impact or influence on (A)—even if indirectly rather than directly, as 

NEC asserts.”  Paper 25 (Reply) at 4.

• Because Chou never calculates or otherwise determines a value for “client buffer duration,” it cannot 

“have [any] impact of influence” under Petitioner’s interpretation

2. Chou never calculates or otherwise determines a value for this “client buffer duration” (td – ta)

The Petition’s theory for “available time” fails – under any construction

Paper 28 (SR) at 4

Paper 28 (SR) at 4, 8-11 32
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3. Even if Chou did calculate a value for the gap, it is not used to determine the code rate

The Petition’s theory for “available time” fails

EX1004 (Chou), ¶69

Chou’s equation 18 does not use 

the “gap” between “playback 

deadline” and “arrival schedule,” 

(td-ta) either directly or 

indirectly to determine code 

rate

Paper 21 (POR) at 18-19, 32-33; Paper 28 (SR) at 6-11 33

EX1004 (Chou), Eqs. 18-19
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The “gap” cannot be used to determine code rate because it reflects client buffer duration “at the time of 

the frame arrival”

3. Even if Chou did calculate a value for the gap, it is not used to determine the code rate

The Petition’s theory for “available time” fails

EX1004 (Chou), ¶67

If the frame has arrived at client buffer, its code rate necessarily has already been determined

Paper 21 (POR) at 18-19, 32-33; Paper 28 (SR) at 6-11 34
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3a. Chou teaches away from using the gap to determine the code rate

The Petition’s theory for “available time” fails

EX1004 (Chou), ¶70

EX2012 (Cooperstock), ¶ 103

EX1004 (Chou), ¶19

D R . J E R E M Y  C O O P E R S T O C K  

Paper 21 (POR) at 35-41; Paper 28 (SR) at 10-11 35
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Petitioner’s Reply argument (see Paper 25 at 9) ignores the claim language (“based on the content data 

stored”)

3a. Chou teaches away from using the gap to determine the code rate

The Petition’s theory for “available time” fails

EX1001 (101 Patent), Cl. 1

Affecting future buffer duration does not mean code rate is determined based on 

“the content data stored in the storage device”

Paper 21 (POR) at 35-41; Paper 28 (SR) at 10-11 36

[T]he Board correctly reasoned that the cited 

statement in Chou does not mean that the buffer 

fullness is not affected by controlling the upper 

bound to the target.
Paper 25 (Reply) at 9
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Chou’s “gap” is not the “time available for reproducing content based on the content data stored” as 

required by claim 1[d]

4. Even if Chou did calculate a value for the gap, it does not satisfy the “available time” limitation of the claims

The Petition’s theory for “available time” fails

EX1004 (Chou), Fig. 5 (annotated); EX2012, ¶92 EX1004 (Chou), ¶81

Paper 21 (POR) at 18-19, 28-32; Paper 28 (SR) at 6-11 37
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Chou’s “one-frame delay”: Chou does not disclose “acquiring” the value of td(n-2)-ta(n-2) or transmitting it 

back to the server, and Petitioner does not cite to any evidence that Chou does.

4. Even if Chou did calculate a value for the gap, it does not satisfy the “available time” limitation of the claims

The Petition’s theory for “available time” fails

Xerox Corp. v. Bytemark, Inc, No. IPR2022-00624, Paper No.12 (P.T.A.B. Feb. 10, 2023) (Vidal, Dir.)

The Board was “correct in giving little weight” to the expert testimony because the 

“declaration merely offered conclusory assertions without underlying factual support and 

repeated, verbatim, [Xerox’s] conclusory arguments.”

Conclusory 
(no explanation 

as to why or how)

Paper 21 (POR) at 18-19, 28-32; Paper 28 (SR) at 19-20 38

EX1040 (Reader), ¶16

D R . C L I F F O R D  

R E A D E R

P e t i t i o n e r ’ s

E x p e r t
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4. Even if Chou did calculate a value for the gap, it does not satisfy the 

“available time” limitation of the claims

Paper 21 (POR) at 18-19, 28-32; Paper 28 (SR) at 6-11 39

The Petition’s theory for “available time” fails

EX1004 (Chou), Fig. 5 (annotated); EX2012, ¶93

Chou’s “gap” is not the “time 

available for reproducing 

content based on the content 

data stored” as required by 

claim 1[d]

EX1004 (Chou), Fig. 5 (annotated); EX2012, ¶93
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PETITIONER’S NEW THEORY THAT “G(N-1)” TEACHES A “CLIENT BUFFER 

DURATION” IS UNTIMELY AND FAILS ON THE MERITS

B
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1. Petitioner’s new theory based on g(n) is not in the petition, is untimely, and should be 

ignored. [Paper 28 (SR) at 6-7, 11-13]

2. Petitioner’s new theory based on g(n) fails on the merits. [Paper 28 (SR) at 6-7, 13-18]

– a. g(n) is an encoder side variable; it thus does not reflect a parameter of the decoder (client) 

buffer, as required by claim 1. [Paper 28 (SR) at 13-16]

– b. g(n) is a size variable; not a time variable. [Paper 28 (SR) at 16-17]

– c. Petitioner does not explain how or why Equation 18 would account for the “playback deadline” 

and “target schedule.” [Paper 28 (SR) at 17-18]

Overview of argument

Paper 28 (SR) at 6-7, 11-18 41

The Reply’s new theory for “available time” fails
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BAKER BOTTS 42

The Reply’s new theory for “available time” was untimely

Petition, at 38-40 Reply, at 14

1. Petitioner’s new theory based on g(n) is not in the petition, is untimely, and should be ignored

Paper 28 (SR) at 6-7, 11-13

Paper 2 (Petition) at 38-40

No mention of equations 18, 19, 16, gaps g(n), g(n-1) or Fig. 4
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2. Petitioner’s new theory based on g(n) fails on the merits

Paper 28 (SR) at 6-7, 13-18 43

Petitioner’s new theory regarding the gap g(n-1) 

relies on three flawed premises. 

1
First, the gaps g(n-1) and g(n) do not denote the number of bits in the decoder (client) buffer, 

but instead is a parameter of the encoder buffer and not a parameter of the decoder (client) 

buffer. 

2
Second, the Reply admits that g(n-1) is in bits and not time, which Petitioner suggests does 

not matter because “it can be readily converted.” Reply 14, 15. Yet, this conclusory statement is 

insufficient.

3
Third, Petitioner does not explain how or why a “POSITA would have understood that when the 

Equation 18 accounts for the ‘playback deadline’ and ‘target schedule’ of Figure 5, it would 

factor in the client buffer size according to this model.”
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a. G(n) is an encoder side variable; it thus does not reflect a parameter of the decoder (client) buffer, as required by claim 1

2. Petitioner’s new theory based on g(n) fails on the merits

EX1004 (Chou), ¶24

Paper 28 (SR) at 13-16 44
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a. G(n) is an encoder side variable; it thus does not reflect a parameter of the decoder (client) buffer, as 

required by claim 1

2. Petitioner’s new theory based on g(n) fails on the merits

EX1004 (Chou), ¶69

Section V-E:

EX1004 (Chou), ¶113

Paper 28 (SR) at 13-16 45
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D R . J E R E M Y  C O O P E R S T O C K  

a. G(n) is an encoder side variable; it thus does not reflect a parameter of the decoder (client) buffer, as 

required by claim 1

2. Petitioner’s new theory based on g(n) fails on the merits

EX1004 (Chou), ¶66

Paragraph 66 of Chou does provide an equation for decoder buffer fullness (Fd(n)), based on g():

…but g(n) still does not represent the decoder buffer and Fd(n) is not used to determine code rate; …and 

Equation 10 is based on assumptions inconsistent with reality

In other words, Chou is asking the reader to ignore the realities of network 

behavior for purposes of explanation that the number of bits available to be 

loaded in (i.e., the remaining capacity of) the encoder buffer (gap g(n)) in 

addition to the bits that have been added (frame size b(n)) to the leaky 

bucket can be used as a proxy for the decoder buffer fullness. See Ex. 1004, 

¶ 65. … In reality, a POSITA would understand the sum of the buffer fullness 

of the encoder and the buffer fullness of the decoder would not be equal to 

the total size of encoder (B).

EX2016 (Cooperstock), ¶14-17

Paper 28 (SR) at 13-16 46
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b. G(n) is a size variable; not a time variable

2. Petitioner’s new theory based on g(n) fails on the merits

EX1040 (Reader), ¶13

Dr. Reader admits that g() is 

measured in bits

Dr. Reader admits that coding rate 

information is needed to convert bits 

into time

But… no explanation of how or why a 

POSITA would convert bits into time

Paper 28 (SR) at 16-17 47

D R . C L I F F O R D  

R E A D E R

P e t i t i o n e r ’ s

E x p e r t
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Converting bits into time is not as trivial as Dr. Reader implies

b. G(n) is a size variable; not a time variable

2. Petitioner’s new theory based on g(n) fails on the merits

EX2016 (Cooperstock), ¶21

D R . J E R E M Y  C O O P E R S T O C K  

[T]he decoder buffer may have two or more frames that are each encoded at a different coding rate. The 

buffer duration is not simply the total amount of bits divided by a coding rate, but instead a sum of the size of 

each frame in the decoder buffer divided by its respective coding rate. …Thus, Dr. Reader fails to explain (1) 

why a POSITA would modify Chou to have the client send g(n-1) to the server; and (2) include information 

regarding the coding rate for each frame in the decoder buffer to ascertain the time available for reproducing 

content. … [I]n my opinion, even if a POSITA could modify Chou to monitor the frames in the buffer and their 

respective coding rates to determine a client buffer duration, the POSITA would not be motivated to because 

Chou never suggests that such a value is of importance.

Paper 28 (SR) at 16-17 48



Demonstrative Exhibit - Not Evidence.

c. Petitioner does not explain how or why Equation 18 would account for the “playback deadline” and “target 

schedule.”

2. Petitioner’s new theory based on g(n) fails on the merits

Paper 25 (Reply), p. 15:

EX1040 (Reader), ¶14

Accordingly, a POSITA would have understood that when the Equation 18 

accounts for the “playback deadline” and “target schedule” of Figure 5, it 

would factor in the client buffer size according to this model. Id., ¶67.

Thus, a POSITA would have understood that when the Equation 18 accounts 

for the “playback deadline” and “target schedule” of Figure 5, it would factor 

in the client buffer size according to this model. Reader-Supp-Decl., ¶14; 

Chou, [0067].

Xerox Corp. v. Bytemark, Inc, No. IPR2022-00624, Paper No.12 (P.T.A.B. Feb. 10, 2023) (Vidal, Dir.)

The Board was “correct in giving little weight” to the expert testimony because the 

“declaration merely offered conclusory assertions without underlying factual support and 

repeated, verbatim, [Xerox’s] conclusory arguments.”

Paper 28 (SR) at 17-18 49

Conclusory 
(no explanation 

as to why or how)



Demonstrative Exhibit - Not Evidence.

“TARGET BUFFER DURATION” CANNOT 
SATISFY THE “AVAILABLE TIME” LIMITATIONC



Demonstrative Exhibit - Not Evidence.

“Target buffer duration” cannot satisfy the “available time” limitation

The Petition never relied on “target buffer 

duration” for the “available time” limitation

More specifically, Chou teaches an “available 

reproduction time” because the client has a buffer and 

“[t]he size of the client buffer can be expressed as the 

number of seconds of content in the buffer, called the 

buffer duration.” EX1004, ¶0007. … Chou states “the 

gap between a frame’s arrival time and its playback 

deadline is the client buffer duration at the time of the 

frame arrival.” EX1004, ¶67, FIG. 5. Accordingly, in 

FIG. 5, the gap between the “arrival schedule” and 

“playback deadline” is the “buffer duration,” equivalent 

to the “available reproduction time.” EX1004, ¶0067

Paper 2 (Pet.) at 8; see also id. at pp. 38-40
Paper 16 (ID) at 41

The ID’s discussion of “target buffer duration” 

Paper 21 (POR) at 17-25; Paper 28 (SR) at 18-19 51



Demonstrative Exhibit - Not Evidence.

“Target buffer duration” cannot be the “available time” because it is not based on “the content data stored in 

the storage device,” as recited by claim 1, and is not used to determine the code rate

“Target buffer duration” cannot satisfy the “available time” limitation

Chou describes the “target buffer duration” depicted in Fig. 6 as “the desired client 

buffer duration.” EX1004, ¶74. A POSITA reading Chou would understand this to 

mean that the “target buffer duration” is not tied to any data that is already stored in 

the storage device of the reception device. In my opinion, a POSITA would 

understand that the “target buffer duration” specifies the desired amount of content 

data to be stored in the storage device at some future time, and not a value based on 

the content data already stored in the storage device. 
EX2012 (Cooperstock), ¶81

D R . J E R E M Y  C O O P E R S T O C K  

Paper 21 (POR) at 17-25; Paper 28 (SR) at 18-19 52



Demonstrative Exhibit - Not Evidence.

Despite Dr. Reader’s deposition testimony, Petitioner’s Reply confirms that it is not relying on “target buffer duration”

“Target buffer duration” cannot satisfy the “available time” limitation

NEC mischaracterizes both the Petition and the Board’s 

decision. In fact, the Board repeatedly acknowledged 

Petitioner’s mapping of Chou’s actual client buffer duration 

to “Available Time.” See DI, 35-36

Paper 25 (Reply) at 9EX2015 (Reader), 142:24-143:2

Q. The available production time 

in the claims, in your opinion, 

is met by the duration defined 

by t sub d minus capital T, 

correct?

A. That’s correct, yes. 

Paper 21 (POR) at 17-25; Paper 28 (SR) at 18-19 53
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CHOU DOES NOT DISCLOSE “DETERMINING THE 

CODE RATE BASED ON A REMAINING TIME.”4.2



Demonstrative Exhibit - Not Evidence.

PETITIONER’S ORIGINAL THEORY FAILS ON THE 

MERITSA



Demonstrative Exhibit - Not Evidence.

The Petition alleged that Chou’s “remaining time” was met by the “target buffer duration” of Chou.

Paper 15 (Revised Petition) at 36-37 56

Petitioner’s Original Theory Fails



Demonstrative Exhibit - Not Evidence.

In it’s Reply to NEC’s POR, Peloton no longer contended that the “target buffer duration” meets the claimed “remaining 

time” – but instead introduced a new theory

Paper 25 (Reply) at 20 57

Petitioner’s Original Theory Fails

Paper 25 (Petitioner’s Reply) at 20.



Demonstrative Exhibit - Not Evidence.

THE REPLY’S NEW THEORY FOR “REMAINING TIME” 

IS UNTIMELY AND FAILS ON THE MERITSB



Demonstrative Exhibit - Not Evidence.

The Reply’s new theory for “remaining time” is untimely

The Reply introduces a new variable, tpresent(n) and introduces new arguments concerning Eq. 18 not discussed in the 

Petition

59Paper 28 (SR) at 20-23

Petition, p.37 Reply, p.19-20 (see also id. at p. 22 concerning Eq. 18)

This gap between the time at which Chou’s system is determining 

the coding bit rate for a given frame (to meet the target arrival 

schedule) and the playback deadline for that frame, is the claimed 

“remaining time before reproduction start time set as time at which 

the reception device is to start reproduction of the content from a 

present moment.” EX1004, ¶¶0070-75. EX1006, ¶147. Thus, Chou 

teaches controlling coding rates based on the time available for 

reproducing the content based on the content data stored in the 

buffer. EX1004, ¶¶0070-75. EX1006, ¶147

As shown in annotated Figure 5 below, when Chou determines the 

code rate rc(n) for frame (n), the claimed “present moment” 

tpresent(n) for the frame (n) is arrival time ta(n-2). Reader-Supp.-Decl., 

¶21. The playback deadline td(n) for frame (n) is the claimed 

“reproduction start time.” Id.. Accordingly, when determining the 

code rate for frame (n), the “gap” between these two—i.e., playback 

deadline, td(n), and the present moment, ta(n-2) is the “remaining 

time before reproduction start time set as time at which the 

reception device”—Chou’s client—“starts reproduction of content 

from a present moment.” Id. 



Demonstrative Exhibit - Not Evidence.

The Reply’s new theory for “remaining time” is untimely

Petitioner's sur-sur-reply does not dispute that Petitioner's "remaining time" arguments in Reply are new

60Paper 28 (SR) at 20-23

Patent Owner Sur-Reply, p.20 Petitioner Sur-Sur-Reply

"Petitioner introduces a new variable tpresent,, redraws Figure 5 with its 

own annotations, and concludes that the newly drawn gap “is 

consistent with the ‘gap’ referenced in the Petition.” Reply 19-20. 

But Petitioner’s 'gap' referenced in the Petition, does not ever 

mention tpresent or provide any rationale as to how Chou is 

considering the 'remaining time' from the 'present moment.' Pet., 

37. Moreover, in its reply, Petitioner introduces new arguments that 

equation (18) of Chou supports its position, but, as shown below, 

fails to show how Equation (18) considers the 'present moment' 

relative to the 'reproduction start time.'” Reply, 22."

?



Demonstrative Exhibit - Not Evidence.

The Reply’s new theory for “remaining time” fails on the merits

Petitioner's new theory alleges that the duration of time defined by td(n) - ta(n-2) is a factor that the code rate is 
determined based on, but none of Petitioner's equations (or Chou's equations and discussion) suggest that it is

61Paper 28 (SR) at 20-23

EX1004 (Chou), Eqs. 18-19

EX1004 (Chou), Eq. 20



Demonstrative Exhibit - Not Evidence.

Peloton proves its new arguments fail through its own admission.  

62

The Reply’s new theory for “remaining time” fails on the merits

"Petitioner states that 'Equation (18)' compares the present moment tpresent(n) 'for frame (n)' to 

the upper bound tb(n) 'for frame (n).' Reply, 22. Accordingly, accepting this as true arguendo, 

Petitioner admits that Equation 18 does not compare the present moment ta(n-2) to tb(n) [(i.e., 

the alleged reproduction start time) for the same frame “n”]. 

Chou never suggests comparing ta(n-2) to the upper bound (tb(n)) two frames later) and does 

not suggest determining the code rate based on a duration of time between those two times, as 

required by the claims.

Reply at 22

Paper 28 (SR) at 20-23



Demonstrative Exhibit - Not Evidence.

GROUNDS 2 AND 3

5



Demonstrative Exhibit - Not Evidence.

Ground 2 (Chou + Wang) fails

• The ID found that there was insufficient evidence of motivation to combine wang with chou:

Institution Decision at 54

Paper 21 (POR) at 47-62; Paper 28 (SR) at 23-24; Paper 16 (ID) at 54 64

• Petitioner’s Reply does not advance any additional evidence or argument arguments regarding Ground 2. 

• Thus, the Board should find that there would be no motivation to combine the references for at least the 

same reasons it identified in the ID



Demonstrative Exhibit - Not Evidence.

Ground 3 (Chou + Nobuyoshi) fails

• Only related to dependent claims; does not cure the deficiencies in Ground 1 

Paper 21 (POR) at 62; Paper 16 (ID) at 56-57 65

Paper 21 (POR) at 62
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DR. READER’S OPINIONS ARE 

UNRELIABLE6



Demonstrative Exhibit - Not Evidence.

Paper 21 (POR) at 3-6 67

Dr. Reader admitted that he did not apply the standard of what a POSITA would have 

understood at the time of the invention, instead he considered the prior art and what he as 

an expert understands. 

A. I think that each of the grounds in my declaration discuss that the prior 

art renders obvious the various claims limitations or sublimitations of 

the claims. And I'm not quite sure how to answer your question, again, 

because I’m not an attorney, but the art in combination with my 

education and experience discloses what is being claimed. 

Q. Let me make sure I got that right. You’re saying that in your analysis, you 

considered what the prior art discloses in combination with your education 

and experience? 

…

A. In brief, that's what I said.

EX2015 (Reader), 39:17-40:13
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Demonstrative Exhibit - Not Evidence.

Paper 21 (POR) at 3-6 68

Dr. Reader’s Analysis is Unreconcilably Flawed

Ruiz v. A.B. Chance Co., 357 F.3d 1270, 1275 (Fed. Cir. 2004)

“using the invention as a roadmap to find its prior art components, would discount the value of 

combining various existing features or principles in a new way to achieve a new result—often the very 

definition of invention.”

Q. As part of your analysis here you considered the claim as a whole and 

you also considered the meaning of those claim terms and used that as a 

road map to find the limitation  in the prior art, correct?

A. Correct.

Dr. Reader admitted that he used the challenged claims as a “roadmap” 

to develop his invalidity ground, explaining that he “considered the 

claim as a whole…and used that as a roadmap to find limitations in the 

prior art.”

D R . C L I F F O R D  

R E A D E R

P e t i t i o n e r ’ s

E x p e r t



Demonstrative Exhibit - Not Evidence.

Dr. Reader came to the new conclusion that three different calculations based on variables of Chou could correspond to the “available 

reproduction time,” but was unable to say which one of them definitively corresponded to the “available reproduction time.”

Paper 21 (POR) at 3-6 69

Dr. Reader was unable to consistently explain which portion of Chou allegedly teaches the 

“available reproduction time.”

Paper 21 (POR) at 3-6

Q. Okay. Your opinion, the available 

production time in claim 1 is met by, first, tb of (n) 

minus ta of (n), correct?

A. At that instant, yes.

Q. Second, available production time in claim 

1 in your opinion is met by t sub d minus t sub b, as 

in boy, of (n), correct?

A. Yes.

Q. And in your opinion, the available 

production time in claim 1 is met by, third, t sub d 

of (n) minus t sub capital T of (n), correct?

A. Correct. 

Q. It's met by all of them?

A. Right. Because the last two are subset of the 

first. So if the first time is available at this instance, 

then of course, the other times are available, too.

EX2015 (Reader), 153:23-154:15
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Demonstrative Exhibit - Not Evidence.

Dr. Reader's testimony directly contradicts his own testimony that the “claim requires” the “available time [to] reflect what is stored in the 

buffer” [EX2015, 53:17-20]

Paper 21 (POR) at 3-6 70

Dr. Reader was unable to consistently explain which portion of Chou allegedly teaches the 

“available reproduction time.”

A. Because of what I explained. The fact is that the claim requires determining the 

code rate based on the available time, and Chou achieves that with a subset 

of the potentially available time, but he achieves it by using the target 

schedule as his method for managing the variability and the delivery rate.

EX2015 (Reader), 150:8-14

D R . C L I F F O R D  

R E A D E R

P e t i t i o n e r ’ s

E x p e r t



Demonstrative Exhibit - Not Evidence.

Peloton's counsel read Dr. Reader his declaration back to him repeatedly and through improper leading 

questions, Dr. Reader re-adopted his original positions 

Paper 21 (POR) at 3-6 71

Peloton's counsel was aware of these inconsistences 

EX2015 (Reader),187:19-202:11 (excerpts) 



Demonstrative Exhibit - Not Evidence.

PELOTON’S SUR-SUR-REPLY ARGUMENTS 

ARE UNTIMELY7



Demonstrative Exhibit - Not Evidence.

Section I of Petitioner’s sur-sur-reply is improper and should be disregarded

• The Board set limits in authorizing Petitioner’s Sur-Sur-Reply:

• Section I of Petitioner’s sur-sur-reply includes argument wholly outside the scope of the limits set by 

the Board.  

Paper 32 (SSR) at 1 73

Petitioner is authorized to file a five-page sur-sur-reply, limited to addressing Patent Owner’s contentions 

in its Sur-reply that Petitioner’s Reply presented new theories and opinions and the accompanying 

supplemental declaration.
Oct. 9, 2024 Email from Trials@USPTO.GOV



Demonstrative Exhibit - Not Evidence.

Section III of Petitioner’s sur-sur-reply is improper and should be disregarded

• The Board set limits in authorizing Petitioner’s Sur-Sur-Reply:

• Section III of Petitioner’s sur-sur-reply includes argument wholly outside the scope of the limits set by 

the Board.  

Paper 32 (SSR) at 3-5 74

Petitioner is authorized to file a five-page sur-sur-reply, limited to addressing Patent Owner’s contentions 

in its Sur-reply that Petitioner’s Reply presented new theories and opinions and the accompanying 

supplemental declaration.
Oct. 9, 2024 Email from Trials@USPTO.GOV



Demonstrative Exhibit - Not Evidence.

Peloton’s sur-sur-reply Sections I and III arguments are untimely and should be ignored

Even if considered, the arguments comprise only attorney argument unsupported 

by evidence and fail on the merits because they still do not show that g(n-1) can 

satisfy the “available time” limitation.

75
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