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3DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’332 Patent Overview; toothbrush and capsule dispenser

’332 Patent

Ex. 1001, ’332 Patent, at 2:43-61; FIG. 4.



4DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’332 Patent – “angled bristles” to retain a capsule

Ex. 1001, ’332 Patent, at 4:57-5:1; Petition Paper 1 at 4-5.

’332 Patent
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’332 Patent – oral care capsules were known

Ex. 1001, ’332 Patent, at 1:51-58.

’332 Patent
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’332 Patent – Claim 1 (disputed elements)

Ex. 1001, ’332 Patent, at 10:30-50.

’332 Patent
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’332 Patent – Claim 10 (disputed elements)

Ex. 1001, ’332 Patent, at 11:25-12:5.

’332 Patent
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CONSTRUCTION OF
“ANGLED CAPSULE

RETAINING ELEMENTS”
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Noble argues the claims require
“intentional” or “purposeful” angling of bristle “tufts.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Patent Owner’s Response, Paper 21 at 5.

Patent Owner’s Response, Paper 21 at 10.

[sic]
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Noble’s narrow construction is unsupported.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 13:2-6.

• Noble presented no claim constructions.
• Noble cites no narrowing claim language or 

disclosures.
See Patent Owner’s Response, Paper 21 at 5, 10; Pet. Reply, Paper 27 at 1.



11DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

The claims only require “capsule retaining elements” that are “angled.”

Ex. 1001, ’332 Patent, at 10:40-42, 11:35-37.

’332 Patent

(Claim 1)

(Claim 10)

Pet. Reply, Paper 27 at 2; Petition, Paper 1 at 8.
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Noble attempts to rewrite the claims as requiring “tufts” to avoid the prior art. 

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Patent Owner’s Sur-Reply, Paper 28 at 3.
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The ’332 Patent only describes “angled bristles,” not “angled tufts.”

Ex. 1001, ’332 Patent, at 4:57-5:1; see also Ex. 1001, ’332 Patent, 
at 2:59-61, 2:65-67, 3:20-22, 6:23-24, 6:26-30, 6:34-37, 7:19-23, 
7:33-42, 9:61-10:1, 10:5-8.

’332 Patent
Pet. Reply, Paper 27 at 3; See also Petition, Paper 1 at 8, 11. 
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Plain meaning of “bristles” refers to individual strands in a tuft.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 14:4-13; Pet. Reply, Paper 27 at 4.
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Nothing in the ’332 Patent specification narrows 
“angled capsule retaining elements.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s Reply, Paper 27 at 3.

• The ’332 Patent does not:
•Disclose or claim how bristles are mounted to 

the brush.
• Require “intentional” angling of bristles.
•Distinguish or disclaim tufts that include 

“naturally” spreading bristles.
• Reference “tufts” at all (angled or otherwise).
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The claims do not specify how the capsule retaining elements are “angled.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
Ex. 1019, 29:24-30:8; See Pet. Reply, Paper 27 at 4-5.
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There is no dispute that “angled capsule retaining elements” includes angled 
bristles. 

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Institution Decision, Paper 12 at 12;
Pet. Reply, Paper 27 at 1.
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If Board further construes term, 
it should adopt Petitioner’s construction.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petition, Paper 1 at 8-11; Ex. 1008, ¶¶ 96-97.

Proposed ConstructionTerm/Claims

Means-plus-function under Pre-AIA 35 U.S.C. § 112, 

sixth paragraph

“angled capsule 

retaining elements”

Function: retaining an oral care capsule in a capsule 

receiving zone

Structure: Angled bristles: Specification at Abstract, 

2:59-61, 2:65-67, 3:20-22, 4:64-5:13, 6:23-24, 6:26-30, 

6:34-37, 7:19-23, 7:33-42, 9:61-10:1, 10:5-8; 

FIGS. 1, 4, 5, 6: Element 26A 

(Claims 1, 2, 5-18)
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Legal standards for § 112, paragraph 6

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Williamson v. Citrix Online, LLC, 
792 F.3d 1339, 1348, 1350 (Fed. Cir. 2015)

“Generic terms such as ‘mechanism,’ ‘element,’ ‘device,’ and other nonce words that 
reflect nothing more than verbal constructs may be used in a claim in a manner that is 
tantamount to using the word ‘means’ because they typically do not connote sufficiently 
definite structure and therefore may invoke § 112, para. 6.”

Petition, Paper 1 at 9-11.

TriMed, Inc. v. Stryker Corp., 
514 F.3d 1256, 1259-60 (Fed. Cir. 2008)

“Sufficient structure exists when the claim language specifies the exact structure that 
performs the functions in question without need to resort to other portions of the 
specification or extrinsic evidence for an adequate understanding of the structure.”

Mas-Hamilton Group v. LaGard, Inc., 
21 F. Supp. 2d 700, 729-30 (E.D. Ky. 1997)

“There is no evidence that a ‘retaining element’ has any commonly understood meaning 
in this art.”
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Noble’s expert agrees “retaining element” is a generic term.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 16:1-10; See Pet. Reply, Paper 27 at 28-29.
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PRIOR ART TOOTHBRUSHES
USED ANGLED BRISTLES TO

RETAIN DENTIFRICE
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Toothbrushes including angled bristles to retain dentifrice/capsules pre-date WWII.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petition, Paper 1 at 18-20, 29-36; Ex. 1008, ¶¶ 83-85, 127-145.

Wolcott – 1941 (Ex. 1009):

Fitz-Gibbon - 1920 (Ex. 1011):

Petition, Paper 1 at 21-22, 52-53; Ex. 1008, ¶¶ 87-88, 212-214.

Young – 1935 (Ex. 1012):

Petition, Paper 1 at 22-24, 68-70; Ex. 1008, ¶¶ 86, 266-271.
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OBVIOUSNESS GROUND 1:
WOLCOTT AND DAVIDSON
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Ground 1: Wolcott’s undisputed disclosures

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

WolcottIndependent Claims 1 and 10
[1.0] A toothbrush comprising a brush head 

that includes:

[10.0] A toothbrush comprising a brush head 

that includes:

[1.1] a front surface;

[10.1] a front surface and

[1.2] a back surface;

[10.2] a back surface that opposes the front 

surface;

[1.3] a plurality of vertical bristles extending 

upward from the front surface;

[10.3] a plurality of bristles extending 

upward from the front surface and arranged 

distal from a center of the front surface;

Petition, Paper 1 at 28, 30-31; Ex. 1008 at ¶¶ 124-131; See also
Kodama Depo, Ex. 1019, at 72:20-25 (vertical bristles).
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Ground 1: Wolcott discloses a “capsule receiving zone.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

WolcottIndependent Claims 1 and 10
[1.4] a capsule receiving zone sized to 

receive an oral care capsule,

[10.4] a capsule receiving zone

The bristles 4 are arranged distal from a center of the front surface because the
bristles 4 are “at the front and rear ends” of the brush head, with the other bristles
5 that form the dentifrice pocket/recess being “intermediate the bristles 4.”
Ex. 1009, 2:33-39.
Petition, Paper 1 at 30-31; Ex. 1008 at ¶¶ 130-131.

Wolcott discloses a “dentifrice receiving pocket” or “central pellet recess
6” that is “adapted to receive a dentifrice pellet.”
Ex. 1009, 1:26-35, 2:38-45.
Petition, Paper 1 at 18-19, 31-33; Ex. 1008, ¶¶ 64, 72-73, 84-85, 132-135.
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Ground 1: Wolcott’s “capsule receiving zone” is “arranged to receive at least a 
portion of an oral care capsule insertable past the bristles.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

WolcottIndependent Claims 1 and 10
[1.5] the capsule receiving zone 

including a recess defined in the front 

surface and arranged to receive at least 

a portion of an oral care capsule 

inserted past the vertical bristles; and

[10.5] including a recess defined in the 

front surface and arranged to receive 

at least a portion of an oral care 

capsule insertable past the bristles into 

the recess; and

The pellet “may be formed of any of various different dentifrices in powdered
form, or even of hardened or enclosed tooth paste.”
Ex. 1009, 3:18-27.
Petition, Paper 1 at 32; Ex. 1008, ¶¶ 132-135.

“As the pellet moves downward into the recess, the surfaces 12 on the pellet
spring apart the bristles surrounding the recess, and these bristles then spring
back in such manner as to securely position the pellet at the bottom of the
recess.”
Ex. 1009 at 3:61- 67.
Petition, Paper 1 at 19-20; Ex. 1008, ¶¶ 64, 72-73, 84-85.
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Ground 1: Wolcott discloses “angled capsule retaining elements.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

WolcottIndependent Claims 1 and 10
[1.6] at least one pair of angled capsule retaining elements that are elevated above the recess and 

configured to retain an oral care capsule in the capsule receiving zone,

[10.6] at least three angled capsule retaining elements that are elevated above the recess, are 

configured to retain an oral care capsule in the capsule receiving zone, and are canted away from 

vertical in a direction toward a center of the capsule receiving zone,

• “…bristles extend clear around the pellet recess 6, in such a manner as thereby effectually to retain a pellet in said recess.”

• “…when the pellet is inserted in that recess, it is definitely located therein, due to the location and resiliency of the bristles, which latter causes
them to swing back to reduce the size of the mouth of the recess 6 after the insertion of the pellet, and further due to the engagement of the
wider portion 12a of the pellet with the sides of the expanding bristles in the adjacent tufts…”);

• “As the pellet moves downward into the recess, the surfaces 12 on the pellet spring apart the bristles surrounding the recess, and these bristles
then spring back in such manner as to securely position the pellet at the bottom of the recess…”; and

• “…should the brush be accidentally inverted befor [sic] inserting in the mouth, the pellet will still remain in its recess, its portion 12a then engaging
the wider expanded tuft portions or moving into engagement herewith.”

Ex. 1009, 2:49-3:1, 3:44-52, 3:61-67, 4:4-9. Petition, Paper 1 at 19-20, 35-37; Ex. 1008, ¶¶ 26, 64, 72-73, 84-85, 142-147; Pet. Reply, Paper 27 at 4-6.
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Ground 1: Wolcott discloses “angled capsule retaining elements.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 29:5-11.

Pet. Reply, Paper 27 at 4-6.
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Ground 1: Wolcott discloses “angled capsule retaining elements.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 69:11-18.

Pet. Reply, Paper 27 at 4-6.
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Ground 1: Noble’s expert agrees Wolcott’s angled bristles retain the pellet.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 36:3-7.

Pet. Reply, Paper 27 at 4-5.
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Ground 1: Board found Wolcott’s bristles “angled.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Institution Decision, Paper 12 at 27-28;
Pet. Reply, Paper 27 at 4.



32

Ground 1: Wolcott has angled bristles that are 
“diametrically opposed” and “at least 108 degrees apart.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

WolcottIndependent Claims 1 and 10
[1.7] wherein each pair of the at least one pair angled capsule retaining elements 

includes a first and a second angled capsule retaining element arranged along 

diametrically opposing sides of an oral care capsule when present in the capsule 

receiving zone; and

[10.7] wherein each angled capsule retaining element of the at least three angled 

capsule retaining elements is arranged proximate to a perimeter of the capsule 

receiving zone at a position at least 108 degrees apart from at least one other 

angled capsule retaining element of the at least three angled capsule retaining 

elements relative to a center of the capsule receiving zone; and

• Wolcott’s “dentifrice receiving pocket” has angled bristles that “extend clear around the pellet recess 6.” Ex.
1009, 2:49-3:1; Petition, Paper 1 at 35; Ex. 1008, ¶¶ 141-42.

• “tufts of bristles 5 are circularly arranged around the pocket/pellet, and thus the angled bristles form
diametrically opposite pairs.” Petition, Paper 1 at 39; Ex. 1008, ¶¶ 26, 148-59.

• “Wolcott also includes at least three angled bristles . . . and each are at a position at least 108° apart from at
least one other one of the at least three angled capsule retaining elements relative to a center of the
recess.” Petition, Paper 1 at 39-40; Ex. 1008, ¶¶ 26, 151-52.
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Ground 1: Wolcott’s angled bristles contact the oral care capsule.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

WolcottIndependent Claims 1 and 10
[1.8] wherein at least a portion of each angled capsule retaining element 

of the at least one pair of capsule retaining elements is arranged to 

contact the oral care capsule.

[10.8] wherein at least a portion of each angled capsule retaining element 

of the at least three angled capsule retaining elements is arranged to 

contact the oral care capsule.

“the sides of the expanding bristles” have “engagement of ... the pellet” and
“securely position the pellet at the bottom of the recess.”
Ex. 1009, 3:44-54, 3:61-67.
Petition, Paper 1 at 40-41; Ex. 1008, ¶¶ 155-157.
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Ground 1: Davidson discloses “a recess defined in the front surface” of a brush head

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

DavidsonIndependent Claims 1 and 10
[1.5] the capsule receiving zone 

including a recess defined in the front 

surface and arranged to receive at least 

a portion of an oral care capsule 

inserted past the vertical bristles; and

[10.5] including a recess defined in the 

front surface and arranged to receive 

at least a portion of an oral care 

capsule insertable past the bristles into 

the recess; and

• “a centrally located receiving area within the bristles” having a “well 12” “formed in the bottom
of the head portion 11”; and

• “[b]y the well 12 being closed at all points except its top, it will have a tendency to hold the
dentifrice, regardless of the type of the dentifrice, by suction.”

Ex. 1010, 1:1-10, 1:51-55, 3:20-24; Petition, Paper 1 at 20-21, 32-35; Ex. 1008 at ¶¶ 74-75, 136-140.



Timothy P. Fletcher

35

Ground 1: Motivation to modify Wolcott to include Davidson’s well/recess.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1008, ¶¶ 121-122; See Petition, Paper 1 at 26-28.
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Ground 1: Noble’s expert agrees that “well” and “recess” are the same.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 38:19-22; Pet. Reply, Paper 27 at 7.
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Ground 1: Noble’s expert: a POSA could adapt Davidson’s well to “any shape.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 40:2-13; Pet. Reply, Paper 27 at 7.
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Ground 1: Wells that hold spherical objects are commonplace.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 40:14-41:17;
Pet. Reply, Paper 27 at 7.

. . .
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OBVIOUSNESS GROUND 2:
WOLCOTT, DAVIDSON, & FITZ-GIBBON
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Ground 2: Wolcott, Davidson, Fitz-Gibbon combination includes “angled capsule 
retaining elements.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

ReferencesIndependent Claims 1 and 10
[1.6] at least one pair of angled capsule retaining elements that are elevated 

above the recess and configured to retain an oral care capsule in the capsule 

receiving zone,

[10.6] at least three angled capsule retaining elements that are elevated above the 

recess, are configured to retain an oral care capsule in the capsule receiving zone, 

and are canted away from vertical in a direction toward a center of the capsule 

receiving zone,

Wolcott – 1941 (Ex. 1009):

Fitz-Gibbon - 1920 (Ex. 1011):

“[B]rush tufts or clusters 12” and “13” are “so disposed on the brush head as to provide a dentifrice holding 
chamber or pocket.” 

Ex. 1011, 1:58-67, 1:79-87; Petition, Paper 1 at 21-22; Ex. 1008, ¶¶ 76-77, 87-88.
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Ground 2: Angling bristle tufts over a dentifrice pocket was also known.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Fitz-Gibbon’s toothbrush had:

“a relatively large opening formed in the brush 
back or head and bristles associated therewith to 
provide a pocket for holding the dentifrice or 
sterilizing medium employed” (Ex. 1011, 1:18-23); 
and

angled “brush tufts or clusters 12” and “13” on 
opposing sides of the brush head and “so 
disposed on the brush head as to provide a 
dentifrice holding chamber or pocket” (Ex. 1011, 
1:58-67, 1:79-87).

Petition, Paper 1 at 21-22; Ex. 1008, ¶¶ 76-77, 87-88.
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Ground 2: Motivation to modify the toothbrush of the Wolcott-Davidson 
combination based on Fitz-Gibbon to include angled bristle tufts.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1008, ¶ 204;
Petition, Paper 1 at 49-51.
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Ground 2: Motivation to modify the toothbrush of the Wolcott-Davidson 
combination based on Fitz-Gibbon to include angled bristle tufts.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1008, ¶¶ 205-207;
Petition, Paper 1 at 49-51.
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Ground 2: Noble’s expert: benefit of angled retention “known.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 53:1-16;
Pet. Reply, Paper 27 at 12.
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OBVIOUSNESS GROUND 3:
YOUNG AND DAVIDSON
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Ground 3: Young’s undisputed disclosures

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Young’s embodiments include “a head 11 and a handle 12,” the head having “a plurality of bristle tufts 13.” 

Ex. 1012, 1:36-40.
Petition, Paper 1 at 63; Ex. 1008 ¶¶ 252-253.

YoungIndependent Claims 1 and 10
[1.0] A toothbrush comprising a brush head that includes:

[10.0] A toothbrush comprising a brush head that includes:

[1.1] a front surface;

[10.1] a front surface and

[1.2] a back surface;

[10.2] a back surface that opposes the front surface;

[1.3] a plurality of vertical bristles extending upward from the front 

surface;

[10.3] a plurality of bristles extending upward from the front surface 

and arranged distal from a center of the front surface;
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Ground 3: Young discloses a “capsule receiving zone.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

YoungIndependent Claims 1 and 10
[1.4] a capsule receiving zone sized to receive an oral 

care capsule,

[10.4] a capsule receiving zone

• “[A] portion of the bristles are arranged to form a pocket for the
reception of a pellet of dentifrice.” Ex. 1012, 1:3-9.

• “In Figs. 10 and 11, the brush 30 is provided with bristles 31. These
bristles in the center of the brush at one end are omitted thus forming
a pocket 32 in which the pellet 16 will be retained in place by the
resiliency of the bristles.”

Ex. 1012, 1:3-9, 2:30-34.
Petition, Paper 1 at 23-24, 65-66; Ex. 1008 at ¶¶ 256-257.
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Ground 3: Young’s “capsule receiving zone” is “arranged to receive at least a portion 
of an oral care capsule insertable past the bristles.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

YoungIndependent Claims 1 and 10

[1.5] the capsule receiving zone including a recess defined in the 

front surface and arranged to receive at least a portion of an oral 

care capsule inserted past the vertical bristles; and

[10.5] including a recess defined in the front surface and arranged 

to receive at least a portion of an oral care capsule insertable past 

the bristles into the recess; and

• “Fig. 4 is a fragmentary sectional view, showing my novel dispensing container for
the pellets.”

• “[A] portion of the bristles are arranged to form a pocket for the reception of a
pellet of dentifrice.” Ex. 1012, 1:3-9.

• “In Figs. 10 and 11, the brush 30 is provided with bristles 31. These bristles in the
center of the brush at one end are omitted thus forming a pocket 32 in which the
pellet 16 will be retained in place by the resiliency of the bristles.”

• “This pellet comprises a central or core portion 17 which may be a powder or
which may be plastic in the nature of a cream and a covering 18 which may be
made of such material as starch, or any material having the desired inert or other
properties and which is soluble in water.”

Ex. 1012, 1:21-22, 1:3-9, 2:30-34, 1:50-2:4.
Petition, Paper 1 at 23-24, 65-66; Ex. 1008 
at ¶¶ 256-259.
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Ground 3: Young discloses “angled capsule retaining elements.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

YoungIndependent Claims 1 and 10
[1.6] at least one pair of angled capsule retaining elements that are elevated above the recess and 

configured to retain an oral care capsule in the capsule receiving zone,

[10.6] at least three angled capsule retaining elements that are elevated above the recess, are 

configured to retain an oral care capsule in the capsule receiving zone, and are canted away from 

vertical in a direction toward a center of the capsule receiving zone,

• “[A] portion of the bristles are arranged to form a pocket for the reception of a
pellet of dentifrice.” Ex. 1012, 1:3-9.

• “In Figs. 10 and 11, the brush 30 is provided with bristles 31. These bristles in the
center of the brush at one end are omitted thus forming a pocket 32 in which the
pellet 16 will be retained in place by the resiliency of the bristles.”

• “The bristles are resilient and thus … a pellet … is engaged and retained by the
bristles…”

Ex. 1012, 1:3-9, 2:30-34, 2:26-29.
Petition, Paper 1 at 23-24, 69; Ex. 1008 at ¶¶ 26, 266-271.
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Ground 3: Noble’s expert agrees Young’s angled bristles retain the pellet.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 58:9-24. Ex. 1019, 59:6-13.

Pet. Reply, Paper 27 at 13.
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Ground 3: Noble’s expert agrees Young’s angled bristles retain the pellet.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 61:23-62:3.

Pet. Reply, Paper 27 at 13.
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Ground 3: The Board: Young has angled bristles to retain a pellet.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Institution Decision, Paper 12 at 31-32;
Pet. Reply, Paper 27 at 13.
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Ground 3: Young has angled bristles that are 
“diametrically opposed” and “at least 108 degrees apart.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

YoungIndependent Claims 1 and 10
[1.7] wherein each pair of the at least one pair angled capsule retaining elements 

includes a first and a second angled capsule retaining element arranged along 

diametrically opposing sides of an oral care capsule when present in the capsule 

receiving zone; and

[10.7] wherein each angled capsule retaining element of the at least three angled 

capsule retaining elements is arranged proximate to a perimeter of the capsule 

receiving zone at a position at least 108 degrees apart from at least one other angled 

capsule retaining element of the at least three angled capsule retaining elements 

relative to a center of the capsule receiving zone; and

• “Young’s bristles are arranged around a circular dentifrice receiving zone. As such, 
Young includes at least one pair of diametrically opposed.”

• “Additionally, since the angled bristles are arranged around a circular pocket, 
each angled bristle is also 108° apart from at least one other angled bristle.”

Petition, Paper 1 at 71-73; Ex. 1008 at ¶¶ 272-278.
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Ground 3: Young’s angled bristles contact the oral care capsule.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

YoungIndependent Claims 1 and 10
[1.8] wherein at least a portion of each angled capsule retaining element 

of the at least one pair of capsule retaining elements is arranged to 

contact the oral care capsule.

[10.8] wherein at least a portion of each angled capsule retaining element 

of the at least three angled capsule retaining elements is arranged to 

contact the oral care capsule.

“In Figs. 10 and 11, the brush 30 is provided with bristles 31. These bristles in the center 
of the brush at one end are omitted thus forming a pocket 32 in which the pellet 16 will 
be retained in place by the resiliency of the bristles.” 

Ex. 1012, 2:30-34.
Petition, Paper 1 at 71-75; Ex. 1008 at ¶¶ 26, 272-281.
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Ground 3: Young does not “teach away” from front-loaded capsules.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petition, Paper 1 at 7, 22-24; Pet. Reply, Paper 27 at 14-15; See PO Resp., Paper 21 at 9-11, 18-19.

• In an alternate embodiment of the ’332 Patent, capsules are back-loaded through an
“aperture.” Ex. 1001, 6:8-25.

• Young, like the ’332 Patent, includes both front-loaded and back-loaded embodiments.

• Petitioner’s primary combination uses embodiment of Young that includes front-loading a
capsule.

• Combining references does not require bodily incorporation of elements.
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Ground 3: Young does not “teach away” from front-loaded capsules.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 56:7-12.

Pet. Reply, Paper 27 at 13-15.

Ex. 1019, 56:21-24, 57:2-4.
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Ground 3: Davidson discloses “a recess defined in the front surface” of a brush head

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

DavidsonIndependent Claims 1 and 10
[1.5] the capsule receiving zone 

including a recess defined in the front 

surface and arranged to receive at least 

a portion of an oral care capsule 

inserted past the vertical bristles; and

[10.5] including a recess defined in the 

front surface and arranged to receive 

at least a portion of an oral care 

capsule insertable past the bristles into 

the recess; and

• “a centrally located receiving area within the bristles” having a “well 12” “formed in the bottom
of the head portion 11”; and

• “[b]y the well 12 being closed at all points except its top, it will have a tendency to hold the
dentifrice, regardless of the type of the dentifrice, by suction.”

Ex. 1010, 1:1-10, 1:51-55, 3:20-24; Petition, Paper 1 at 20-21, 66-68; Ex. 1008 at ¶¶ 74-75, 260-265.



Timothy P. Fletcher
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Ground 3: Motivation to modify Young to include Davidson’s well/recess.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1008, ¶¶ 247-248; See Petition, Paper 1 at 58-62.
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OBVIOUSNESS GROUND 4:
YOUNG, DAVIDSON, & FITZ-GIBBON
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Ground 4: Young, Davidson, Fitz-Gibbon combination includes “angled capsule 
retaining elements.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

ReferencesIndependent Claims 1 and 10
[1.6] at least one pair of angled capsule retaining elements that are elevated 

above the recess and configured to retain an oral care capsule in the capsule 

receiving zone,

[10.6] at least three angled capsule retaining elements that are elevated above the 

recess, are configured to retain an oral care capsule in the capsule receiving zone, 

and are canted away from vertical in a direction toward a center of the capsule 

receiving zone,

Fitz-Gibbon - 1920 (Ex. 1011):

Young – 1935 (Ex. 1012):

Ex. 1008, ¶¶ 332-334; Petition at 85-87. 

“The Young-Davidson-Fitz-Gibbon combination discloses these elements of claims 1 and 10 because Young, as modified,
includes bristles angled towards the center of the receiving zone, as taught by Fitz-Gibbon. Therefore, the angled bristles
include at least a pair of angled capsule retaining elements configured to retain an oral care capsule, and at least three
angled retaining elements that are canted away from vertical in a direction toward a center of the capsule receiving zone.”
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Ground 4: Angling bristle tufts over a dentifrice pocket was also known.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Fitz-Gibbon’s toothbrush had:

“a relatively large opening formed in the brush 
back or head and bristles associated therewith to 
provide a pocket for holding the dentifrice or 
sterilizing medium employed” (Ex. 1011, 1:18-23); 
and

angled “brush tufts or clusters 12” and “13” on 
opposing sides of the brush head and “so 
disposed on the brush head as to provide a 
dentifrice holding chamber or pocket” (Ex. 1011, 
1:58-67, 1:79-87).

Petition, Paper 1 at 21-22; Ex. 1008, ¶¶ 76-77, 87-88.



Timothy P. Fletcher
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Ground 4: Motivation to modify the toothbrush of the Young-Davidson combination 
based on Fitz-Gibbon to include angled bristle tufts.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1008, ¶¶ 327;
Petition, Paper 1 at 83-85.



Timothy P. Fletcher
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Ground 4: Motivation to modify the toothbrush of the Young-Davidson combination 
based on Fitz-Gibbon to include angled bristle tufts.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1008, ¶¶ 330;
Petition, Paper 1 at 83-85.
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SECONDARY CONSIDERATIONS
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Legal standards for secondary considerations

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Dow Chem. Co. v. Halliburton Oil Well Cementing Co., 
324 U.S. 320, 339 (1945)

“But these considerations are relevant only in a close case where all other proof 
leaves the question of invention in doubt.”

ZUP, LLC v. Nash Mfg., Inc., 
896 F.3d 1365, 1373 (Fed. Cir. 2018)

“[A] patentee bears the burden of production with respect to evidence of 
secondary considerations.”

Pet. Reply, Paper 27 at 16-17.

Ohio Willow Wood Co. v. Alps S., LLC, 
735 F.3d 1333, 1344 (Fed. Cir. 2013)

“[w]here a claimed invention represents no more than the predictable use of 
prior art elements according to established functions … evidence of secondary 
indicia are frequently deemed inadequate to establish non-obviousness.”



66

Patent Owner must show “nexus.”

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Fox Factory, Inc. v. SRAM, LLC, 
944 F.3d 1366, 1373 (Fed. Cir. 2019)

“In order to accord substantial weight to secondary considerations in an 
obviousness analysis, ‘the evidence of secondary considerations must have a 
‘nexus’ to the claims, i.e., there must be ‘a legally and factually sufficient 
connection’ between the evidence and the patented invention.’”

“The patentee bears the burden of showing that a nexus exists.”
Pet. Reply, Paper 27 at 17.



67

There is no “proof” of commercial success or industry praise.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

PO’s Ex. 2005:
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There is no “proof” of commercial success or industry praise.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

• Ex. 2005 provides no proof the Colgate Wisp was 
commercially successful.

• Ex. 2005 is Colgate’s own marketing publication, not 
“industry” praise

• No “nexus” to claimed features. Ex. 2005 discusses that Wisp: 
• is a “single-use mini-toothbrush”;
• is “conveniently packaged in a portable case for on-the-go 

cleaning and breath freshening”; and 
• has “no need for water or rinsing.”

Pet. Reply, Paper 27 at 18, 24-25 (discussing PO Resp., Paper 21 at 26, 39).



Kelly R. Kodama
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Patent Owner’s expert is not qualified.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 82:1-14.Ex. 1019, 81:4-17.

Pet. Reply, Paper 27 at 18.



Kelly R. Kodama
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Patent Owner’s expert is not qualified.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 80:10-23; Pet. 
Reply, Paper 27 at 26.



Kelly R. Kodama
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Patent Owner’s expert is not qualified.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ex. 1019, 82:21-24; Pet. Reply, Paper 27 at 26.
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There is no proof of copying.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 18-21; Ex. 1020.

Colgate’s internal invention disclosure (Ex. 1020) dated
Feb. 26, 2007 is prior to:
• PO’s first patent application, filed Aug. 17, 2007

(App. No. 11/840,627);
• Filing of ’332 Patent on April 11, 2008 (published

Feb. 19, 2009); and
• Publication of PO’s toothbrush on toothpods.com

(earliest date on Internet Archive is April 21, 2009
(see Ex. 1022)).
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Patent Owner first adopted “retaining elements” in 2012.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 21-22.

Colgate released the Wisp in 2009. At all times before October 5, 
2012, Noble’s patent applications included only “angled bristles.” 
See Ex. 1003, 16-31; Ex. 1002, 347-365.

Ex. 1002 at 224, 236 (’332 AMD Dated Oct. 5, 2012):



74

Patent Owner’s website showed bristles, not prongs.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 21-22.

The toothbrush on toothpods.com had angled bristles:

Ex. 1022
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There is no proof of long-felt need or failure of others.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 22-23.

In re Kahn, 
441 F.3d 977, 990 (Fed. Cir. 2006)

“[o]ur precedent requires that the applicant submit actual evidence
of long-felt need, as opposed to argument.”

Tex. Instruments Inc. v. U.S. Int’l Trade Comm’n, 
988 F.2d 1165, 1178 (Fed. Cir. 1993) (emphasis added)

“[l]ong-felt need is analyzed as of the date of an articulated identified
problem and evidence of efforts to solve that problem.”

Iron Grip Barbell Co., Inc. v. USA Sports, Inc., 
392 F.3d 1317, 1322 (Fed. Cir. 2004)

“[a]bsent a showing of a long-felt need or the failure of others, the mere 
passage of time without the claimed invention is not evidence of 
nonobviousness.”
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There is no proof of long-felt need or failure of others.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 23-24.

• Colgate applications show no industry desire for better capsule retaining elements.

• Colgate patents prior to Sorrentino successfully retained a capsule in the brush head. 
See Ex. 2011, 5:57-64.

• Colgate’s internal invention disclosure (Ex. 1020) shows curved prongs were added to 
raise the height of the capsule “to expose more surface area of the bead … to the 
user's saliva to improve the ‘mouth-feel’ and expedite the dissolving of the bead.”

Ex. 2011, Fig. 4.
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PATENT OWNER’S NON-OBVIOUSNESS
ARGUMENTS ARE FLAWED
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Ground 1: Patent Owner misconstrues the combination of Wolcott and Davidson.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Patent Owner asserts that:

1.Davidson does not disclose retaining oral care 
capsules using angled bristles; and 

2.Davidson’s well is for paste or powder 
dentifrice and adding Davidson’s well would 

not improve pellet-retention. 
See PO Resp., Paper 21 at 9-11, 18-19.
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Ground 1: Patent Owner misconstrues the combination of Wolcott and Davidson.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 7-8.

• Ground 1 relies on Davidson for its disclosure that a well or recess in a
toothbrush head provides improved dentifrice retaining characteristics.

• As to that teaching, Davidson expressly teaches that its well works for any
type of dentifrice: “[b]y the well 12 being closed at all points except its top, it
will have a tendency to hold the dentifrice, regardless of the type of the
dentifrice, by suction.”

• The combination modifies Wolcott’s toothbrush to include Davidson’s well to
“increase the ability of Wolcott’s toothbrush to retain a pellet.”

Wolcott, not Davidson, is used to demonstrate that oral care capsules and 
angled bristles to retain a capsule were known in the art:
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Ground 1: The Board rejected Noble’s arguments.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Institution Decision, Paper 12 at 28.
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Grounds 2 and 4: Patent Owner misconstrues the asserted combinations.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

PO Resp., Paper 21 at 15-17, 19-20, 25-26.

Patent Owner asserts that:

(1) Fitz-Gibbon “teaches away” from the ’332 Patent because Fitz-
Gibbon “teaches depositing a dentifrice from the back of the brush 

head,” which is “completely opposed to the ’332 patent” and 
“ensures that nothing is inserted past the vertical bristles”; and 

(2) Any combination involving Fitz-Gibbon must include “a hole which 
encompasses most of the toothbrush head” that “would eliminate the 

channel of Davidson and … dump the powder out of the back of the 
brush.”
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Grounds 2 and 4: Patent Owner misconstrues the asserted combinations.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 10-11; Petition, Paper 1 at 49-53.

• Petitioner relies on Wolcott and Young—not Fitz-
Gibbon—for teaching a circular pocket, capsule, and
front-loading a capsule.

• Petitioner’s combination does not utilize the hole in
the back of Fitz-Gibbon’s toothbrush—it simply
adds Fitz-Gibbons tilted bristle tufts.
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Grounds 2 and 4: Patent Owner ignores well-established tenets of obviousness.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 10.

In re Urbanski, 
809 F.3d 1237, 1240-44 (Fed. Cir. 2016)

“Substantial evidence, moreover, supports the Board’s finding that Gross does 
not otherwise teach away from the claimed method. ‘A reference may be said 
to teach away when a person of ordinary skill, upon reading the reference, 
would be discouraged from following the path set out in the reference, or 
would be led in a direction divergent from the path that was taken by the 
applicant.’ In re Gurley, 27 F.3d 551, 553 (Fed.Cir.1994). Although Gross 
generally discloses a relatively longer reaction time that results in fiber capable
of forming stable dispersions, Gross does not criticize or discredit the use of a 
shorter reaction time.”
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Grounds 2 and 4: Patent Owner ignores well-established tenets of obviousness.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
Pet. Reply, Paper 27 at 11-12.

Facebook, Inc. v. Windy City Innovations, LLC, 
973 F.3d 1321, 1343 (Fed. Cir. 2020)

“[T]he fact that it would take some creativity to carry out the combination does 
not defeat a finding of obviousness.”

ClassCo, Inc. v. Apple, Inc., 
838 F.3d 1214, 1219 (Fed. Cir. 2016)

“The rationale of KSR does not support … that a person of ordinary skill can only 
perform combinations of a puzzle element A with a perfectly fitting puzzle 
element B.”

In re Mouttet, 
698 F.3d 1322, 1332 (Fed. Cir. 2012)

“It is well-established that a determination of obviousness based on teachings 
from multiple references does not require an actual, physical substitution of 
elements.”
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Grounds 2 and 4: Patent Owner ignores well-established tenets of obviousness.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply, Paper 27 at 11-12.

MCM Portfolio LLC v. Hewlett-Packard Co., 
812 F.3d 1284, 1294 (Fed. Cir. 2015) (quoting In re Keller, 642 F.2d 413, 425 
(CCPA 1981)) (emphasis added)

“The test for obviousness is not whether the features of a secondary reference 
may be bodily incorporated into the structure of the primary reference; nor is it 
that the claimed invention must be expressly suggested in any one or all of the 
references,” but, “[r]ather, the test is what the combined teachings of the 
references would have suggested to those of ordinary skill in the art.”


