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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TEXARKANA DIVISION 
 

 

PANTECH CORPORATION and PANTECH 
WIRELESS, LLC, 

Plaintiffs, 

v.  

LG ELECTRONICS INC. and LG 
ELECTRONICS U.S.A., INC., 

Defendants. 

Case No. 5:22-cv-00113-RWS 

JURY TRIAL DEMANDED 

FILED UNDER SEAL 

 

 

DECLARATION OF JAMIE B. BEABER IN SUPPORT OF PLAINTIFF’S OPPOSITION 
TO DEFENDANTS’ MOTION TO DISQUALIFY MAYER BROWN 

 
I, Jamie B. Beaber, hereby declare and state as follows: 

1. I am a Partner at Mayer Brown LLP (“Mayer Brown”), counsel for Plaintiffs 

Pantech Corporation and Pantech Wireless, LLC (collectively, “Pantech”) in the above-captioned 

lawsuit. I submit this declaration in support of Pantech’s Opposition to Defendants’ Motion to 

Disqualify Mayer Brown LLP. I have personal knowledge of the statements herein, and, if called 

to do so, I could and would testify competently as to the same. 

2. On October 1, 2015,  formally retained Mayer Brown  

to represent LGE in connection with  

 

3.  was not a typical patent infringement litigation.  

 LGE agreed to a smartphone patent 

licensing agreement. 
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 The agreement  provided that the parties would utilize 

binding arbitration to determine  

  

  

4. Thus, infringement  by LGE products was not at issue  

. It follows that how LGE’s products are designed and/or operate was also not at 

issue. Rather, the strength of  

, was the focus .  

5. Mayer Brown completed its work on behalf of LGE  

 in June 2017. Following , LGE elected to end its relationship with 

Mayer Brown and transitioned all open patent matters being handled by Mayer Brown to other law 

firms.  

6. In 2019, Mayer Brown was approached  to represent 

 LGE in connection with a lawsuit filed by Jenam Tech, LLC in the Eastern 

District of Texas asserting patent infringement based on the implementation of the  Chrome 

browser application on LGE’s Android devices. Jenam Tech, LLC v. LG Electronics Inc. et al. 

(No. 4:19-cv-00249) (E.D. Tex.). See Mot. at Ex. 24, p. 1. 

7. As noted, the Jenam matter was directed to infringement based on  

functionality. Indeed, the Engagement Letter clarifies that “  

” Id.  

8. On July 17, 2019, I provided a draft engagement letter to Chang Kim, LGE’s IP 

General Counsel, for the Jenam matter. The draft contained the following provision: 
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Mot. at Ex. 22. 

9. After receiving the draft engagement letter, Chang Kim responded that LGE would 

like to remove the foregoing excerpted paragraph. Mot. at Ex. 23. In response to LGE’s request, I 

informed Chang Kim that Mayer Brown was representing Maxell Ltd. along with another Korean 

Company. I explained that neither of these representations presented a current conflict of interest, 

but that they could potentially, in the future, be adverse to LGE. 

10. In further response to LGE’s request,  I provided alternative language for the waiver 

provision. LGE counter-proposed the following language, adding the bolded text: 

 
 
 
 
 
 

         
 
 
 
 
 
 
 

 

Id. 
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11. After an initial exchange and further discussions, Mayer Brown agreed with LGE’s 

proposed language, with the exception that . 

This agreement is reflected in the final version of the Engagement Letter executed by Chang Kim 

on behalf of LGE. Mot. at Ex. 24.  

12. Pantech Corporation breached discussions with LG Electronics, Inc. (“LGE”) 

regarding a license to Pantech’s patent portfolios in or around September 2020.  

13. In November 2020, Pantech Corporation added my colleague, James A. Fussell, III, 

another partner at Mayer Brown, into the discussions between Pantech Corporation and LGE. 

14. On April 7, 2021, Mr. Sehyun Kim of LGE sent an email to Pantech Corporation, 

copying Mr. Fussell and myself, following up on an earlier call with Pantech Corporation, stating 

the following: 

We (LGE) are concerned with Pantech’s engagement of Mayer Brown, 
and Mayer Brown being adverse to LGE in this matter.  Mayer Brown has 
represented LGE on numerous patent matters (litigation, arbitration, licensing, 
etc.) since 2014, including a matter last year.  During such representations, Mayer 
Brown obtained very sensitive and confidential LGE information and gained 
extensive knowledge about LGE’s patent, litigation, licensing, and negotiation 
strategies.  In fact, Mayer Brown represented LGE on matters relating to cellular 
SEPs, which appears to be the same technology at issue here. 

 
We believe this creates a clear legal conflict, and LGE has not waived 

such conflict.  Accordingly, LGE cannot engage in negotiations with Panech (sic) 
with knowledge that Mayer Brown is representing Panech (sic) since this is a 
significant conflict.  Please let us know how you’d like to proceed.  LGE reserves 
all rights and remedies with respect to this matter. 

 
Mot. at Ex. 26. 

15. On April 20, 2021, I responded to Sehyun Kim’s email as follows, in part: 

As an initial matter, within the last five years we have not represented LGE in any 
matters substantially related to the Pantech portfolio and therefore LGE’s waiver 
covers MB’s ability to represent Pantech in this dispute. With respect to the 
Jenam matters last year (and as you and LGE are certainly aware), (1) the matters 
were not substantially related to the Pantech portfolio (as you know that matter 
dealt with web browser/internet protocols that are not at issue with respect to the 
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Pantech portfolio); and (2) we only undertook the representation after a number of 
calls with Chang Kim concerning MB’s state of conflicts with LGE and after 
which LGE agreed to our waiver. As such, the Jenam matters cannot give rise to 
the conflict that you claim in your message. 
 
In light of the above, I would request that LGE provide the specifics under which 
it believes MB is conflicted from the Pantech representation and why LGE has 
not waived any perceived conflict based on the Jenam representation/waiver 
agreement? 
 

Id.   

16. On April 28, 2021, Sehyun Kim responded with an email stating that Mayer 

Brown’s prior representation of LGE , is 

substantially related to the subject matter in the Pantech Matter and thus gives rise to the conflict. 

Id. 

17. On that same day, I again responded to Sehyun Kim noting our disagreement that 

 is substantially related to the Pantech Portfolio and again explaining why the 

waiver executed in connection with Jenam resolves any conflict. Id. 

18. On April 30, 2022, Sehyun Kim responded that it appears the parties were at an 

impasse on the issue due to the substantial relatedness of  and Pantech matters. LGE 

further maintained that it did not waive this conflict. Id. 

19. On that same day, I again responded to Sehyun Kim to provide further explanation 

of the facts underlying negotiation and execution of the Jenam waiver, including the facts set forth 

above confirming the waiving and its scope. Id. Mr. Kim did not respond to my email leading 

Mayer Brown to believe the issue was resolved. 

20. Mayer Brown filed the instant litigation on behalf of Pantech Corporation and 

Pantech Wireless, LLC on September 2, 2022. D.I. 1. 
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21. On or around September 27, 2022, following the filing of this case, Mr. Hongsun 

Yoon, who is Director and Senior IP Counsel at LG Electronics U.S.A., Inc., contacted me in 

regards to this case. Both Mayer Brown, and myself personally, worked with Mr. Yoon on several 

LGE matters prior to LGE’s election to end its relationship with Mayer Brown in 2017.  

22. During my initial call with Mr. Yoon, he indicated that he was calling on behalf of 

both LGE defendants regarding the Pantech litigation. He then requested a one hundred and twenty 

(120) day-extension of time to file responsive pleadings in exchange for waiving service as to LG 

Electronics, Inc. Mr. Yoon further indicated that he was aware that the parties had been in 

licensing discussions for some time and that LGE would be interested in using this time to see if 

the parties could reach a resolution.  

23. I responded that the parties had been in negotiations for well over a year without an 

offer from LGE. I further explained that Pantech would not likely agree to extend the deadline by 

more than ninety (90) days as provided under Rule 4 of the Federal Rules of Civil Procedure.  

24. Mr. Yoon did not raise the alleged conflict during this initial call or anytime 

thereafter. 

   I declare under penalty of perjury under the laws of the United States of America that the 

above is true and correct and that this Declaration was executed on January 13, 2023 in 

Washington, D.C. 

 

Dated: January 13, 2023    By: _______________________  

 Jamie B. Beaber 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TEXARKANA DIVISION 
 

 

PANTECH CORPORATION and PANTECH 
WIRELESS, LLC, 

Plaintiffs, 

v.  

LG ELECTRONICS INC. and LG 
ELECTRONICS U.S.A., INC., 

Defendants. 

Case No. 5:22-cv-00113-RWS 

JURY TRIAL DEMANDED 

FILED UNDER SEAL 

 

 

DECLARATION OF JAMES A. FUSSELL, III IN SUPPORT OF PLAINTIFF’S 
OPPOSITION TO DEFENDANTS’ MOTION TO DISQUALIFY MAYER BROWN 

 
I, James A. Fussell, III, hereby declare and state as follows: 

1. I am a Partner at Mayer Brown LLP (“Mayer Brown”), counsel for Plaintiffs 

Pantech Corporation and Pantech Wireless, LLC (collectively, “Pantech”) in the above-captioned 

lawsuit. I submit this declaration in support of Pantech’s Opposition to Defendants’ Motion to 

Disqualify Mayer Brown LLP. I have personal knowledge of the statements herein, and, if called 

to do so, I could and would testify competently as to the same. 

2. Pantech Corporation breached discussions with LG Electronics, Inc. (“LGE”) 

regarding a license to Pantech’s patent portfolios in September 2020.  

3. On November 10, 2020, Pantech Corporation added me to the email chain between 

Pantech Corporation and LGE for the purpose of negotiating an NDA to cover the licensing 

discussions. On December 15, 2020, after the NDA was executed, Pantech Corporation informed 

LGE that its counsel, meaning myself, would be in touch with LGE to discuss next steps. I 
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followed up with Sehyun Kim of LGE that same day to introduce myself and inform LGE that 

Pantech would be providing materials to assist LGE in its evaluation of Pantech’s portfolio.  

4. On April 7, 2021, Mr. Kim sent an email to Pantech Corporation, cc’ing myself and 

another Mayer Brown Partner, Jamie Beaber, stating LGE’s concern with Pantech’s engagement of 

Mayer Brown based on LGE’s alleged conflict arising from Mayer Brown’s prior representation of 

LGE. Therein, Mr. Kim stated “LGE cannot engage in negotiations with Panech (sic) with 

knowledge that Mayer Brown is representing Panech (sic) since this is a significant conflict.” 

Defendants’ Motion to Disqualify Mayer Brown LLP (“Mot.”) at Ex. 26. 

5. Following LGE’s sending of this initial email, Mr. Beaber and LGE (Mr. Sehyun 

Kim) had several exchanges over email with the last one coming from Mr. Beaber on April 30, 

2021. LGE did not respond to Mr. Beaber’s email of April 30, 2021. 

6. After Mr. Beaber’s April 30, 2021 email, LGE continued to engage with Pantech 

Corporation in technical and licensing discussions regarding the Pantech Corporation and Pantech 

Wireless patent portfolios. Such discussions continued through at least July 2022 with the parties 

at an impasse and LGE refusing to make an offer to license Pantech’s patent portfolios. 

7. Mayer Brown filed the instant litigation on behalf of Pantech Corporation and 

Pantech Wireless, LLC on September 2, 2022. D.I. 1. 

8. Following Pantech’s filing of the Complaint, Hongsun Yoon, Director and Senior 

IP Counsel at LG Electronics U.S.A., Inc., reached out to Mr. Beaber to discuss the matter and 

seek an extension of time to file responsive pleadings. 

9. Following his initial discussion with Mr. Yoon, Mr. Beaber informed me that LGE 

was requesting a one hundred and twenty (120) day-extension of time to respond to the Complaint 

and was hoping the parties could use this time to reach a resolution.  Mr. Beaber further informed 
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me that he told Mr. Yoon that Pantech would likely be agreeable only to a ninety (90) day-

exchange in exchange for LG Electronics, Inc.’s agreement to waive service as provided for in the 

Federal Rules. Thereafter, I emailed Mr. Yoon on September 28, 2022 with a draft waiver of 

service agreement and proposed motion for extension of time, which provided for a ninety (90) 

day-extension of time to respond to the Complaint pursuant to Rule 4 from the date of the request. 

Attached as Ex. 1 is a true and correct copy of the email I sent to Mr. Yoon on September 28, 2022 

and exchanges following thereafter.  

10. On October 4, 2022, the date LGE’s response to the Complaint was due, Mr. Yoon 

called me to discuss the waiver of service and extension of time. During this call, Mr. Yoon 

reiterated his request for a one hundred and twenty (120) day-extension. Mr. Yoon indicated that 

he did not know much about the prior licensing negotiations between the parties but said that he 

hoped that the parties could use the time to resolve the dispute. I explained to Mr. Yoon that this 

request had been discussed with Pantech following Mr. Yoon’s conversation with Mr. Beaber, and 

Pantech did not believe that a prolonged extension was reasonable, considering LGE’s 

unwillingness to provide Pantech with a counteroffer during yearslong negotiations between the 

parties in advance of the litigation. Ultimately, Mr. Yoon and I agreed, on behalf of Pantech and 

LGE, to a ninety (90) day-extension with the understanding that Pantech would be open to an 

additional extension if the parties were making progress toward settlement. Mr. Yoon informed me 

that he would discuss this matter with his team in Korea and see if there might be an opportunity to 

advance settlement discussion.  

11. On October 26, 2022, when both myself and Mr. Yoon were attending the Eastern 

District of Texas Bench Bar Conference, Mr. Yoon informed me that LGE viewed Pantech’s 
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position as unreasonable and, as a result, was unwilling to make a counteroffer or engage in 

settlement discussions.  

12. In particular, Mr. Yoon informed me that this was a case that will likely need to be 

litigated for a while before there is an opportunity to make any meaningful progress toward 

settlement.  

13. Not once during any of my discussions or emails exchanges with Mr. Yoon did he 

or anyone at LGE raise an alleged conflict or object to Mayer Brown’s involvement in this case. 

To the contrary, LGE led me and my firm to believe that LGE would respect the waiver agreement 

between the parties.  

14. Attached as Ex. 2 is a true and correct copy of the American Bar Association 

Formal Ethics Opinion 05-436. 

15. Attached as Ex. 3 is a true and correct copy of the Declaration of Juseong Ryu in 

Support of Defendant LG Electronics Inc. and LG Electronics Mobilcomm U.S.A., Inc. Motion to 

Transfer Venue to the Northern District of California, filed in Jenam Tech, LLC v. LG Electronics, 

Inc. et al., Case No. 4:19-cv-00249-ALM-KPG.  

16. Attached as Ex. 4 is a true and correct copy of 3GPP TS 36.321 version 15.2.0 

Release 15. 

   I declare under penalty of perjury under the laws of the United States of America that the 

above is true and correct and that this Declaration was executed on January 13, 2023 in 

Washington, D.C. 

 

Dated: January 13, 2023    By: _______________________  

 James A. Fussell, III 
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Miller, Tiffany A.

From: Hongsun Yoon/LGEUS IP Office D.C.(hongsun.yoon@lge.com) <hongsun.yoon@lge.com>
Sent: Tuesday, October 4, 2022 4:19 PM
To: Fussell, Tripp
Cc: Beaber, Jamie B.
Subject: RE: Pantech/LGE

CAUTION: External Email ‐ Only click on contents you know are safe. 

 
Thank you Tripp. 
 
Hongsun  
Hongsun Yoon | Director & Senior IP Counsel 
LG Electronics U.S.A., Inc. 
hongsun.yoon@lge.com 
  
 This e‐mail message is intended only for individual(s) to whom it is addressed and may contain information that is 
privileged, confidential, proprietary, or otherwise exempt from disclosure under applicable law. If you believe you have 
received this message in error, please advise the sender by return e‐mail and delete it from your mailbox. Thank you. 
 

From: Fussell, Tripp <JFussell@mayerbrown.com>  
Sent: Tuesday, October 4, 2022 11:43 AM 
To: Hongsun Yoon/LGEUS IP Office D.C.(hongsun.yoon@lge.com) <hongsun.yoon@lge.com> 
Cc: Beaber, Jamie B. <JBeaber@mayerbrown.com> 
Subject: RE: Pantech/LGE 
 

Hongsun, 
 
Great catching up with you as well.  We will get this on file today, and I’ll send you confirmation.   
 
Best regard, 
 
Tripp Fussell | Mayer Brown LLP | (202) 263-3222 (w) (202) 285-4010 (c) 
 
From: Hongsun Yoon/LGEUS IP Office D.C.(hongsun.yoon@lge.com) <hongsun.yoon@lge.com>  
Sent: Tuesday, October 4, 2022 10:49 AM 
To: Fussell, Tripp <JFussell@mayerbrown.com> 
Cc: Beaber, Jamie B. <JBeaber@mayerbrown.com> 
Subject: RE: Pantech/LGE 
 

CAUTION: External Email ‐ Only click on contents you know are safe. 

 
Tripp,  
 
It was great catching up on the phone just now. Thanks for making the time. 
 
As discussed, I’ve attached a slightly revised motion for extension of time and proposed order. There are two changes. 
The first adds the language that this isn’t a waiver for other rule 12 defenses or to file counterclaims, raise affirmative 

Case 5:22-cv-00113-RWS-JBB   Document 56-4   Filed 01/20/23   Page 2 of 4 PageID #:  1430

IPR2023-01267, -01268, -01269, 
-01270, -01272, -01273

Pantech Wireless, LLC Ex. 2014
Page 12 of 149



2

defenses, and make other non‐service challenges. The second changes the date from December 12 to 30 (counting 90 
days out from the original answer date, today, which is January 2nd, and then going back to the 30th to avoid filing right 
after New Year’s Day). Appreciate your agreement on December 30th. 
 
With respect to the waiver, I have found that a separate waiver of summons is not necessary given the representation to 
the court regarding waiver. LGEKR simply could not later argue to the court that Pantech has failed to properly service 
LGEKR given the representation to the court and the acceptance of the extension. And, of course, LGEKR has never later 
gone on to challenge service in any case I am aware of.  
 
As I noted on the call today, I confirm that LGEKR has given me limit authorization for this matter to waive service 
through the Hague convention in exchange for the extension of time provided to the LG defendants.  
 
Please let me know if you need anything else.  
 
Hongsun  
Hongsun Yoon | Director & Senior IP Counsel 
LG Electronics U.S.A., Inc. 
hongsun.yoon@lge.com 
  
 This e‐mail message is intended only for individual(s) to whom it is addressed and may contain information that is 
privileged, confidential, proprietary, or otherwise exempt from disclosure under applicable law. If you believe you have 
received this message in error, please advise the sender by return e‐mail and delete it from your mailbox. Thank you. 
 

From: Fussell, Tripp <JFussell@mayerbrown.com>  
Sent: Wednesday, September 28, 2022 12:45 PM 
To: Hongsun Yoon/LGEUS IP Office D.C.(hongsun.yoon@lge.com) <hongsun.yoon@lge.com> 
Cc: Beaber, Jamie B. <JBeaber@mayerbrown.com> 
Subject: Pantech/LGE 
 
Dear Hongsun, 
 
I hope you are doing well. Pursuant to your conversation with Jamie, please find attached a draft waiver of service and 
related motion for extension.  Once we received the waiver, we can handle the filing.   
 
Please feel free to give me a call if you would like to discuss. 
 
Best, 
 
James A. Fussell, III (Tripp) 
Partner – Mayer Brown LLP 
1999 K Street NW 
Washington, DC 20006 
T +1 202 263 3222 | jfussell@mayerbrown.com 
LinkedIn | Twitter  
mayerbrown.com 
 

__________________________________________________________________________  
This email and any files transmitted with it are intended solely for the use of the individual or entity to whom they are 
addressed. If you have received this email in error please notify the system manager. If you are not the named 
addressee you should not disseminate, distribute or copy this e‐mail.  
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Mayer Brown is a global services provider comprising an association of legal practices that are separate entities, 
including Mayer Brown LLP (Illinois, USA), Mayer Brown International LLP (England), Mayer Brown (a Hong Kong 
partnership) and Tauil & Chequer Advogados (a Brazilian partnership).  

Information about how we handle personal information and our use of relationship insight tools in conjunction with 
email is available in our Privacy Notice.  
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INFORMED CONSENT TO FUTURE CONFLICTS OF. .. , ABA Formal Op .... 

ABA Formal Op. 05-436 

American Bar Association Formal Ethics Opinion 05-436 

American Bar Association 

INFORMED CONSENT TO FUTURE CONFLICTS OF INTEREST; WITHDRAW AL OF FORMAL OPINION 93-372 

May 11 , 2005 

Copyright ( c) by the American Bar Association 

The Model Rules contemplate that a lawyer in appropriate circumstances may obtain the effective informed consent of a 

client to future conflicts of interest. General and open-ended consent is more likely to be effective when given by a client that 

is an experienced user of legal services, particularly if, for example, the client is independently represented by other counsel in 

giving consent and the consent is limited to future conflicts unrelated to the subject of the representation. Rule 1. 7, as amended 

in February 2002, permits a lawyer to obtain effective informed consent to a wider range of future conflicts than would have 

been possible under the Model Rules prior to their amendment. Formal Opinion 93-372 (Waiver of Future Conflicts of Interest) 

[FNl] therefore is withdrawn. 

This opinion applies the ABA Model Rules of Professional Conduct [FN2] to the subject of a lawyer obtaining a client's 

informed consent to future conflicts of interest. The Committee concludes, for the reasons discussed below, that ABA Model 

Rule of Professional Conduct 1.7 permits effective informed consent to a wider range of future conflicts than would have been 

possible under the Model Rules prior to their amendment. 

Model Rules 1. 7, 1.6, and 1.9 

Rule 1. 7 addresses concurrent conflicts of interest and the circumstances in which a lawyer may, with the informed 

consent of each affected client, represent a client notwithstanding a concurrent conflict. Rule 1.6, regarding confidentiality of 

information, and Rule 1.9, regarding duties to former clients, are relevant with respect to the confidentiality issues relating to 

obtaining such consent. 

In 1993, when the Committee issued Opinion 93-372, the Model Rules did not expressly address a client's giving informed 

consent to future conflicts of interest. Moreover, no Rule or Comment [FN3] provided express guidance as to when an earlier 

matter for a former client and a later matter for a different client should be considered substantially related. In 2002, that changed 

in both respects. 

In February 2002, Model Rule 1.7 was restructured and revised. Rule l.7(a) defmes a "concurrent conflict of interest." 

[FN4] Rule l.7(b) addresses the circumstances under which a lawyer may undertake or continue representation of a client in 

reliance upon the client's informed consent to a conflict: 

Notwithstanding the existence of a concurrent conflict of interest under paragraph ( a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to 

each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim by one client against another client represented by 

the lawyer in the same litigation or other proceeding before a tribunal; and 

(4) each affected client gives informed consent, confirmed in writing. 
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The Comments to Model Rule 1. 7 were also revised. New Comment [22] expressly addresses the subject of a client's giving 

informed consent to future conflicts: 

Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject to the test 

of paragraph (b) [ of Model Rule 1. 7]. The effectiveness of such waivers is generally determined by the extent to which 

the client reasonably understands the material risks that the waiver entails. The more comprehensive the explanation of the 

types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of those 

representations, the greater the likelihood that the client will have the requisite understanding. Thus, if the client agrees to 

consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will be effective 

with regard to that type of conflict. If the consent is general and open-ended, then the consent ordinarily will be ineffective, 

because it is not reasonably likely that the client will have understood the material risks involved. On the other hand, if 

the client is an experienced user of the legal services involved and is reasonably informed regarding the risk that a conflict 

may arise, such consent is more likely to be effective, particularly if, e.g., the client is independently represented by other 

counsel in giving consent and the consent is limited to future conflicts unrelated to the subject of the representation. In any 

case, advance consent cannot be effective if the circumstances that materialize in the future are such as would make the 

conflict nonconsentable under paragraph (b ). 

The Committee believes that the term "waiver," as used in the first part of Comment [22], is intended to mean the same 

thing as the term "informed consent," as used in Rule 1. 7 and elsewhere in the Comments. 

We interpret the meaning of the term "unrelated to the subject of the representation" in Comment [22] by referring to 

Comment [3] to Model Rule 1.9, also added in February 2002. Comment [3] provides guidance on when an earlier matter for a 

former client and a later matter for a different client are to be considered "substantially related." The Comment, which is lengthy, 

begins with the general principle that "[ m ]atters are 'substantially related' for purposes of this Rule if they involve the same 

transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally 

have been obtained in the prior representation would materially advance the client's position in the subsequent matter." We are 

of the opinion, therefore, that the term ''unrelated to" as used in Comment [22] should be read as meaning not "substantially 

related to," as that term is used in Rule 1.9 and its Comment [3], i.e., that the future matters as to which the client's consent to 

the lawyer's conflicting representation is sought do not involve the same transaction or legal dispute that is the subject of the 

lawyer's present representation of the consenting client, and are not of such a nature that the disclosure or use by the lawyer of 

information relating to the representation of the consenting client would materially advance the position of the future clients. 

Opinion 93-372 

As noted above, when the Committee issued Opinion 93-372 no Model Rule or Comment expressly addressed informed 

consent to future conflicts of interest, and none provided express guidance on when successive matters for different clients 

are to be considered substantially related. Opinion 93-372 cites Model Rules 1. 7 and 1.6, Disciplinary Rule 5-105( c) of the 

predecessor Model Code of Professional Responsibility, and authorities that pre-date (with the exception of one decision) the 

Model Rules. Opinion 93-372 does not cite Model Rule 1.9. 

Opinion 93-372 concludes that the effectiveness of a client's "consent after consultation" [FN5] is generally limited to 

circumstances in which the lawyer is able to and does identify the potential party or class of parties that may be represented in the 

future matter(s). Opinion 93-372 also concludes that, in some instances, the lawyer may need to identify the nature of the likely 

future matter( s). Although Opinion 93-372 acknowledges that clients differ in their level of sophistication, the opinion does 

not vary its conclusions as to the likely effectiveness of informed consent to future conflicts when the client is an experienced 

user of legal services or has had the opportunity to be represented by independent counsel in relation to such consent. Also, 

although Opinion 93-3 72 is based to a considerable degree on concerns about the possibility of disclosure or use of the client's 

confidential information against it in a later matter, [FN6] it does not address those concerns in the context of the lawyer's 

seeking informed consent that is limited to future matters that are not substantially related to the client's matter. An informed 
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consent that is limited to future matters that are not substantially related should not raise the concerns regarding the disclosure 

and use of confidential information that were among the central considerations underlying Opinion 93-372, given the criteria, 

discussed earlier, for determining whether successive matters are substantially related. 

Comment [22] supports a lawyer's seeking, and the effectiveness of, a client's informed consent to future conflicts of interest 

in the circumstances that are acknowledged by Opinion 93-372. The Comment goes further, however, by supporting the likely 

validity of an "open-ended" informed consent if the client is an experienced user of legal services, particularly if, for example, 

the client has had the opportunity to be represented by independent counsel in relation to such consent and the consent is limited 

to matters not substantially related to the subject of the prior representation. Thus, Opinion 93-372 is no longer consistent with 

the Model Rules. [FN7] 

Additional Limitations and Requirements 

The Committee notes the following additional limitations and requirements relating to a client's giving informed consent to 

a future conflict of interest. First, under Rule l.7(b)(2) and (3), some conflicts are not consentable. [FN8] An informed consent 

to a future conflict (like an informed consent to a current conflict) cannot alter that circumstance. Second, under Rule 1.7(b) 

(4), the client's informed consent must be confirmed in writing. Third, as noted earlier, a client's informed consent to a future 

conflict, without more, does not constitute the client's informed consent to the disclosure or use of the client's confidential 

information against the client. Finally, a lawyer, when considering taking on a later matter covered by an informed consent 

given in advance, even if the conflict is consentable, still must determine whether accepting the engagement is impermissible 

for any other reason under Rules l.7(b) and 1.9, or any other Model Rule. The lawyer also must determine whether informed 

consent is required from the client that is to be represented in that later matter. 

[FNl]. ABA Formal Opinion 93-372 (April 16, 1993), in FORMAL AND INFORMAL ETHICS OPINIONS 1983-1998 167 

(ABA2000). 

[FN2]. This opinion is based on the Model Rules of Professional Conduct as amended by the American Bar Association House 

of Delegates through August 2003 . The laws, court rules, regulations, rules of professional conduct, and opinions promulgated 

in the individual jurisdictions are controlling. 

[FN3]. "The Comment accompanying each Rule explains and illustrates the meaning and purpose of the Rule .... The Comments 

are intended as guides to interpretation, but the text of each Rule is authoritative." MODEL RULES OF PROFESSIONAL 

CONDUCT PREAMBLE: A LAWYER'S RESPONSIBILITIES cmt. 21. 

[FN4]. What constitutes a conflict of interest is beyond the scope of this opinion. 

[FN5]. In 2002, as a result of a recommendation by the ABA Commission on Evaluation of the Rules of Professional Conduct, 

the term "consent after consultation" was replaced in the Model Rules with the term "informed consent." No change in the 

meaning of the term as it is used in Rule 1.7 and in other affected Rules was intended by this amendment. See "Model Rule 1.0, 

Reporter's Explanation of Changes" ,i 5, available at http://www.abanet.org/cpr/e2k-rule10rem.html. 

[FN6]. Opinion 93-372 stated that consent to waive a future conflict ofinterest does not have the effect of authorizing the lawyer 

to reveal or use confidential client information. See FORMAL AND INFORMAL ETHICS OPINIONS 1983-1998 at 171-73 . 

That remains the case. See also Rules 1.6( a) and l.9(b )(2) and ( c )(l ). Opinion 93-3 72's reliance on confidentiality concerns as a 

basis for limiting the scope of the effectiveness of consent to future conflicts seemed to be based on the risk that the lawyer later 

may violate Rules 1.6 or 1.9. The Committee does not view the hypothetical risk that the lawyer later might violate the Model 

Rules as a sufficient basis for proscribing the sort of informed consent to future conflicts contemplated by Rule 1. 7 cmt. 22. 

[FN7]. Opinion 93-372's limitation of the scope of effective consent to future conflicts, which is its central conclusion, is 

inconsistent with the amended Model Rules. Hence, we withdraw Opinion 93-372 in its entirety. The Committee notes that 
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other conclusions in Opinion 93-372 on related points are consistent in whole or in part with the Model Rules as amended; 

those other conclusions are incorporated in this opinion. 

[FN8] . See also Model Rule 1. 7 cmts. 14 to 17. 

ABA Formal Op. 05-436 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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