Case 1:23-cv-00313-RM-KLM Document 89-4 Filed 03/24/23 USDC Colorado Page 1 of 22

Page 1
1 I N THE UNI TED STATES DI STRI CT COURT
2 FOR THE DI STRI CT OF COLORADO
3
4 FOX FACTORY, | NC.,
5 PLAI NTI FF,
6
7 V. Civil Action No. 1:23-cv-00313-RM KLM
8
9 SRAM, LLC,
10 DEFENDANT.
11
12
13 DEPOSI TI ON OF DR. ALEXANDER SLOCUM
14
15 TAKEN ON BEHALF OF DEFENDANT
16
17 MARCH 3, 2023
18
19 TINA M. STUMPF, RPR, CSR
20 M SSOURI CCR # 623
21
22
23
24
25
Veritext Legal Solutions
Www.veritext.com 888-391-3376

FOX Exhibit 2003 - Page 1 of 22
SRAM v. FOX Factory - IPR2023-01302



Case 1:23-cv-00313-RM-KLM Document 89-4 Filed 03/24/23 USDC Colorado Page 2 of 22

© 00 N O 0o B~ W N PP

N N NN NN R R R R R R R R R
g N W N RBP O © 0O N O 0o M W N LB O

reporter

(The original

Page 2
| NDEX OF EXAM NATI ON

PAGE
EXAM NATI ON BY MR. HI CKEY 7
EXAM NATI ON BY MS. BHATTACHARYYA 134
EXAM NATI ON BY MR. HI CKEY 137

| NDEX OF EXHI BI TS MARKED

PAGE
Exhibit 1 (U S. Patent No. 9, 739, 331) 10
Exhibit 2 (Exhibit B to the decl aration) 19
Exhi bit 3 (Exhibit C to the declaration) 19
Exhibit 4 (Prelim nary Amendnent and 117

Response Acconpanyi ng the
Present Request for Continuing

Exam nati on ( RCE)

and will be copied and attached to copies

of the transcript.)

exhibits were retained by the court

www.veritext.com

Veritext Lega Solutions

FOX Exhibit 2003

888-391-3376

- Page 2 of 22

SRAM v. FOX Factory - IPR2023-01302



Case 1:23-cv-00313-RM-KLM Document 89-4 Filed 03/24/23 USDC Colorado Page 3 of 22

© 00 N O 0o B~ W N PP

N N NN NN R R R R R R R R R
g N W N RBP O © 0O N O 0o M W N LB O

Page 71

you can unscrew that hexagonal piece.
And then if you do that and you pick it

up, the button on the inside of it actually has, uh,

if I recall correctly, | forgot the exact shape.
There's the O Ring on there. And it'll fall out.
lt"11 fall inward, if you unscrew it.

Now, when you assenble it, it pushes on a
feature in the inside. But |I can take this thing
apart and that silver piece | can totally take apart
and it's by itself with no ORing on it or anything.
It's just a silver piece of metal with sone features
on the other side of it. And that's the button, but
that's not a valve. That's just a button by itself.

Q Okay. If we turn to the next el enment that
is on your chart, Slocum Exhibit 2, Exhibit B to
your January 5th, 2023 decl aration, do you see the
el ement that is designated 1[g]?

A | do.

Q And so this cites recites, "Said manually
oper abl e valve having a first position substantially
closing said fluid passage and a second position
allowing a fluid to fl ow between said interior and
said exterior."

Do you see that?

A | do.
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Q

A

fl ow out,

Q

uh, "substantially closing”" to nmean?
So here,
cl osed, and during the normal operation you will not
see any fluid flow

There is always nol ecular fl ow on things,
and |'ve designed encasenents, actually, for the
U.S. Constitution,
specification on how many oxygen nol ecul es can get
past. Quite literally that's the way it is.

Un so "substantially" has to be in the
context of what the patent is, which is, I'mriding
my bi ke around. The purpose of this air bleed
assenbly is to equalize the pressure. And as |I'm
riding ny bike, don't want that valve to open and
cl ose because that
bicycle as I'mriding it.
And so it

being in ternms of a rider would never notice it, to

second position.

"substantially" means here in the context.
Soneone's schedul e has come up

Um | had sonet hing el se pop up

Page 72

what do you understand the term

for the valve, that neans it's

and we have a 20-year, uh,

woul d change the feel of the

has to not allow any air, any

actually manually nove it to the

- you know, that is what
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"cl osed"

Calls for

A

fluid get

type, uh,

just trying to figure out the difference between

and, uh, "substantially closed.”

thing, that tells me I'm going to need sone sort of
el astoneric sealing, and -- and that's how you woul d

have a val ve between open and cl osed and not |et any

val ves that use hard nmetal contacts for extrene

vacuum systens. Um you -- you could have a pol ynmer

difference in hardness between the two el ements. So

that's what "substantially" is telling me | need to

do.

Q So "substantially closed" requires an
el astoneric seal to close that fluid passage. |Is
t hat what you're saying, Dr. Slocunf

Page 73
No, | just wanted to |let you know because
Yep.
-- can be silly sonetines.
So substantially -- uh, but | guess I'm

Is there a difference?
MS. BHATTACHARYYA: Objection to form
a | egal concl usion.

As one skilled in the art, and | read this

by. You will use an elastoneric seal.

Uh, this is not -- there are sone types of

ball valve in there. But again, it's a
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Page 74
1 A | did not say that.
2 MS. BHATTACHARYYA: Obj ecti on.
3 M scharacterizes his prior testinony.
4 A | did not say that. | said that is one
5 skilled -- that's, for an exanple, of how I could do
6 it. | already said how -- what "substantially"
7 means.
8 In the context of this patent, during
9 normal use, the rider will not experience any air
10 bl eedi ng out, which would change the state, how the
11 thing feels as I'"'mriding, for exanple. You wl]l
12 only -- the rider will only be able to experience a
13 change by the rider manual ly operating the valve.
14 Q So you're saying "substantially" means
15 that the -- uh, it affects the -- the feel of the
16 vehicle to the rider?
17 MS. BHATTACHARYYA: Obj ecti on.
18 M scharacterizes his prior testinony.
19 A "Substantially" means -- No. That's not
20 what | said. "Substantially" neans that you wl|
21 have no fluid flow in the context of what the rider
22 m ght experience as a change.
23 You are al ways having nol ecul es diffuse
24 past just about any barrier you may put down.
25 Substantially sets now anyone who wants to practice
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Page 75
1 this patent what type of a seal you need.
2 Q Well -- so Dr. Slocum I'm-- |I'm
3 confused. Because previously in elenment 1[b], it
4 says that the lower | eg seal was configured for
5 sealing closed a gap. It doesn't say substantially
6 closed. It says closed. And then here we're
7 tal ki ng about, uh, substantially closing a fluid
8 passage.
9 And what I'mtrying to understand is
10 what's the difference between "cl osed" and
11 "substantially closed” in the context of claim1 of
12 the '331 patent.
13 A The previous one is a dynam c seal because
14 you are sliding back and forth all the time. This
15 is a static seal here, and there are different
16 |l evel s of sealing. And that's why they are saying
17 this is how good this particular seal has to be for
18 air bl eed.
19 Q And when you say "how good it has to be
20 for air bleed," what do you mean by "how good"?
21 A That the rider, in the course of their
22 normal use of the bicycle, they will not feel any
23 difference in the operation of the bicycle wthout
24 havi ng pushed, in other words, nmanually operating
25 t he seal
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1 That's because when you're riding your
2 bi ke, you don't want to suddenly feel the bike
3 behave differently. You -- you want your suspension
4 systemto be stable and behave the way you expected
5 it to behave until you decide, hey, | need to change
6 how it feels. But didn't do that, you could have an
7 unsafe situation depending on what type of rider you
8 were at.
9 So as | said earlier "substantially
10 closing said fluid passage,” nmeans |I'm cl ose the
11 fuel -- excuse me -- |'ve closed the fluid passage,
12 and the rider will not be able to feel any
13 difference in the bike until the rider determ nes
14 t hat they want that feel of difference, and then
15 they will manually operate the valve. The valve has
16 to be good enough to keep the air in so that the
17 rider cannot feel a difference until they want to.
18 Q So how woul d you neasure, uh, that rider
19 experi ence?
20 A Well, there's several ways. Uh, you --
21 the way these products are done is they, first of
22 all -- well, there's two ways you can do it.
23 One of the ways is you have riders ride in
24 t he maxi nrum  You can al so, on a test devel opnent
25 fork -- you wouldn't do this for a rider as a
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Page 77

1 comrerci al product, as a separate port. It -- you

2 attach a pressure gauge to.

3 And as riders are riding, you' re gathering
4 data on the actual pressure on the inside, and

5 you're seeing there's a change. And if it does

6 change, well, then now you have to figure out where
7 the | eak happened, from where the | eak happened.

8 But in general, the art of designing seals
9 is mature enough that by | ooking at this, | wll

10 know how to put an O-Ring on the end of that button
11 and how strong the spring has to be to push on it to
12 create what's called crush in the O Ring.

13 The term "crush” for an O-Ring is how nmuch
14 you deformit. And there are handbooks. For

15 exanpl e, Parker's Sealing. As a Parker's Seal

16 handbook, it will tell you for different pressure

17 ranges with different fluids, what ORing to use and
18 how much you have to crush the O Ring, which that

19 then tells you what size spring to use.
20 So this is where an engineer is -- a
21 sci ence nechani cal engi neer we tal ked about, that's
22 the kind of training | give themon how to sel ect
23 the seal, the crush, etc. in accordance with the
24 function that that seal has to do, which in this
25 case, this is | want to close it off so |I'm not
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Page 78
1 going to see and the rider won't feel anything.
2 Q Okay. So you said you could nmeasure it
3 t hrough a test developnment fork or by asking riders;
4 is that right?
5 A You woul d ask -- you would nmake a bunch of
6 t hese, and you would send it out, and you woul d ask
7 riders, "How does it feel? Did you notice any
8 di fference?"
9 But as | also said, I'mconfident that
10 this area is, uh, to engineers who are tasked wth,
11 for exanple, inplementing this patent, they will
12 know what handbook to use to get the dimensions of
13 the seal, and the -- you typically in this one does
14 use a spring, create the conpression of the O Ring,
15 which is called crush, such that | would just not
16 expect there to be any problemw th inplenenting
17 this.
18 Q So --
19 A You -- you would still -- you make product
20 and you al ways send product out for testing before
21 you -- you start ordering tens of thousands of parts
22 and shi pping them
23 Q So with respect to asking riders how it
24 feels, uh, what are the, um enpirical or nunerical
25 results that you would evaluate in such a -- as a
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Page 79

1 survey to determ ne whether or not, uh, it net the
2 substantially closed limtation?

3 MS. BHATTACHARYYA: Objection. Form

4 A I have not created that sheet as part of
5 my report. | would -- | could do it if asked. | am
6 not prepared right away to say this, this, this,

7 this. But this is a type of routine thing that

8 engi neers do when they create these type of

9 products.

10 Q They -- they create rider surveys?

11 Engi neers create rider surveys to eval uate whether
12 t he substantially closed limtation would be net?
13 MS. BHATTACHARYYA: Obj ecti on.

14 M scharacterizes prior testinony.

15 A The engi neers who create these products.
16 These products are typically created in the context
17 of feedback from marketing. Marketing says this is
18 what nmy riders tell nme they wi sh they had.

19 Engi neers, go figure out how to make this happen.
20 The engineers go and they figure out how
21 to make it happen, like |I was just talking about, a
22 process, for exanple. They'|ll nmake prototypes, test
23 it in the lab, they'll go ride it, and they'll say
24 to marketing, | think -- 1 think we got a product
25 here that nmeets what you say riders say they want.
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Page 113
1 Q Do you have an understandi ng, uh, that
2 during the prosecution of a patent that the
3 applicant can make statenents that limt the scope
4 of a -- of a clain?
5 MS. BHATTACHARYYA: Sane objecti on.
6 A Well, that's synonynmous with what | said
7 earlier. And |'ve seen this where -- again, you're
8 acting as | exicographer. You're saying this term
9 means this. But this is not what | saw here.
10 Q ' mnot asking -- |'m not asking what you
11 saw here. |I'mjust asking if you have an
12 under st andi ng of whether that can happen during the
13 context of the prosecution of a patent, that the
14 applicant can make certain statenments that limt the
15 scope of the claim
16 MS. BHATTACHARYYA: Sane objecti on.
17 A I'"mnot a lawer. | just have ny own
18 personal history where we've enlighted the exam ner
19 as to what he neant by a term and then things were
20 all owed. Um again as a | exicographer, that's ny
21 only way | understand that. O her ways may happen
22 maybe, but | don't know.
23 Q That's fine. | just -- Dr. Slocum 1I'm
24 just trying to get to your understandi ng and your
25 knowl edge. |'m not asking you as a | awyer.
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1 A Uh- huh.
2 Q | know you're not a lawyer. |'mjust
3 asking if you have that understanding, and | think
4 you answered ny question. Thank you.
5 A Okay.
6 Q Uh, when you refer to in your declaration
7 t hat "The prosecution history includes arbitrary
8 statenents that sonme may infer as placing additional
9 requi rements on the location of two uncl ai ned
10 features, an air bleed systemand a vent hole," what
11 did you nean by "arbitrary"?
12 A Well, | was responding to M. Wesling that
13 | felt he was making arbitrary statenments. That's
14 why | said "to the extent.” So |I'm saying, okay,
15 M. Wesling is saying these things. That's what "to
16 the extent" means.
17 Q Well -- so I'll just -- 1"l just read you
18 the phrasing from your declaration, because it
19 doesn't refer to M. Wesling.
20 It says, "Furthernore, to the extent the
21 prosecution history does include arbitrary
22 statenents that some may infer as placing additional
23 requi rements on the | ocation of two unclainmed
24 features, an air bleed system and a vent hole, those
25 i sol ated statements in the context of the entire
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Page 115
1 prosecution history are ambi guous and uncl ear."
2 And what 1'm asking is, what did you nmean
3 by "arbitrary statenments?" That the prosecution
4 hi story -- To the extent the prosecution history
5 does include arbitrary statenments, what do you nean
6 by arbitrary statenents?
7 A You're reading out of context. M -- I'm
8 responding. My whole thing was responding to M.
9 Wesling. So | think you have to go up a few
10 paragraphs. | don't -- | don't have the docunent
11 that | can reference here for you, so if you want to
12 bring it up, so | can scroll -- or can you pl ease
13 scroll up? You know, bring up nmy report and scrol
14 up. And |I'm saying ny recollectionis M. Wesling
15 made sonme statenents about, uh, the SRAM products
16 don't infringe because of where, um the valve
17 requirements are, which he understands fromthe
18 prosecution history.
19 So I"'mrebutting him And I'"'mdoing it in
20 several paragraphs. And ny paragraph 9 you're
21 reading from "To the extent the prosecution history
22 says that,"” that's -- again, you have to read it in
23 t he context of my whole report. |I'm-- 1'm going
24 along with M. Wesling. |I'msaying, okay, I'll go
25 along with you and | ook at this.
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Page 116

1 Well, | still think what he's pulling out
2 fromthe prosecution history, | believe are little
3 snippets. It's arbitrary. [It's not a conplete

4 t hought. That's what | mean by arbitrary.

5 Q Okay. | guess -- that's -- that's what |
6 was just -- that's what | was just trying to get

7 clarification, Dr. Slocum on what you neant by

8 arbitrary. And could you -- could you just expand
9 on that?

10 A | thought M. Wesling was taking little
11 sni ppets from here and there and putting them

12 together to nake a case for what he felt was

13 happening. And that's what | nean by arbitrary.

14 If he had a -- a conplete cohesive

15 paragraph that he could reference, or | can deal

16 with that. But he was taking little pieces from
17 here and there and that was not how | was inferring
18 what he was doi ng.

19 And | don't think it -- that nakes a valid
20 argunment. And in the end, and | think | stated in
21 my report, if the examner wanted to limt the
22 claim they would have -- he would have said, you
23 know, add sone el enents specifically for that
24 physi cal location that M. Wesling is inplying, and
25 he didn't.
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Q
A

finish.

| exi cographer indicated. |I'mnot sure if that's the
right word. It wasn't a claimtermthat was defined
in sone detail. He didn't have that. But this is
beyond sinple terns. This would have required

pl aci ng a geonetric constraint on the order of the

el ements that you wouldn't get just by defining a

wor d.

Q

t he folder, uh, part of the patent file history, the
final amendnent that's dated March 2nd, 2017, and
we'll label this Slocum Exhibit 4, and I will pull

t hat up on screen.

A Okay. So you're pulling -- | don't need
it. You' ve got it.
Q Yeah. Yeah. okay.
And so this is the first page, uh, that is
t he, uh, Prelim nary Amendnent and Response

Acconpanyi ng the Present Request for Conti nuing
Exam nation (RCE).

It's not even a claimtermthat was

Okay. Um so let's -- uh, I -- 1 put into

Page 117

Un so --

He didn't. And let nme -- well, let ne

(Exhi bit 4 marked for

identification.)

Do you see that?

www.veritext.com

Veritext Legal Solutions
888-391-3376

FOX Exhibit 2003 - Page 16 of 22
SRAM v. FOX Factory - IPR2023-01302



Case 1:23-cv-00313-RM-KLM Document 89-4 Filed 03/24/23 USDC Colorado Page 17 of 22

© 00 N oo o b~ W N P

N N RN N NN R R R R R R R R R
g »h W N P O © 0O N O O M W N LB O

A
Q

t hat that
A

Q

A
Q

35 U. S. C

A
Q

A

Q
the first

l'"mgoing to junp to the [ ast page. And do you see

uh, page 7. There are remarks, and an exam ner

I nterview sunmary.

that there were certain claimrejections pursuant to

is what we were tal king about before, the Gal asso

ref erence,

underlined, "to Gal asso, Applicant's features, as
recited in newly anmended Claim 1, |ocate its air

bl eed systemin a |ower fork," underlining "in a

Page 118

| do.
Okay. And |I'm just going to take you --

is dated March 2nd, 20177
| see that.

Okay. And then I'm going to take you to,

Do you see that?
| agree.

Okay. And then, uh, uh, we see on page 8,

Section 103.
Do you see that?
| do.

And -- and, uh, one of the references here

US 2012/ 0080279.
Do you see that?
| do.
Ckay. And on page 10, at the begi nning of

full paragraph, it states, "In contrast,"
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| ower for
t he | ower

thereto."

> O >

Q

t he bushi

of the ar

A

It says,

the m ddl

a manual |

hol e being | ocated between the |ower |eg seal and

to in your paragraph 9 of your, uh, declaration?

limted discussion of the structure between the
| ower leg seal. That's the next |ong piece that's

under | i ned.

| ower |l eg seal that is attached to the outnost edge
of a second end of a |lower fork tube, wherein the
second end of the lower fork tube is configured to

receive an upper fork telescopically therein."

Page 119

k, wherein the vent hole is | ocated between

|l eg seal and the bushing that is attached

Do you see that?

| do.

Did | read that correctly?
That's what it says.

Ckay. And, uh, the reference to "the vent

ng that is attached thereto," is that one

bitrary statements that you were referring

Yes. Because you got to keep reading on.

"Thus, the air bleed" -- There's sonme ot her

But in the end, it says -- not the end,
e. "Thus, the air bleed system i ncluding

y operable valve, is |ocated bel ow the

So you got to read the whol e paragraph and
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Page 120
1 you have to go back to Gal asso, and | ooking earlier
2 where the paragraph above it, because they're
3 tal ki ng about the air bleed portion of Galasso, it's
4 call ed SAG setting. So that takes the nom nal dead
5 wei ght of f.
6 And you see where it says "Above the
7 section creates a seal between the danping fluid
8 cylinder 220 and the gas cylinder 220" -- or
9 sorry -- "210, wherein the SAG setting bl eed port
10 224 is closer to the frame of the vehicle than the
11 seal that is |ocated between the danmping fluid
12 cylinder 220 and the gas cylinder 210."
13 So you have to go to Gal asso and you see,
14 ah, in Galasso, the seal -- I'"'msorry, the -- the
15 air bleed port is on a different side of the -- this
16 pi ston seal. It's a different machi ne than what is
17 the fork in the '331.
18 That's what | meant by arbitrary. You
19 can't -- you've got to read the whol e paragraph --
20 t he paragraphs here. And in the end --
21 Q So the "vent hole being | ocated between
22 the lower | eg seal and the bushing that is attached
23 thereto,"” that's -- that's consistent with the air
24 bl eed system including the manually operable valve
25 bei ng | ocated bel ow the |lower | eg seal, correct?
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Page 121
1 A That's one enbodiment. So there's the
2 ot her enbodi ment that you | ook and go back to the
3 331 figure. And figure 3, | think it is, or figure
4 1., there's a difference between figure 1 and figure
5 3. One has it, um above the bushing and one has it
6 below. But in both cases, it's on the other side of
7 the -- the -- the piston structure that is shown in
8 Gal asso. If you want to bring up the patent, 1'1I
9 show you those two figures.
10 So | believe the -- the applicant was
11 tal ki ng about a particul ar enmbodi ment as an exanpl e.
12 Um vyeah, that would be good if you could zoom out a
13 little, please.
14 Q So here are -- the vent hole is |located
15 between this -- below the lower |eg seal, which is
16 not shown here, correct?
17 A Uh, correct. | nean the foamis part of
18 it, but you can see that the, uh --
19 Q Well, | think we already said 135 is the,
20 uh, lower leg seal and it's not shown here, right?
21 A Well, 135 is that ring that holds the
22 whol e seal systemin place, but that's fine.
23 Because 154, the passageway is actually bel ow 125.
24 Ei ther way, the hole goes in there just below the
25 ring of it.
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sealing system

t he,

bel ow the | ower | eg seal 135 and, uh, above the

bushi ng 1207

uh,

| ower

out,

exactly the same. We tal ked about the

Q Okay. So it's -- it's between those two,
| ocations. And, uh, so it's -- it's below the
|l eg seal, correct?

Page 122

Q 125 is the foamring.
A Ri ght. But renenber, that's part of the

Q Okay. So --

A It doesn't matter --

Q So -- so the vent hole -- so, uh, 154 is
um uh, the -- the fluid passage, right?

A Correct.

Q Uh, uh, leading to the -- and then it is

A Correct.

A Correct.

Q And - -

A Zoom out .

Q And if you want to |look at figure 3?

A | forgot. Maybe it's figure 1. But zoom
because they're too big.

Q Sur e.

A Okay. Now go to figure 3. OCkay.

So figure 3 is, uh, |looked at -- it's not
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Page 141
1 CERTI FI CATE OF REPORTER
2 I, Tina M Stunpf, Certified Court
3 Reporter and Regi stered Professional Reporter,
4 Notary Public within and for the State of M ssouri,
5 do hereby certify that the wi tness whose testinony
6 appears in the foregoing deposition was duly sworn
7 by me; the testinony of said witness was taken by ne
8 to the best of ny ability and thereafter reduced to
9 typewriting under ny direction; that | am neither
10 counsel for, related to, nor enployed by any of the
11 parties to the action in which this deposition was
12 taken, and further that I amnot a relative or
13 enpl oyee of any attorney or counsel enployed by the
14 parties thereto, nor financially or otherw se
15 interested in the outcome of the action.
16
17 ;
18 %MW
19 Notary Public within and for
20 the State of M ssouri
21 My comm ssion expires March 28, 2026.
22
23
24
25
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