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I NDE X

EXAM NATI ON OF DR BARRY MATTHEW KUDROW TZ:

By M. Conmack - Page 5

EXHI BI TS | NTRODUCED:

Nunber

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Descri ption Page

1001, . .. e 11
U S. Patent No 8, 596, 255
United States Patent Meggs
(25 pages)

U S. Patent No 8, 371, 282
United States Patent Meggs et al.
(10 pages)

U S. Patent No 8, 640, 683
United States Patent Meggs et al.

(11 pages)

1003, . 133
Bul gari an Patent No BGl110343
(41 pages)

2015, . .. 12

Declaration of Dr. Barry Matthew
Kudrowi t z Regardi ng U. S. Patent
Nos. 8, 371, 282, 8, 640,683, and

8, 596, 255

(233 pages)

(Conti nued. . .)
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I NDE X (Continued):

EXHI BI TS | NTRODUCED:

Nunber

Exhi bit 2119

Descri ption Page

St andar d Consumer
For Toy Safety
(51 pages)

* * * * *

Saf ety Specification
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DEPCSI TI ON OF DR. BARRY MATTHEW
KUDROW TZ, held pursuant to Notice of Taking Deposition
and held at FISH & RICHARDSON P.C., 60 South Sixth
Street, Suite 3200, M nneapolis, Mnnesota 55402 before
Barbara J. Carey, Registered Professional Reporter.

VWHEREUPON, the follow ng proceedings
were duly had:

THE REPORTER  Rai se your right hand and
| wll swear you in.

DR BARRY MATTHEW KUDROW TZ,

After having been first duly sworn, was called as a
witness and testified as follows:

THE REPORTER:  Thank you.

You may begin.
EXAM NATI ON

BY MR COVACK:

Q Good norning, Dr. Kudrowitz. [It's good to see
you agai n.

A Good nor ni ng.

Q We're here to take your deposition. And just
for the record, ny name is Brian Comack, but we've net
before. I'mwth Arster Rothstein Ebenstein representing
the Prime Time petitioners. | have ny colleague, Kenneth
Ceorge, and you know himwel |, too.

Anyway, this is for -- this deposition is for
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all three IPRs, which we'll get to identifying them
shortly.

But before we start with ny questions, you
know, substantively, |1'd like to go through some ground
rules if that's okay with you.

A Sure.

Q Ckay. So you understand that you're under
oath; correct?

A Yes.

Q Ckay. And do you understand that the oath

requires you to tell the truth to the best of your

ability?
A Yes.
Q Ckay. WIIl you do that today?
A Yes.

Q (kay. And I'mgoing to be asking you a bunch
of questions, and you see that we have Barb, the
court reporter here, and she's going to take down ny
questions and your answers.

Do you understand that?

A Yes.

Q Ckay. And | would ask that when | ask a
question, please do your best to give an audi bl e answer,
nothing |like "uh-huh," "yeah," but "yes," "no," spoken

answers.
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Does that work for you?
A Yes.
Q Ckay. And we'll try not to talk over each
other. If you could wait for ne to conplete ny question,
and 1'lIl wait for you to conplete your answer, and we'll

do our best not to, sort of, step on each other's words;

okay?
A Ckay.
Q All right. Are you represented by counse
t oday?
A | am
Q | s your counsel here with you?
A Yes, they're sitting next to ne right now.
Q Now, do you understand that your counsel may

obj ect to sonme of ny questions?

A Yes.

Q Ckay. And unl ess your counsel instructs you
not to answer, do you understand that you nmust answer nmny
questions?

A. Yes.

Q Ckay. Now, if you don't hear a question, just

let me know, and I'l| repeat it; okay?
A Ckay.
Q If you don't understand one of ny questions,

|'d be happy to rephrase it; okay?
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A. Ckay.

Q CGot it. Al right.

Now, if you answer one of my questions, |'m
going to understand that you heard it and understood it.
| s that okay with you?

A Yes.

Q Ckay. Now, if you need a break, just let ne
know and I'l| be happy to take one. The only thing that
|'d ask is if | have a question pending, that you answer
my question before we break.

s that fine?

A. That is fine.

Q Ckay. Nornmally, | like to take a break about
every hour, do like a five- or ten-mnute break, but if
you want to go |onger, you want to go shorter, just let ne
know, and I'l| acconmobdate you.

A Ckay.

Q Now, during breaks today, you're not permtted
to consult with your counsel regarding the substance of
your testinony.

W1l you abide by that rule?

A Yes.

Q (kay. |s there any reason why you cannot give
a full and accurate and truthful testinony today?

A No.
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Q |"mjust going to hand you the deposition
notices in this case that we filed, and the first one is
for the IPR that's 2023-01339 for U S. Patent 8,640, 683.
Pass it across the table.

MR. COVACK: Kenneth, would you like a

copy?
MR. DARBY: Yes, please.
BY MR COVACK
Q And |'mgoing to give you the other two.
And just while |'mgrabbing the other two,
whi ch you'll see are mainly identical, the next one is the

deposition notice for yourself, Dr. Barry Matthew
Kudrow tz, and it's for |PR2023-1348, U.S. Patent Number
8,371, 282.

And the last one is the deposition notice for
you, again, for |PR2023-01461 for U. S. Patent 8,596, 255.
So |'ve handed you three deposition notices.

Do you understand that these depositions are
proceedi ng according to these notices?

A Yes.

Q Ckay. And do you understand that we reserved
part of the second day to continue your deposition next
week?

A " maware of that.

Q Now, | amgoing to try and see if | can get
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everything wapped up today. |'mgoing to do ny best, but
let's see how that goes; okay?
A Ckay.
Q All right. So just sonme housekeepi ng.
So you understand, based on these noti ces,
that there are three separate | PRs; correct?
A That is ny understandi ng.
Q And one is for U S Patent Nunber 8,371, 282;
correct?
A Yep. Yes.
Q |'"mgoing to call that patent the '282 Patent.
|s that okay with you?
A That is fine.
Q And another IPRis for U S Patent
Nunber 8, 640, 683.
Do you understand that?
A Yes.
Q And |'mgoing to call that patent the
' 683 Patent.
| s that okay with you?
A That ' s okay.
Q And then the last one is for U S. Patent
Nunber 8, 596, 255.
Do you understand that?

A. Yes.
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Q Ckay. And |I'mgoing to call that patent the

' 255 Patent.
| s that okay with you?

A That is okay with ne.

Q And sonmetimes | may refer to the '282 Patent,
'683 Patent and '255 Patent all together, and | m ght just
call those the Hasbro patents.

W1l you understand that when | use the phrase
"Hasbro patents,” that |'mreferring to all three of those
pat ent s?

A Yes.

Q Now, because |'mgoing to go there in a mnute
anyway, |'mjust going to hand you copies of the patents
so you have them

So I'mgoing to hand you Exhibit -- they're
all marked as Exhibit 1001 in each of their respective
| PRs.

So this is Exhibit 1001 which is the

' 255 Patent.
(Wher eupon, Exhibit 1001 for the
' 255 Patent was introduced.)
MR COVACK: Jeff, | have an extra one
i f you want.

| ' mgoing to hand you the '282 Patent, which
was al so marked as Exhibit 1001 inits |IPR
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(Wher eupon, Exhibit 1001 for the
' 282 Patent was introduced.)

MR. COMACK: And |'m going to hand you
the '683 Patent, which was marked as Exhibit 1001 in the
| PR for the '683 Patent.

(Wher eupon, Exhibit 1001 for the

' 683 Patent was introduced.)
BY MR COVACK
Q So 1've handed you the '683, the '282 and the
' 255 Patents.
Have you reviewed all three of these patents?
A | have.
Q And you're prepared to tal k about them today;
correct?
A | am
Q Now, you submtted a single declaration in al
three IPRs; is that correct?
A. | did.
Q And |'mgoing to give you a copy of it just so
you have it in front of you. Gve nme one nonent while
| ook for it.
| ' mgoing to hand you what's been previously
mar ked as Spin Master Exhibit 2015 in all three |IPRs.
(Wher eupon, Exhibit 2015 was

I ntroduced.)
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BY MR COVACK:

Q Is this the Declaration submtted in all three
| PRs?

A Yes.

Q Ckay. Now, if | ask you a question about
Exhi bit 2015, unless you tell nme otherwise, |'mgoing to
understand that your answer to my question applies to all
three | PRs.

|s that okay with you?

A Yes.

Q Ckay. Now, do you understand that the '683
and the '282 Patent have the sane specification and
drawi ngs?

A |'"'maware of the '282 and 683.

Q So yes, they do have the sane specification
and draw ngs; correct?

A Correct.

Q Ckay. You al so understand that the
' 255 Patent includes the specification and draw ngs of the
'683 and '25 -- I'msorry, the '282 patents?

A It includes the full spec and all the
drawi ngs; is that what your question is?

Q Yeah. So in other words, whatever -- in terns
of the specification and drawing that's in the '282 Patent

and the '683 Patent, you would also find in the
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'255 Patent; is that correct?

A | believe so.

Q And do you understand that the '255 Patent
al so includes additional specification and drawi ngs on top
of what's in the '255 -- |'msorry, the '282 and the
' 683 Patents?

A Yes, |'maware there's additional draw ngs.

Q (kay. And al so sonme additional disclosure in
the specification as well?

A. Yes.

Q Ckay. So unless | tell you otherw se, when
ask you a question about this conmon specification or
common draw ngs of any one of the '683, '282 and
'255 Patents, I'mgoing to understand that your answer to
my questions applies to all three of the patents -- the
‘683, '282 and ' 255 Patents.

| s that okay with you?

A Yes.

Q Okay. So for exanple, if | ask you a question
about language in the specification of the '683 Patent,
unless | tell you otherw se, you should assune that ny
question also applies to the sane | anguage in the
specification of the '255 and the '282 Patents; okay?

A Ckay.

Q And if your answer applies to only one of the
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‘683, '282 or '255 Patents, will you let nme know which
patent your answer applies to or ask ne to rephrase the
question?

A Yes.

Q Ckay. And before we dive into your
decl aration, are there any m stakes that you noticed in
your declaration that you'd like to point out?

A There's a coupl e of typos.

Q Ckay.

A But we could find themif you want.

Q Yeah, if you have them handy. |f you don't,
you know, we could | ook during break.

A There's one -- there's, |ike, sone words that
are nmushed together that we could find if it cones to it.

Q That's fine.

A There's anot her one where it uses the wong
word, it copies the wong word from above.

Q (kay. And do you want to do the same thing;
iIf we get toit, you'll correct it?

A Yeah.

Q Because | think you have a thick, |engthy
decl arati on.

A | don't know where they are. |'msorry, |I'm
tal ki ng over you.

Q | wouldn't, either, for what it's worth.
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(kay. So if we can go to your declaration,
paragraph 22.

Are you there?

A | amthere.
Q Geat. And let nme take a step back before |
ask you a question about that paragraph.

Thr oughout your decl aration, you use the
acronym"POSITA," P-OS-1-T-A, as at shorthand for the
phrase "person of ordinary skill in the art"; is that
correct?

A Correct.

Q And if we | ook at paragraph 22 of your
decl aration, you provide a definition of a PCSITA
correct?

A Correct.

Q And if you go to paragraph 23 of your
decl aration, you also quote to M. Delman's definition of
a POSITA;, is that correct?

A Yes. Correct.

Q And in formng your opinions in all three
| PRs, your opinions are the sanme under both M. Delman's
definition and your definition of a POSITA;, is that right?

A Yes.

Q Let's go to paragraph 147 of your declaration

Are you there?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

17 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025

Prime Time Toys v Spin Master 17
A | ' mt here.
Q Ckay. |'mjust going to read it out loud to

you, and again, this is paragraph 147.

You wite, "It is ny opinion that Xploderz
were commercially successful and that this commrerci al
success has a nexus to at least Cains 8 19 and 20 of the
'282 Patent and Clains 5 8 and 9 of the '683 Patent. In
formng ny opinions, | have reviewed the sales data for
2011 and 2012 for the Xploderz nyself, and | have revi ewed
the ITC trial testinmony of Lynn Rosenblum an expert in
the toy industry with prior experience in toy marketing
and sales to confirmny understandi ng of the Maya G oup
sales data in the context of the toy industry."”

Did | read that correctly?

A Yes.

Ckay. Now, it's your opinion -- your opinion
I's that commercial success evidence that you discuss in
Exhi bit 2015 has a nexus to Clains 8, 19 and 20 of the
'282 Patent; is that right?

A At least Clains 8, 19 and 20 of the
'282 Patent, and then also Clains 5, 8 and 9 of the
' 683 Patent.

Q | see. You didn't discuss commercial success
or secondary considerations evidence of any other claimin

your declaration, though; isn't that right?
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A This declaration was focused on those specific
cl ai ns.

Q Right. And you didn't rely on any secondary
consi deration evident for the '255 Patent at all; correct?

A | did not focus on the clains of the
'255 Patent for this report.

Q Ckay. Now, it's also your opinion that
I ndustry praise evidence that you discuss in Exhibit 2015
has a nexus to Cains 8 19 and 20 of the '282 Patent; is
that right?

A |'msorry, was that the sane question you
asked?

Q No. So that's a good question, and | can see
why you thought that.

So ny prior question was, | asked you about
the claims of the '282 Patent regarding commercia
success, so now |'m asking about industry praise, so it's
a slightly different question, so I'Il ask it again,

Does that nmake sense to you?

A You're tal king about industry praise now?

Q Yes. So is it your opinion that the industry
prai se evidence that you discuss in Exhibit 2015 has a
nexus to Cainms 8 19 and 20 of the '282 Patent?

A As well as Claims 5, 8 and 9 of the '683.

Q | see. And you also rely on commercia
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success for Claims 5, 8 and 9 for the '683 Patent as well;
correct?

A Correct.

Q Ckay. Al right. Now, in paragraph 147, you
state that you reviewed the ITC trial testinony of Lynn
Rosenbl um

Did you review all of her testinony?

A | reviewed the testimony. | think I reviewed
all of it, yes.

Q Okay. And are you relying on Ms. Rosenblunis
testinony in formng your opinions?

A In part.

Q (kay. Do you have any reason to believe that
Ms. Rosenblum s testinony is not accurate?

A | don't have any reason to believe that.

Q Ckay. You don't have any financial expertise;
correct?

MR. DARBY: njection to form

A Vell, | would not say that, that | have no
financial expertise.
BY MR COMACK

Q \What woul d you say?

A That | have sone financial expertise.

Q Ckay. Tell ne about what your area of

expertise is in financial areas.
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A Well, | teach some of the business side of toy
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devel opment in ny toy devel opnent course. One of the four
schools that | run is retail nmerchandising.
Q Anyt hing el se?
A | had a product on the market through
l'icensing, and I work with students on |icensing deals
w th conpani es.
Q So you believe that you're qualified to offer
expert opinions on financial natters?
MR. DARBY: njection to form
A | think in the case of the data presented
here, |I'mcapable of |ooking at sales of certain blasters
and conparing them
BY MR COVACK
Q But do you have expertise to do that?
MR. DARBY: njection to form

A | think, to the degree of what we're |ooking
at in this case, |I'mcapable of conparing sales data on
NERF guns.

BY MR COVACK

Q Do you have an accounting degree?

A | don't have an accounting degree.

Q Are you a CPA?

A ' mnot a CPA.

Q Do you have expertise in accounting?
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MR. DARBY: (nbjection to form

A ' mnot an expertise -- | don't have expertise
I n accounti ng.

BY MR COVACK:

Q Do you have a marketing degree?

A | don't have a nmarketing degree.

Q Do you have any peer-reviewed publications
regardi ng marketing?

A The nunber of ny papers are on how
presentation of ideas influence consumers' wllingness to
buy or desire to -- the desire to have them and that's
related to marketing.

Q And for those papers, do you cite well-known
mar keting principles?

MR. DARBY: (njection to form

A Li ke willingness to pay, for exanple.
BY MR COVACK:

Q And do you have a business degree?

A No.

Q You're not an expert in business; are you?

MR. DARBY: (bjection to form
A ' msorry, what was the question?
BY MR COVACK:
Q You have no expertise in business; do you?
MR. DARBY: (nhjection to form

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

22 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 22

A | nmean, | run ny own consul ting business.
BY MR COVACK

Q Right. But that doesn't make you an expert;
does it?

A | mean, practicing -- | don't know if that
makes me an expert.

Q CGetting back to Ms. Rosenblum have you ever

spoken to her?

A | have spoken to her.

Q When was that?

A During -- a year ago.

Q A year ago in connection with these | PRs?

A In connection with -- we talked during the
heari ng.

Q You're tal king about for the ITC?

A | TC.

Q Have you spoken to her at all in connection
with these | PRs?

A | have not spoken to her in connection with
t hese | PRs.

Q Ckay. And when you spoke to her in connection
with the | TC proceedi ngs, what did you speak about?

A | don't recall. It was a long tinme ago.

Q You don't renenber any conversations about the

opi nions that you or her were providing in that | TC case;
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Is that right?

A | don't recall what we tal ked about.

Q Do you know who COded Ben- Ezer is?

A From ny understanding, he is one owners or
founders of the Maya G oup.

(Reporter clarification.)

BY MR COVACK:

Q Do you know when he worked for the Maya G oup?

A Do | know when he worked for the Maya G oup?
Q Uh- huh.

A | don't know of f hand.

Q Have you ever spoken to M. Ben-Ezer?

A | have not.

Q Why not ?

A | don't know.

Q Coul d you have spoken to himif you had asked
your counsel ?

A. | don't know.

Q Did you think it was inportant to talk to him
i n connection with formng your opinions in this IPR?

A | reviewed his testinony.

Q Right. But that wasn't ny question.

Did you think it was inportant to speak to him

in formng your opinions --

MR. DARBY. (bjection; asked and
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answer ed.
BY MR COVACK:
Q -- inthis |IPR?
A | reviewed his testimony and didn't think that

was part of this meeting.
Q So you didn't see a need to speak to

M. Ben-Ezer in formng your opinions for this IPR

correct?
A | formed nmy opinions based on the evidence
that | had.

Q Ckay. Did you review the I TC deposition

testinmony of M. Ben-Ezer -- |'msorry, in formng your
opi ni ons?

A | reviewed the testinmony. It's a long
transcript.

Q Un-huh. So did you review all of
M. Ben-Ezer's ITC deposition testinony in formng your
opi ni ons?

A That was included in ny opinions.

Q Do you have any reason to believe that

M. Ben-Ezer's deposition testinony is not accurate?

A | have no reason to think that.
Q Ckay. Well, let's goto-- 1 need to find
what page -- Footnote 6 on page 86 of your declaration.

Are you there?
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A Yeah.
Q (kay. |'mjust going to read Footnote 6 to
you.

"1 understand fromreading the ITC
I nvestigation deposition of Maya Goup's Oded Ben- Ezer
that Maya overal |l made approxi mately $50MM million from
the sales of the Xploderz blasters and amunition.” And
you cite EX2032, (Ben-Ezer Deposition), pages 275, lines
11 to 14.

You go on to state, "I have focused ny
analysis on the first two years since that is the nost
detailed data that is available fromthe Maya G oup, but
al so believe that continued sales and line extensions in
| ater years are al so supportive of commercial success,
whi ch is described further below and in trial testinony
and expert report of Ms. Rosenblumthat she submitted in
the I TC i nvestigation."

And then you cite her Exhibit 2046,

Section Xl .A 5.
|s that all correct?
A. Yes.
Q Ckay. Now, you state in Footnote 6 that the
Maya Group sold $50 million of Xploderz blasters and
amuni tion.

s it your understanding that this $50 nmillion
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sales figure covers the 2011 to 2015 tinme period?
MR. DARBY: njection to form

A That's ny under st andi ng.
BY MR COVACK

Q Ckay. Now, your commercial success analysis
of the Xploderz product only focused on sales of the
Xpl oderz for the first full two years, and in
paragraph 148 of your declaration, you state that those
sales took place in 2011 and 2012 and that the total sales
of the Xploderz products during that tine totaled over
$35 million; is that correct?

A And over -- yeah; that's correct. Yeah.

Q (kay. Do you know what the sales for the
Xpl oderz products were in 2013?

A | think one could back out the sales for the
years after 11 and 12 by subtracting the totals.

Q So what were the sales of the Xpl oderz product
in 20137

Dr. Kudrowitz, | don't believe you have that

sales date for 2013, '"14 or '15 in your report, but |I'd be
happy to read to you what Ms. Rosenblum said to you about
those sales, if that would help.

A Sure.

Q And 1'I1l just read it to you.

The question -- this is in Exhibit 1004,
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pages -- page 581, and I'mreading to you fromlines 3 to
16, okay.

"Question: Do you know that there were sales
in 2013 and 20147
Answer:  Yes.
Question: Gkay. Did you know that the
Xpl oderz revenue declined from$17 nmillion in 2012 to
$12 mllion in 20137
Answer: Yes."
So I'll stop there for a nonent.
So based on her testinony, do you understand
that the Xploderz sales in 2013 was $12 mllion?
MR. DARBY: njection to form
A It sounds like that's what you read to ne.
BY MR. COMACK:
Q Do you disagree with Ms. Rosenbl unf
A | don't have reason to disagree.
Q (kay. And |'mgoing to continue with the Iine
of questioning starting on line 9.
"Question: Did you know that the Xpl oderz
revenue declined again to $7 mllion in 20147
Answer: Yes."
Based on Ms. Rosenblum s testinony, do you
agree that the Xploderz revenue was $7 mllion in 20147

MR. DARBY: (Cbjection to form
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A | don't have any reason to disagree with that.
BY MR COVACK
Q S0 you agr ee.
MR DARBY: (bjection; asked and
answer ed.
A | don't -- I'magoing off of what you're saying
what she said, and | don't have a reason to disagree.
BY MR COVACK:
Q Ckay. 1'mgoing to keep reading her
testinony.
"And again, in 2015 to just $500,000. Did you
know t hat ?
Answer: Yes."
Do you agree with Ms. Rosenblum that the
Xpl oderz sales in 2015 were $500, 000?
A Again, | don't have any reason to disagree.
Q (kay. And then I'mgoing to read one nore RA
to you.
"And to zero in 2016."
That was the question.
"Answer: Yes, | knew all of that."
Do you agree with Ms. Rosenblum that the sales
of the Xploderz in 2016 were zero dollars?
A | don't have a reason to disagree.

Q s it your opinion that declining sales of
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Xpl oderz products from 2013 to 2016 evi dence commerci al
success for the clains of the '282 and ' 683 Patent?

A Yeah, so it's my opinion that the Xpl oderz
were a commercial success. There's -- in the toy
I ndustry, according to ny report, if you have a |ine that
has $3 or $4 mllion, that's a good brand. They sold
$15, $17 million in the first tw years, and they were in
mllions in the followng two years as well, and even if
the sales went down to have a toy on the market for
multiple years is a success.

Q So you believe that a drop from$17 mllion to
$12 mllion, a $5-mllion drop in 2013, then another
$5-million drop in 2014, and then al nost a
$6-and-a-half-mllion drop in 2015 is evidence of
commrer ci al success?

MR. DARBY: (Cbjection to form

A Yeah, in totality, the toy industry, when you
have a toy that was successful for one, two years, that's
a success, and they were pulling in mllions of dollars
for several vyears.

BY MR COVACK:

Q So a steep decline in sales over a three-year
period represents comrercial success.

| s that your opinion?

MR DARBY: Objection to form
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A Vell, tw parts: One, it doesn't negate that
It was a commercial success for two years.

BY MR COVACK

Q | see.

A But also, in the toy industry, having a toy
that goes on the market for four years is also a marker of
success, and that is also supported by Lynn's testinony.

Q Let's go back to Footnote 6 on page 86 of your
decl arati on.

You indicated that you were relying on the
sales of the first tw years because that was the "nost
detail ed data."

s that right?

A Most detailed -- that was avail abl e.

Q | see.

And there, you didn't discuss the sales for
the years 2013, 2014 and 2015; correct?

A Are you asking in this paragraph if |
di scussed t he sal es?

Q In that paragraph or anywhere else in your
report.

A Wll, the total sales are in that $50-million
figure.

Q Right. That's true.

But you didn't discuss the decline -- in other
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words, the sales, year over year, from 2013, 2014 and
2015; correct?

A | did not go into detail on the sales of those
ot her years, but | did discuss that a toy that is on the
mar ket for nmany years isS a success.

Q And what do you base that opinion on?

A My expertise in the toy industry.

Q \WWhat expertise do you have in the toy
I ndustry?

A |'ve taught toy design for 16 years, | bring
students to Toy Fair, | go to Toy Fair.

Q Right. But you haven't taught -- I'msorry,
you' re not a marketing expert, though?

MR. DARBY: njection to form

A Vel l, | nmean, you can be an expert in the toy
I ndustry w thout being in marketing.

BY MR. COMACK:

Q Well, you're tal king about a conmerci al
success of a product.

What qualifies you to do that?

A From nmy experience in the toy industry, | see
toys on the market and off the market. | ama judge for
Toy of the Year. | study the toy industry.

Q Do you study the sales and how that affects a

conpany's success in the toy industry?
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A | n some ways.

Q What ways?

A | mean, that's part of understanding the toy
I ndustry.

Q Have you ever worked for a toy conmpany?
|'ve worked with toy conpanies.
As a consultant?

As a consul tant.

o > O >

When you work with those toy conpanies, do you
provi de consul ting services regarding their sales?

A Sonetines sales are inportant in the
conversations,

Q Do you advise themon how to be comrercially

successful when you provide commercial consulting

services?
MR. DARBY: njection to form
A | think that's the end goal.
BY MR COVACK

Q Do you |l ook at a toy conpany's sales data and
give them consulting advice on whether their sales data is
evi dence of a conmercial success in connection wth your
consulting services?

A | woul d give advice on certain products.

Q That's not what | asked you. |'m asking you

about sal es dat a.
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Do conpani es that hire you, toy comnpani es,
provide you with their sales data and ask you to provide
consulting services on whether their sales data shows t hat
they were comercially successful ?

MR. DARBY: njection to form
A In that specific exanple, that is not what
conpani es would work with me for.
BY MR COVACK
Q (kay. ©oing back to Footnote 6 in your
decl aration, you state there were |ine extensions for the
Xpl oderz products in, quote, "later years."

By "later years," do you nmean 2013, 2014 and
2015?

A Line extensions also applies to year 2012 as
wel | .

Q (kay. Because in your -- just so | understand
It, in Footnote 6, you seemto say that you were relying
on sales figures for 2011 and 2012, the "first two years"
you call them and then you refer to "later years." So
found that confusing.

So are you saying that "later years" includes
20127

A The way | read this statenent and the way |
intended to wite this statenment was that the continued

sales and line extensions in the [ater years support
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commer ci al success.
Q And just to clarify, when you use the term

"later years," what tine period are you covering?

A After the first two years, so '13, '14.
However, as a side note, the line extensions in 2012,
there are line extensions in 2012, as well.

Q Got you

Now, the introduction of |ine extensions of
Xpl oderz product was not enough to prevent the decline in
sal es of those products; was it?

A | don't know what |ed specifically to the
decline in sales, but regarding |ine extensions, they
typically indicate that there is success. You wouldn't
cone up with new varieties of products if things are not
successful .

Q But the introduction of the |Iine extensions of
Xpl oderz products was not enough to prevent the decline in
sal es, whatever the reason was; isn't that right?

MR. DARBY: (njection; asked and
answer ed.

A The line extension could also be a reason --
could also play a role in the increase in sales in 2012,
too. | don't know.

BY MR COMACK:
Q You have no know edge of the inpact of the
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line extensions in 2012 on sales; is that correct?

A My argument here is that they are an indicator
of commercial success. To the degree at which they led to
outcones, | can't tell you of f hand.

Q But you agree that the sales of Xpl oderz
I ncreased, year over year, from 2013 to 2015; correct?

MR. GEORGE: Decreased.
BY MR COVACK

Q | ' msorry, decreased. Strike that.

You agree that the sales of the Xploderz
products decreased, year over year, from 2013 to 2015; is
that correct?

A |''maware that the nunbers decreased.

Q And you agree that the |ine extensions
i ntroduced from 2013 to 2015 coincided with that decrease
I n sales, year over year, of Xploderz products; correct?

A Not exactly. There were still |ine extensions
in 2012 when the sal es increased.

Q | ' m asking you about the |ine extensions in
2013 to 2015, the sales of those products and those |ine
extensions resulted in a decrease in sales, year over
year; correct?

MR. DARBY: njection to form
A | don't think one can attribute the line

extensions to the reduction in sales.
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BY MR COVACK:

Q Why not ?

A There coul d be other factors.

Q But the sales did decrease from 2013 to 2015
when those |ine extensions were introduced.

That's a fact; correct?

A They al so increased in 2012,

Q That wasn't ny question, Dr. Kudrowitz. [|'m
asking but 2013 to 2015, and | just want to you focus on
t hose years.

The sal es decreased, year over year, from 2013
to 2015 for the line extensions that were introduced for
2013 to 2015.

That's a fact; correct?

A No.

Q It's not?

A You can't attribute having line extensions to
a decrease in sales.

Q | didn't use the word "attribute."

| " masking you if the sales decreased, year
over year, from 2013 to 2015 for the line extensions that
were introduced from 2013 to 2015 -- straight sales
nunbers.

Do you disagree with that?

A | want to make sure | understand your
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question.

Are you saying that the products that were
rel eased in 2013 to 2014 had | ower sales numbers than
those in 2011, 2012.

Q No. |'masking you if the sales -- let ne
back up.

You cited sales of 2011 and 2012 as conmerci al
success; right?

A. Yes.

Q Ckay. And you didn't cite any sales data as
part of your commercial success analysis after 2012; is
that correct?

MR. DARBY: njection to form

A Vll, there were $50 mllion of sales, total,
and sone of that is after the first two years.
BY MR COMACK:

Q Right. And that -- so you had -- what was the
total nunber?

So you had $35 mllion in sales, the Xploderz.
There were $35 mllion of Xploderz sales in 2011 and 2012
correct?

A So according to ny report, yeah.

Q | f | ook at paragraph 148, bottom|line of
page 85, you'll see the nunber.

A Yes, $35 million in sales in the first two
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years.
Q And the first two years being 2011 and 2012
correct?

A Correct.

Q So that neans that there were only $15 mllion
in sales from 2013 to 2015; correct?

A That is correct. However, | also want to call
out that having three or four mllion is a good -- is
successful in the toy industry. And so you're saying
$15 mllion, that's still successful.

Q Right. But when the |ine extensions were
I ntroduced in 2013, the sales from 2012 to 2013 dropped by
$5 mllion; correct?

MR, DARBY: (Cbjection to form

A | don't recall the actual -- the exact nunbers
that you said earlier
BY MR COVACK:

Q Wl |, M. Rosenbl um explained that the sales
of the Xploderz dropped from$17 million in 2012 to
$12 million in 2013, and you agreed with her; correct?

A That's correct.

Q And so the line extensions sold in 2013
coincided with a $5-million drop in sales of Xploderz
products; correct?

A | mean, you're framng it that way, but one
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can also ook at it as the line extensions led to
$12 mllion in sales in 2013, which is, on its own,
successful, as well.

Q Did you ask M. Ben-Ezer why there was
$5-million drop in sales of Xploderz in 2013?

A As | said, | didn't talk directly wth
M. Ben-Ezer.

Q Do you know if he testified about why there
was a drop in sales?

A | don't recall offhand.

Q |f the conpany was faced with declining sales,

woul d they do a line extension to try and increase those

sal es?
MR. DARBY: (bjection to form
A Ch, I'msorry, | thought you were reading from
his report -- fromhis statenent.
BY MR COVACK
Q | wasn't, so I'lIl repeat the question. |

apol ogize for that. This is a question that |'m asking
you.
|f a conpany was faced with declining sales,
woul d that conpany try to do a line extension of their
products to try and increase those sal es?
MR. DARBY: nhjection to form
A | think it could be one thing a conpany could
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do, but it's not the only thing soneone would do.
BY MR COVACK

Q What is your basis for your opinion that a
conpany could try to do line extensions to increase sales
of a product?

A Havi ng exposure to the industry.

Q Your exposure to the industry is what you base
t hat opinion on?

A Seei ng how conpani es put out different |ine
ext ensi ons over the years.

Q And are you just tal king about the toy
I ndustry?

A And product industry.

Q (kay. Let's go to paragraph 166 of your
declaration. Let ne know when you're there.

Are you there? | was going to read it to you,
Dr. Kudrowitz. Are you at paragraph --

A. Yes, |'mat 166.
Q So I'mjust going to read you what you say in
par agraph 166.

"Regarding line extensions, as discussed
above, the Xploderz yielded nultiple |ine extensions
including the X2, Night Fighterz, Blaster Pro, X3, and
Firestorm This is a factor signaling that the Xpl oderz

were commercially successful.”

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

41 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 41

And then you cite two exhibits, and then it
goes on to say, "A line extension signals that the
manuf acturer believed that the original products were
commercially successful enough to invest in the additiona
costs necessary to release the extension products.” You
provide nore citations.

"Here, Maya G oup extended the Xploderz |ines
multiple tines, which is a signal that the Xpl oderz
product was a commercial success," and you provi de nore
cites.

So am | correct fromthat passage that it's
your opinion that the mere fact that there were line
extensi ons are evidence that Xploderz products were a
commrer ci al success?

MR. DARBY: njection to form

A Well, as | say in the report, a line extension
signals that the manufacturer believed that the original
products were comercially successful enough to invest in
the additional costs necessary to rel ease extension
products.
BY MR COVACK:

Q But we know fromthe sales data from 2013 to
"15 for the Xploderz, that sales, in fact, decreased;
correct?

A. The sal es decreased from'13 to '15.
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Q And the Xpl oderz product had to be
di sconti nued because of those declining sales; correct?
MR. DARBY: nhjection to form
A | don't know specifically why.
BY MR COVACK:
Q You don't know? Because you didn't speak to
M. Ben-Ezer; correct?
MR. DARBY: njection to form

A | didn't speak to M. Ben --
BY MR COVACK:

Q Ezer.

A -- Ezer.

Q (kay. And the line extensions did not reverse
the sal es decline from2013 to 2015; correct?

A So, | nean, the line extensions did attribute
to, what is it, $15 mllion in sales in those |later years.

Q | understand. But ny question was a little
different.

The |ine extensions of the Xploderz product

did not reverse the sales decline of those products from
2013 to 2015; correct?

A They still led to $15 nillion in sales.

Q Not my question. They didn't reverse the
decline. 1'mtalking about the decline, not the total

nunber of sal es.
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The Xpl oderz line extensions did not reverse

the continued decline in sales from 2013 through 2015;
correct?

A Continuing the line extensions from2013 to
2015 did not result in increased sales in those years.

Q They resulted in decreased sales in those
years; correct?

MR. DARBY: njection to form

A Wl |, again, there could be other factors
i nvol ved in decreasing sales.
BY MR COVACK

Q That wasn't ny question.

The line extensions did not prevent the

decrease in sales from2012 to 2013; did they?

A | would say that the |line extensions -- the
way | would classify it is that the |ine extensions did
not result in any increase in sales in those years.

Q Dr. Kudrowitz, the Maya Group sold $17 nillion
in Xploderz in 2012; correct?

A Can you say that again?

Q The Maya G oup sold $17 mllion of Xpl oderz
product in 2012; correct?

A That sounds right, yes.

Q And then in 2013, the Maya G oup sold line

extensions for the Xploderz products; correct?
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A Correct.
Q And in 2013, the sales for the Maya G oup of
the Xpl oderz product were $12 mllion; correct?
A Correct.
Q So the line extensions introduced in 2013 of
t he Xpl oderz product did not prevent that $5-mllion
decrease in sales of Xploderz product in 2013; is that
correct?
MR. DARBY: (njection; asked and
answer ed.
A That's not how I would characterize that.
Again, | would say they did not lead to continuing the
sane sal es nunbers in 2012.
BY MR COMACK:
Q But they didn't prevent those sales from
decreasi ng; correct?
MR. DARBY: (njection; asked and
answer ed.
MR COVACK: | don't think he did, Ken.

| "' m aski ng about the word "prevent," and he keeps ignoring
that part of ny question, so...
MR. DARBY: Sane objection.
A Just the characterizing -- characterizing of
It as preventing, | don't necessarily agree with that

framng of it.
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BY MR COVACK:

Q So do you think those line extensions in 2013
caused an increase in sales as conpared to 2012?

A | would say that they resulted in simlar
sales as Year 1, which was al so successful.

Q Adrop in $ mllion in sales, to you, is
simlar; correct? |s that what you're saying?

MR. DARBY: njection to form

A | believe -- so in the first year, is it
$14 million in sales?
BY MR COVACK:

Q | don't know.

A According to page 87 of ny report. And you
said in your -- I"'msorry, | don't have the report in
front of ne.

In Year 3, how nmuch sal es were there?

Q Are you tal king about 20137
A I n 2013.

Q $12 mllion.

A $12 million.

So again, according to ny report, $3 to
$4 mllion is a successful nunber for a toy, and we're
talking $12 million. That's still successful in the toy
I ndustry.

Q Ckay. So just to be clear, it's your opinion
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that -- let me withdraw that.

MR. DARBY: Counsel, getting towards an
hour on the record, if we could work in a break soon.

MR. COMACK: | just have three questions
and then we can take a break if that's okay.
BY MR COVACK:

Q Are you ready, Doctor?

A Ready.

Q |s it possible that |ine extensions are
evi dence of an attenpt by a conpany to resuscitate a dying
product ?

A | don't know -- | don't know necessarily, but
| do know that, according to ny report, they are also a
sign that the manufacturer conpany believes that there is
potential there.

Q | n paragraph 166, you provide several
citations to Ms. Rosenblums report fromthe ITC and her
testinony fromthe | TC hearing.

Do you see that?

A Yes.

Q And so you' re basing your opinions regarding
i ne extensions on Ms. Rosenblum s testinmony fromthe ITC
case; is that right?

MR. DARBY: nbjection to form
A. That's in part. As | said in ny report, in
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paragraph 147, "In formng ny opinions, | reviewed sales
data nyself, | have reviewed the ITC testinony of Lynn

Rosenbl um an expert in the toy industry with prior
experience in toy nmarketing sales to confirmny
under standi ng of the Maya Group sales data in the context

of the toy industry."

BY MR COVACK

Q | was just talking about Iine extensions, not
sal es dat a.

A | reviewed her testinony in nmaking these
opi ni ons.

Q (kay. Do you know if Ms. Rosenbl um consi dered
the sales data for the line extensions in 2013 to 2015?
A This looks like I"'mciting to her testinony
regarding |ine extensions.
Q ' msorry, do you know if she considered sales
data for line extensions sold from 2013 to 2015?
A | woul d expect that she did.
MR COVACK: (kay. Let's take a break.
(Whereupon, a recess was taken
from10:10 a.m to 10:23 a.m)
BY MR COVACK
Q Dr. Kudrowitz, we just took a break.
| apol ogi ze for asking this question -- |

think it's going to get alittle repetitive and naybe even
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annoying -- but during the break, did you speak to your
counsel about any aspects of your testinmony?

A No.

Q Ckay. Is it your opinion that one of the
reasons for the comrercial success and industry praise for
the Xpl oderz product was its ability to hold nore

anmuni tion?

If it helps, | could give you an exanple
where -- in your report for that. So it's in nany
different places -- I'Il wait. Go ahead.

A Can you repeat your question?
Q Absol ut el y.
s it your opinion that one of the reasons for

the commercial success and industry praise for the
Xpl oderz product was its ability to hold nore ammunition?

A So in ny report, in paragraph 211, | say that
"The fact is that the Xploderz did have the as-clained
firing mechanism the as-claimed amunition that created
t he di stance advantages and did have the nagazi ne conbi ned
with the SAP ammunition that created the capacity
advant ages, and the Xpl oderz did conbine the as-cl ai ned
ammunition with the as-claimed projectile |auncher to be
the first SAP or un-projected blaster on the market."

Q So just so that | could have a clear answer,

because | know you were reading fromyour report, is it
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your opinion that one of the reasons for the commerci al
success and industry praise for the Xploderz product was
its ability to hold nmore ammunition?

A There were other products on the market that
held lots of ammunition, but in this case, the success was
hol ding the as-clainmed ammunition in the blaster as
clained. That's what led to the success.

Q The nere fact of hol ding the as-clained
ammunition in the as-clainmed blaster was the reason for
success?

MR. DARBY: njection to form

A The success cane fromthe conbination of the
as-claimed -- the benefits of the as-clained ammunition in
the as-claimed blaster.

BY MR COVACK:

Q What benefits are you tal king about ?

A Being able to hold nore anmmo, being able to
shoot that ammunition further, for exanple.

Q Ckay. Thank you.

Sois it your testinony that there is a nexus
between the ability to hold nore ammp in daimb5 of the
'683 Patent and Claim8 of the '282 Patent?

|s that right?

A Can you repeat your question?

Q Yes. Is it your testinony that there's a
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nexus between the ability to hold nore ammo in Caim5 of
the '683 Patent, as well as Claim8 of the '282 Patent?

A So on page 77 of my report, | say that the
Xpl oderz were praised and celebrated with its nexus to the
I nventions described in those clains.

Q But my questionis, is it your testinony --
you understand that you have to show a nexus between a
clained feature and the success; correct?

MR. DARBY: njection to form

A Are we in the context of industry praise? |Is
that what we're tal king about right now?
BY MR COVACK:

Q |'"mjust talking about -- sure, let's talk
about industry praise.

Do you understand that you have to show a
nexus between the praise of a clainmed feature and the
praise itself? Let ne withdraw that.

Pl ease go to paragraph 145 of your
decl arati on.

A Ckay.

Q And |'mgoing to read you -- "I understand
that if comrercial success is due to sonething already
known, then non-obvi ousness is not shown. For example, if
the comrercial success is due to an unclainmed feature of

the patent-practicing device or if what creates comercia
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success was known in the art, the success is not
pertinent."

Do you see that?

A Yes.

Q Are you tal king about a nexus there?

A This is in the context of commercial success,
and in 142, | talk about the nexus requirenent to be net.

Q Thank you.

And so paragraph 142, you state, "For a nexus
requirement to be met, | understand that the commrerci al
success nust be causally related to the invention itself.
That is, the asserted conmercial success of the product
must be due to the nerits of the claimed invention, and
not to other factors such as a patentee's dom nant
position in the market, or advertising or packaging
unrelated to the patented feature.”

Correct?

A Correct.

Q So do you understand that for the nexus
requi rement to be net, there nust be a causal |ink between
the comercial -- the secondary consideration evidence and
the claimed feature itself?

A My under st andi ng, according to paragraph 211,
Is that there needs to be a nexus between the evidence in

the case and the nmerits of the clained invention.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

52 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 52

Q Right. So there has to be sone claim and it
has to be some specific claim and the nexus has to be
bet ween that evidence of, say, commercial success and the
specific clained feature of the claimyou're relying on;
for exanple, Claimb5?

A Well, it can be the merits of the clained
I ntenti on.

Q What does that nean?

A It could be the advantages or benefits of that
cl ai m el enent invention.

Q Ckay. Take a look at daim5 of the
'282 Patent. Actually -- yeah, daim5 of the
'683 Patent. | gave you the wong patent number. |
apol ogi ze.

Caimb5 reads, "The systemof Caim1, wherein
the projectile launcher includes a feed chanber for
| oadi ng the soft-projectiles within" --
(Reporter clarification.)
BY MR COVACK
Q "Includes a feed chanber for |oading the
soft-projectiles within projectile |auncher."
Do you see that?
A. Yes.
Q And daimb5 of the "683 Patent is one of the

clainms that you're arguing there is a comercial success
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and praise evidence for; correct?

A |"marguing that there is evidence show ng
that the Xploderz was |inked to the benefits of C aimb5.

Q \WWhat aspect of the Xpl oderz?

A The el enents -- the Xploderz are practicing
daim5.

Q So you're relying on the feed chanber in the
Xpl oderz to show a nexus for daimb5; is that right?

A Vell, all of daimb5, which includes the
projectile launcher having a feed chamber for |oading the
soft projectiles within the projectile |auncher, and 5
depends on 1, and so that as well.

Q | see. Ckay.

So you recall we talked a few m nutes ago
about the ability to hold nore ammo, and you identified
that as one of the benefits of the clains; correct?

A One of the benefits of the clains is it allows
for holding nmore ammo than perhaps other things.

Q Ckay. And is that because of O aimb5?

A Wth 1.

Q But you're not relying on daiml to show
commerci al success or praise; correct?

A Caim5 depends on daiml.

Q Right. But you don't rely on Caiml itself

W thout the features in Caim5 to show commerci al success
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or praise; correct?

A In this report, I'mrelying on daim5, which
captures the features, also, of Caiml.

Q So Claim5 adds a feature to Caim1; correct?

A Caim5 builds on daiml.

Q How so?

A |t adds, "Werein the projectile |auncher of
systemCaim1l includes a feed chanber for |oading the
soft projectiles within the projectile engine."

Q So that feed chanber is not in Cdaiml
correct?

A Not explicitly in Caiml.

Q It's only in Claimb5; correct?

A Wll, it's alsoin daim7 claimng daimb5,
and 6 clains 5.

Q But you're not relying on comrercial success
for daim7 or Jdaim6. You're only relying on commercia
success for Claimb5; correct?

A In the '683 Patent, |'mrelying on --
| ooking at 8 and -- 8 and 9, which rely on 5. Sorry, 7

m

relies on 5, and 8 relies on 7.

Q Gkay. |I'mjust trying to understand the basis
for your reason that there's comercial success and praise
and a nexus for daim5 of the '683 Patent, so | just want

you to focus on only that claim
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Can you tell me why you believe there is a
nexus for O aimb5?

A Caimb5 describes a feed chanber for the
projectile device of daim1l, and the benefits of having a
feed chanber allows you to have |lots of ammm.

Q And for Clains 8 and 9 of the '683 Patent, is
It your opinion that there is a nexus between the ability
to achieve nore distance than the features recited in
Cains 8 and 9?

A So as | say in ny report, 137, the distance is
a result of the increased force acting on the SAP
amuni tion, including as described in the conmon Maya
practice clainms. For exanple, Oaim20, which depends on
19 of the '282 Patent, and Claim9 which depends on 8 of
the ' 682 Patent.

Q Thank you.

Was the industry praise of the Xploderz
product nost generally due to the soft projectile
| aunchi ng device that |aunches a plurality of spherical
hydr at ed super-absorbent pol ymer soft projectiles?
MR. DARBY: (nhjection to form

A The praise was due to a conbination of the
as-cl aimed ammuni tion used in the as-clainmed blaster.
BY MR COVACK:

Q | ' mlooking for a sinple "yes" or a "no" to ny
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question.

Was the industry praise of the Xpl oderz
bl aster nost generally due to the soft projectile
| aunchi ng device that |aunches a plurality of spherical
hydr at ed super-absorbent soft projectiles; yes or no?

MR. DARBY: Sane objection.
A It was due to -- the majority of the praise is

due to the clained ammo in the projectile system as

claimed in these highlighted clains on page 76 of ny

report.
BY MR COVACK

Q VWi ch highlighted clains are you referring to
by menory?

A This is what |'mreferring to as the common
Maya practice clains.

Q \What are the claimnunbers?

A Ch, yes. So in Appendix 1, the common Maya
practice clains | 'mreferring to are 8, 19, and 20 of the
'282, and Caims 5 8, and 9 of the '683.

Q So you disagree wth ny statenent that the
I ndustry praise of the Xploderz blaster was nost generally
due to the soft projectile |aunching device that |aunches
a plurality of spherical hydrated super-absorbent soft
projectiles; correct?

A My response is that it was a conbination of
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the as-claimed blaster with the as-claimed amunition.

Q But you're talking as set forth in dains 5,
8, and 9 of the '683 Patent; correct?

A And also 8, 19, and 20 of the '282 Patent.

Q Thank you.

So was the industry praise of the Xpl oderz
bl aster nost generally due to soft projectile |aunching
device that uses air pressure to launch a plurality of
spherical hydrated super-absorbent polyner soft
projectiles?

A | think in nmy report, | state many tines that
it 1s a conbination of the as-clainmed ammunition in the
as-claimed bl aster.

Q But as set forth in Clains 5 8, and 9 of the
'683 Patent and Cains 8 19, and 20 of the '282 Patent;
correct?

(Reporter clarification.)

A Those are the ones |'mdescribing in this

report.
MR. COMACK: | guess let's take a break.
(Whereupon, a recess was taken
from10:46 a.m to 10:53 a.m)

BY MR COVACK:

Q So going back on the record, we just had a

technical difficulty wwth wifi here at your office, so |
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think hopefully it's resolved now
But, Dr. Kudrowitz, during the break, did you

talk to your counsel about the substance of your

testinony?
A No.
Q Ckay. | have in front of nme Patent Omner's

Response filed in the IPR for the '683 Patent, and |'m
reading from page 46 a statenent that Patent Omer put in
their response.
"As discussed bel ow, these advantages - nore
di stance and nore ammp - are nerits of practicing the
'683 Patent's Claim5 (for nmore amunition) and Cains 8
and 9 (for nore distance)."
Do you agree with that statement?
A Can | read that?
Q She can read it back to you. Mne's al
marked up, |'msorry.
(Wher eupon, The record was read
by the reporter.)
A | agree that those are merits of practicing
t hose cl ai ms.
BY MR COVACK:
Q (kay. Let's take a look at aim8 of the
‘683 Patent, and I'Il read it to you.

"The systemof Caim7 wherein the projectile
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| auncher further conprises an air conpression chamber, a
pi ston disposed within and actually aligned with the air
conpressi on chanber, and a spring up operatively arranged
to bias the piston toward a rest position froma cocked
position within the air conpression chanmber."

Do you see that?

A | see that.

And now, |'mgoing to just read Claim9 to
you.

"The projectile systemof Caim8 wherein the
projectile launcher further conprises a smaller dianeter
tube in comunication with the air conpression chanber,
and wherein a biasing force of the spring is sufficient to
cause the piston to nove fromthe cocked position to the
rest position to force air fromthe air conpression
chanmber into the smaller diameter tube and cause a soft-

projectile locating at the firing position to accelerate
and be launched fromthe projectile launcher. Fromthe feed
chamber to a firing position of the projectile |auncher."

Do you see that?

A | see that.
Q Ckay. Does the size of the air conpression
chanber affect the distance that the ammo will travel ?

A | think it plays a role in distance.
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Q And how so?

A If you have a |arger chanber, you could nove
more air.

Q And noving nore air would cause the ammunition
to travel father; is that right?

A It coul d.

Q Ckay. Does the biasing force of the spring
affect the distance that the ammo will travel when
| aunched?

A Li ke the piston, it all plays a role in the
proj ecting process.

Q So the spring working with the piston, the
piston plays a role in how far the ammo will travel.

| s that what you're saying?

A I'msaying that it contributes to projecting
the projectiles a distance.

Q Okay. And how does the piston and the spring
affect the distance that the projectile will travel when
| aunched fromthe claimlauncher?

A The spring stores energy and releases it.

Q Soif I wanted to have a projectile that
travels nore distance, would that depend on the spring
that |'musing?

MR. DARBY: njection to form

A It depends on all of the factors in here, not
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just the spring.
BY MR. COMACK:
Q But does the spring play a role in how far the

anmbo Wil travel when | aunched fromthe | auncher?

A It plays a part in this system

Q How so?

A It allows you to store energy, and then
release it.

Q But is there only one type of spring strength
that exists for these |aunchers?

A | think the Xploderz have a variety of springs
in them

Q And the spring that noves the piston to |aunch
the product, is there only one spring strength that was
used in the Xpl oderz?

A | don't think they all have the same spring --
spring strength.

Q So if | used a stronger spring in the Xpl oderz
than a weaker one, all things being equal, wll the ammo
travel father when | use the stronger spring?

A Keepi ng everything equal ?

Unh- huh.
Even the user?

Yeah.

> O > O

And the degree to which it's pulled back?
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Q Uh- huh.  Yes.
Maybe.
You don't know?

Vell, | nean, there could be other factors.

O > O >

But all the other factors are equal.
So in ny exanple, all factors are equal, and
the only difference is that in the Xploderz, you're using
a stronger spring than a weaker one.

WIIl the ammp travel father when you use the
stronger spring as conpared to the weaker spring?

A Well, in theory, you can transfer nore energy
to the projectile, but it mght also just affect how fast
the same amount of air hits the projectile. Does the rate
of hitting the projectile contribute to the distance, or
Is it just the amount?

In this hypothetical, | would have to do sone
tests.

Q You don't know sitting here today?

A [t sounds reasonable, but | would want to test

Q Wul d a PCOSI TA have known the answer to that
question as of 20107

A | think a POSITA would consider that that is
possi bl e.

Q Wul d the POSI TA have had to do testing to
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confirmthat prior to 20107
A | think a POSITA woul d be obvious to test
t hat .
Q Wt hout doing those tests, the POSI TA woul d
not have known whether a stronger spring would affect the
di stance that a SAP projectile would travel ?
A | think it would be likely, but again, | think

a test would be worth doing.
(Reporter clarification.)

A Wul d be worth doing.

BY MR COVACK:

Q |s there any disclosure in the Hasbro patents
regardi ng what the strength of the springs used with the
pi ston is?

A Are you asking in the spec, is there any
di scl osure of the specific spring strength?

Q Yeah.

A | don't believe there's a specific spring
strength in the spec.

Q |'s there any disclosure in the Hasbro patents
as to how to make the SAP ammo travel father?

A The patents di scuss how the nechani sm
disclosed in the clains allows ammunition to travel
f at her.

Q Where? M question is, where in the Hasbro
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patents is that discussed?

Ckay. And you're |ooking at your report, |
see. And just to be clear, |I'masking about what's in the
patent. If it helps, we could do sonme word searching
because we have an electronic copy if you want us to
search for any words in the patent, Dr. Kudrowitz. Just
l et us know if you'd |like that and give us the words, we'd
be glad to do it.

A So as | note in ny report, "The
super - absor bent pol ymer projectile |aunching toys and/or
weaponry described herein may increase the user experience
as conpared to foam based projectile toys, yet they renain
safe for children to use." And that's on page 79 of ny
report.

Q But you aren't able to find any disclosure in
the patent that discuss the distance that the ammo wil|
travel when | aunched fromthe clained |aunchers; is that
correct?

A There's no specific nention of distance
travel ed, but they are tal king about the experience of
projectiles in this context.

Q Do any of the clains of the Hasbro patents
specify the distance that the ammp nust travel ?

A There's no specification of distance, but the

benefits of practicing these clains are what |lead to
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di st ance.
Q |s there any description in the Hasbro patents

conparing the distance the ammo | aunched by the claim
| auncher versus the distance of the ammo | aunched by any
ot her launcher?

A Can you say that again?

MR CGEORGE: Maybe the reporter can read
It back. Thank you so much.
(Whereupon, The record was read
by the reporter.)

A So again, on the sane page, | talk about how
the as-claimed blaster with the as-claimed ammp has
I ncreased user experience over foam projectile toys, and
specifically howit allows themto be projected with
reasonabl e force and velocity w thout breaking apart,
whi ch has advantages over the other projectiles on the
mar ket .
BY MR. COMACK:

Q All right. Let's take a look at Colum 1 --
let's go to the '683 Patent.

Do you have that in front of you?

A Yes.

Q And 1"'mgoing to read to you from Colum 1
starting at line 49 through 67 when you're ready.

"Al though NERF and other foamlike nmaterials
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can be used to nake toy weaponry projectiles that are
relatively safe to project or launch, the properties of
NERF and other foamlike materials have sonme significant
drawbacks when used as projectiles for projectile
| aunching toys. Because foam based materials such as NERF
foamare light, they are highly susceptible to air forces
when trying to project themthrough the air in free flight
as occurs when fired fromtoy weaponry. The soft, [ight
properties of foamand NERF type products are due to their
| ow density. The |low density of foam based projectiles
decreases the nonentum of the projectiles, which in turn
I ncreases the effect of air resistance, drag, and ot her
motion retarding forces. This causes foam based
projectiles to rapidly slow after initial firing and
easily curve off line."

Do you see that?

A. Yes.

Q Ckay. In your opinion, is one of the benefits
of the clained invention in the '683 Patent the ability to
shoot further than NERF | aunchers?

A Can you repeat what you said?

(Whereupon, The record was read
by the reporter.)
A One of the benefits of practicing the claimis

to have projectile launchers that are toys that can shoot
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further than foam | aunchers.
BY MR COVACK

Q So is it your opinion that the clains require
that the SAP projectiles travel a greater distance than
foam projectile |aunchers when | aunched?

MR. DARBY: njection to form

A One of the benefits of practicing the clains
I's that you can shoot projectiles in toy products farther
t han foam shooting products, blasters.

BY MR COMACK:

Q So is that benefit a requirement of any claim
of the Hasbro patents?

A It is an advantage or benefit of practicing
the claim

Q But it's not a requirenent of those claims;
correct?

A | think in the grand -- the wide view of this,
the Xploderz are practicing those clainms and achi eve great
di stance, which is what is being praised, and that praise
Is a benefit of practicing those claimns.

Q Ckay. But I'masking you, is that benefit
that you keep reciting a requirement of any claimof the
Hasbro patents?

A Ina-- sol think in the context of this

report, I'mnot tal king about a hypothetical product that
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doesn't have distance and shoot father than NERF. |'m
t al ki ng about the Xpl oderz, which did shoot father than
NERF.

Q | ' mnot asking about the Xploderz. |'m asking
you about the clainms of the Hasbro patents.

s it a requirement that any product that
practices that patent have the benefits of shooting
greater distance than foam based projectile |aunchers as
you' ve been tal king about? |s that a requirenment of any
cl ai n?

A One could follow the claimand not shoot
further than a NERF gun, but in this case, the Xploderz
follow the claimand did shoot further than a NERF gun.

Q But it's not a claimrequirenment to shoot

further than a NERF gun; correct?

A It is a benefit of practicing the claimthat
you can --

Q | understand you keep telling me it's a
benefit. |'mjust |ooking for a sinple yes-or-no answer

to ny question; is that benefit that you' ve been
di scussing required by any claimof the Hasbro patents?
MR. DARBY: Counsel, if you could,
pl ease let the witness finish his answers.
A The cl ai mdoes not state that one nust shoot

further than NERF
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BY MR COVACK

Q So it's not required?

A That's not how | woul d characterize that.

Q So then it is required?

A Well, how |'mcharacterizing it is that a
benefit of the claimis that you can shoot further than
f oam

Q Ckay. | understand that. But I'mtrying to
under stand what these clains cover and what they don't.

So, for exanple, in the ITC you tested
Prime Time Toys' accused products for infringenent;
right?

A | did.

Q And when you tested the Prime Time Toys
products for infringenent, did you determ ne whether --
did you do a test to show that the Prime Time Toys
products shot further than a foam based projectile
| auncher ?

MR. DARBY: (njection; out of scope.

A The -- | conpared the products to the claim
| anguage, not conpared the products to NERF guns.
BY MR COVACK

Q And you didn't do that because how far a NERF
| auncher |aunches in conparison to any claimof the Hasbro

patents is not a required claimrequirement; correct? You
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know what? | withdraw it

Staying on the '863 Patent [sic], please turn

to Colum 8 -- I'msorry, the '683 Patent, please turn to
Colum 8. 1'mgoing to read starting at line 62 and
continue to Colum 9, line 6.

"The dehydrated soft-projectile 16 nay be sold
ina kit designed to refill a magazine 50. In one
enbodi nent, the kit conprises a pre-counted nunber of
dehydrated rounds designed to fill up a particular
magazi ne when hydrated. A nagazine 50 preferably holds
between 150 and 250 rounds and nore preferably hol ds about
200 soft-projectiles 16."
Continuing to Colum 9, "However, the nagazine
50 and the kit at that fills the nagazine 50, can hold any
number of soft-projectiles. For exanple, larger clips of
approximately 500 to 1,000 rounds nmay be used for nachine
guns, Gatling guns or other rapid fire projection devices
10. In contrast, magazine or clips of 6 to 20 rounds may
be used for single shot toys or weaponry."
Do you see that?
A | do.
Q Ckay. So do you see in Colum 8 where it says
that a magazine preferably holds 150 -- between 150 and
250 rounds and nore preferably 200 rounds?

A. Yes.
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Q Ckay. Is this an exanple of the nagazine's
ability to hold nore ammo that resulted in the comrerci al
success and praise of the Xploderz product?

A Well, | think the Xploderz are an exanpl e of
being able to hold nore ammo.

Q How much ammo did the Xpl oderz hol d?

A They had different anounts, depending on which
model .

Q Can you recall any?

A |f you go to page 56 of my report, | believe
that the nunbers are sonetines how nany ammo they have, so
it mght be 200 in the XBlaster. 450 --

(Reporter clarification.)

A |"msorry, 200 in the XBl aster.
BY MR COVACK:

Q So the nodel nunber that has 200, you believe
that that indicates how nuch ammo the bl aster hol ds?

A | don't know if that's for every case, but |
know i n sone cases, like if you read the Footnote, the
XBl aster 450 was the same as the XBlaster 200, but with

250 nore rounds of anmuniti on.

Q How do you know -- oh, I'msorry, were you
finished?
A | could finish the line and that the

XBl aster 700 was just an XBlaster 200 with 500 additi onal
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rounds of ammunition.

Q But how do you know that doesn't nean that the
product was sold with that many rounds as opposed to
hol di ng that many rounds?

A The way | interpret this statenment is that
with 250 nore rounds neans it had 250 nore rounds.

|'msorry, is that not your question?

Q No. Were those rounds held in the nagazine or
sold in a packet? 1'Il point you to page 59 of your
decl aration, paragraph 103.

Do you see there's an imge of the
XBl aster 2007

A Yes.

Q Ckay. And do you see sort of towards the
bottom of the packagi ng where it says XBlaster 200 in
or ange?

A Yes.

Q And right there it says, "Includes 200
Xpl oderz Amo, " in white text right below that.

A Yes.

Q Ckay. If you look just above the orange text
that | just read to you, do you see a packet that says
Xpl oder z?

A Yes.

Q Isn't this just indicating that that packet

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

73 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 73

has 200 rounds?

A That's what that appears.

Q Right. And this doesn't say that the blaster
hol ds 200 rounds; correct?

A The package does not say it holds 200 rounds.

Q So going back to Colum 8 where we were
reading from is the nmagazine's ability to hold between
150 and 250 rounds of ammp an exanple of the ability for
the blaster to hold nore anmo that resulted in the
commerci al success and praise of the Xploderz product?

A The ability to hold nore ammp is what is
praised in the industry praise, and that is reflected in
the Xploderz products, and it's also a benefit of
practicing these claims.

Q And is it the magazine in the Xpl oderz product
t hat hol ds nore anmo?

A Soindaim5 it says the systemof Caiml
for projectile launcher includes a feed chanber, and the
feed chanber is what is holding -- allow ng for holding
mor e amo.

Q Ckay. So your positionis that it's the feed
chamber in the Xploderz product that held the amo; is
that your position?

A Are you asking if a feed chamber is what hol ds

anmmo?
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Q No, |'m asking --
MR COVACK: Can you just read ny
question back, please?
(Whereupon, The record was read
by the reporter.)
A Wl |, the feed chanber allows for |oading the
anmo.
BY MR COVACK:
Q What do you mean by that?
A It is what allows the ammo to go into the
projectile launcher system
Q Got it. Al right.
Take a look at Caims 1 to 15 of the
' 683 Patent.
Do any of these clains specify the nunber of
ammo rounds that are held by the | auncher?
A ' msorry, which -- what am | |ooking at?
Q '683 Patent, Cains 1 to 15, in other words
all of the clains.
|s there any claimthat requires the nunber of
ammo rounds held by the claimlauncher?
A Well, there's no specific nunber listed for
ammo rounds, but when one practices the clains, it allows
one to have many rounds of ammmo.

Q How many? You know, I'll withdrawit.
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What about Claims 1 to 20 of the '282 Patent,;
do any of those clains specify the number of anmo rounds
that are held by the |auncher?

A Again, the clainms don't specify a nunber of
ammo rounds, but they allow for many rounds of ammo with
the system as-claimed and the amunition as-clai med.

Q All right. Let's look at Figure 3 of the
'683 Patent, and it's the sane figure.

Are you there?

A Ch, no.

Q Figure 3. And the Hasbro patents all have
this same draw ng; correct?

A Yes.

Q Ckay. Does Figure 3 show a nagazi ne?

A This is -- the patent says, "As shown in
Figure 3, the magazine 50." So that shows a magazi ne.

Q | got it. Ckay.

\Where were you reading from just for the
record?

A This is Colum 8, line 36.

Q Thank you.

Now, if you can junp to Claim6 of the
' 683 Patent.

It says, "The system daimb5, wherein the feed

chanmber is provided within a magazine."
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Do you see that?
A | see that.
Q And just to be conplete, if we now junp to
Caim1l of the '282 Patent. I'Il read it.
It says, "The projectile |auncher of CaimS8,
wherein the feed chanber is provided within the nmagazine."
Do you see that?
A Yes.
Q So both dains 6 and 11 that we just read
state that the feed chanber is provided within a nagazine;
correct?

A That's what it says.

Q All right. So let's go back to Figure 3 now
A Ckay.
Q Does Figure 3 show the feed chanber?
A Ckay. Can you ask the question again?
MR COVACK: Please read it back.
(Whereupon, The record was read
by the reporter.)
A Yes.
BY MR COVACK

Q Where in Figure 3 is the feed chamber?
A The nmagazine is a formof a feed chanber.
Q Ckay. Let's go back to Claim6 of the
'683 Patent. It says that, "The feed chanber is provided
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Wi thin the nagazine."
Do you see that?

A Yes.

Q So where within the nagazine is that feed
chanber in Figure 3?

A Figure 3 shows a magazi ne, which has a hol | ow
chanber in which the ammo is stored, and then it has
tapered lines going to an exit which allows for feeding
into the projectile device.

Q So the feed chanber is indicated by reference
nunmber 52; correct?

A No, it's just -- | believe 52 is just an
opening. 52 is a first opening designed to nate with the
proj ection device.

Q Is that part of the feed chanber?

A Is the mating part part of the feed chanber?

Q The narrowed tapered |ines 52, are they part
of the feed chanber?

A 52 is not pointing to the narrow tapering.

Q |'s the opening 52 part of the feed chanber?

A 52, | mean, it needs an opening to feed, but
the chanmber itself is wthin the magazine.

Q Do you know whet her the opening 52 is part of
the feed chanmber or not?

A 52, again, is listed as a -- let me see
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here -- an opening that mates with the projection device.

Q And is the opening 52 the part of the |auncher
that's for loading the soft projectiles within the
| auncher ?

A Well, 52 on its own is not a chanber. It is
an opening to a chanber or froma chanber

Q And is that a part that's for |oading the soft
projectiles within the projectile |auncher?

A The opening allows for the soft projectiles to
go into the projectile [auncher.

(Discussion off the record.)

(Whereupon, a recess was taken

from11:40 a.m to 11:54 a.m)
BY MR COVACK:

Q Dr. Kudrowitz, during the break, did you speak
wi th your counsel regarding the substance of your
testinony?

A No.

Q Ckay. Let's go to paragraph 145 of your
declaration. GCkay. | see you're there, sol'mgoing to
read you what it says.

"I al so understand that if the conmerci al
success i s due to sonething already known, then
nonobvi ousness is not shown. For exanple, if the

comrerci al success is due to an unclai ned feature of the
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patent-practicing device or if what creates the commercia
success was known in the prior art, the success is not
pertinent."

Do you see that?

A Yes.

Q So is it your understanding that if the
commrer ci al success is due to an unclainmed feature or a
feature that was known in the prior art, then the
commercial success is not pertinent to the question of
obvi ousness?

A | believe that's what | say here.

Q Ckay. So there cannot be a nexus to the
commer ci al success if the feature responsible for the
commercial success is unclained or is in the prior art;
correct?

A |f the commercial success is due to a specific
unclained feature, that is true, but that's not what |'m
arguing in ny report.

Q | ' mjust asking you about what your
understanding of the |aw that you applied per paragraph
145. So | think you said it's your understanding, so
we' re good. Ckay.

Let's | ook at paragraph 219 of your
declaration, and this starts on page 125, if that hel ps.

A Ckay.
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Q |"mjust going to read you a few sentences in

that paragraph starting at the top.
"The 'toy' color schene distinguishes the
bl aster products as a toy and not a real weapon. The gun
shape and 'toy' color schene were ubiquitous in the
2010- 2012 tinme frame and did not distinguish the Xpl oderz
product fromconpetitor's products. Like Xploderz, nost
conpetitor blaster products had a weapon-Ilike formfactor
paired with the bright colors that signified themas a
toy. In ny opinion, these features did not differentiate
Xpl oderz over conpetitor products that were not the
drivers of commercial success, especially in the saturated
mar ket . "
Do you see that?

A Yes.

Q (kay. So do any of the clainms of the Hasbro
patent specify a col or schene?

A | don't recall any color schenes specified in
t he Hasbro patents.

Q Neither do I. And so color schenme is an
uncl ai ned features because none of the clainms of the
'683 Patent and '282 Patents nention a specific
color schene that the launcher should be; is that right?

A | would agree that the color schene is

uncl ai med.
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Q Ckay. So in formng your opinions, how did
you determne what is an unclained feature for purposes of
your nexus analysis for the clainms of the '683 and
' 282 Patents?

A | |1 ooked at what was clained and mapped t hose
to the Xploderz products and considered other things, but
given that the colors, for exanple, were simlar to NERF
products, that was not a driving feature that | believe
led to the success, and it was the as-claimed ammp in the
as-claimed bl aster.

Q \What do you nmean by "as-cl ai ned ammp"?

A The ammunition described in the clains of
t hese patents.

Q VWhi ch clai nms?

A So amunition first appears in Caim1l of the
'282 and the '683, and that continues to 8 and 5, which
continues to 7, which continues to 8 and 19 and onward to
20 --

(Reporter clarification.)

A 20 and 9 with the '282 and the ' 683,

respectively.

BY MR COVACK
Q Let's go to paragraph 155 of your declaration
A Ckay.

Q Ckay. I1'mgoing to read you the second
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sentence in paragraph 155.
"1 understand fromthe I TC i nvestigation
deposition transcript of John Tonmul onis, the Senior

Director of obal Brand Strategy and Marketing for NERF,

Do you see that?
A Yes.
Q (kay. Now, take a |ook at paragraph 173 of
your decl aration.
A Ckay.

|s that correct?

A Yes. That's correct.

Q And you have a simlar statenent in
paragraph 175, so if you could turn there, of your
decl arati on.

A The sane page.

Q Ckay, good.
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A Yes.

Q Do you have any experience calculating a
conpany's nmarket share for a product category?

A | do -- well, | do market share cal cul ations
innmy class to show them how to tal k about their new
| deas.

Q Have you ever cal cul ated the market share for
a conpany based on their sales data in your practice, your
experience?

A Wl l, we use exanples fromonline where you
can pull narket share data.

Q VWi ch exanpl es?

A Just you search up -- if we're doing sonething
for like a coffee chain industry or sonething, we'll show
the students how to | ook at the market share.

Q And do you show them how to cal cul ate the
mar ket share based on the data you pul | ?

A Ceneral ly.

Q Ckay. And can you point to any peer-revi ewed
literature that supports your methodol ogies used to
cal culate the Maya G oup's market share that you provided
I n paragraph 173 and 175 of your declaration?

A | don't believe I"'mreferring to any nethods
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or techni ques.

A Can you repeat that back?
MR COVACK: Could you, please. Thank

(Wher eupon, The record was read
by the reporter.)
A That's the nunbers | used to nake these
cal cul ations.
BY MR. COMACK:

A That is correct.

Q Who is M. Tomul oni s?

A He's the -- frommny report it says he's the
senior director of global brand strategy and marketing for
NERF, has -- yeah.

Q Did you talk to M. Tonul onis about Hasbro's
mar ket share in the blaster market?

A No.

Q Coul d you have?
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MR DARBY: (Objection; form

A | don't know if | could have.
BY MR COVACK:

Q Did you ask to?

A | did not ask to.

Q Did you review any nmarket research reports to
reach your conclusion on what Hasbro's market share was in
the blaster market in 2011 and 2012?

A |"msorry, | need to hear that again, please.

MR COVACK: Can you please read --
t hank you.
(Wher eupon, The record was read
by the reporter.)
A No, | was relying on testinony.
BY MR COVACK:

Q Do you know if M. Tomulonis | ooked at any
mar ket research reports in estimating Hasbro's market
share in the blaster market for 2011 and 2012?

A | woul d expect he would, but | amnot one to
confirmwhat he did.

Q Wy woul d you expect that he woul d?

A He is the senior director of global brand

strategy and marketing for NERF
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A If you showed ne the tineline -- the time of
the report, | would agree with you
Q You didn't provide a report -- you've cited
his deposition testinony, and you've only cited -- it's

Exhibit 1070 pages 126 to 60 through 20. [|'d be happy to
read it to you if you' d like to hear it, but it's four
lines of text that you cited -- five l|ines.

A Yeah, as soneone in that role, | would expect

that they woul d have an understandi ng of the data.

A | ' mjust going on what the testinony said.
Q Got you. Ckay.

A Are you asking what category of blasters are

i ncluded in the bl aster market?
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Q But |'m asking you -- you define a category
called the blaster nmarket in doing your market share
cal cul ations; correct?

A That is what we're calling this Hasbro's
bl aster narket.

Q So the nmarket was just Hasbro's products?

A No -- well, there was nore blasters on the
mar ket than --

Q Ri ght.

A -- Hasbro's products.

A Are you asking for specific types of blasters
that were in the market?

Q That you woul d include or that were included
in that blaster market that you've defined?

A | don't know if | have that detail broken out
in ny report.

Q Besi des Hasbro, what conpany sold products
that fall within the blaster market in 2011?

A Can you repeat the question?
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(Wher eupon, The record was read
by the reporter.)

A | don't recall all of the other blasters on
the market back then.
BY MR COVACK

Q Do you recall the conpanies that were included
in that blaster market for your market share data?

A There were other blasters. | don't know what
they were call ed.

Q And sane for 2011; you don't recall what other
conpani es sold blasters that were -- I"'msorry, let ne
W t hdraw t hat .

Sane for 2012, you don't recall what other
conpani es sold blasters in the blaster nmarket that you
have defined for your market share calculations; is that
right?

A | don't want to say the wong things right
now. | don't recall offhand what the other blasters were
at the tine, besides NERF

Q And because you didn't | ook at any ot her
conpani es who were part of that blaster nmarket, you don't
know what their market share was for 2011 or 2012;

correct?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

89 of 165



© o0 N oo o B~ w N

N NN NN R PR R R R R R R
A W N P O © 0 N O O A W N L O

N
(6]

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 89

A |f his nunbers are wong, then the
cal cul ations would change, but | was aware that NERF was

the | argest blaster conponent in the market.

>

Again, I'mgoing on the nunbers | have, but if

t he nunbers change, then ny nunbers change.

MR. DARBY: (nbjection to form
A |"m going off his range being generally
correct.
BY MR COVACK:

MR. DARBY. (bjection; asked and

QD
S
(7))
%
—
(9%
o
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.
MR, COMACK: (Ckay. Gve ne one nonent,
pl ease.
(Discussion off the record.)
BY MR COVACK
Q Ckay. Do you agree that if a SAP
projectile -- I'"'msorry, let's go to the '683 Patent,
Exhibit 1001, and that's turn to Colum 3. |'mgoing to
read fromline 54 to Colum 4, line 5.
A | " msorry, which colum?
Q  Colum 3.
A. 3.
Q Line 54, and |I'mjust going to read from
there, and |'mgoing to stop when | get to Colum 4, line

5 or around there. Ckay.

"The present patent docunent discloses and
teaches projectile Iaunching devices, such as toys,
amat eur guns and weaponry that use projectiles forned from
a super-absorbent polynmer (SAP). As a result, the
projectiles |aunched by the devices of the present patent
docunents are soft-projectiles. Further, once hydrated,
the uni que properties that SAP' s exhibit give the
soft-projectile several advantages over current projectile

materials such as paint balls, plastics, and foams. For
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exanpl e, SAP projectiles can naintain -- for exanple,
hydrated SAP projectiles can maintain their shape under
nmodest pressure. The ability of SAP projectiles to

mai ntain their shape allows themto be projected with a
reasonabl e force and velocity w thout breaking apart.
However, under excessive pressure, hydrated SAP
projectiles will break down and | ose their shape. Because
SAP projectiles break down under excessive pressure, the
force at inmpact is spread over a much w der surface area,
thus reducing the |ikelihood of injury."”

So do you agree that if a SAP projectile
breaks down on inpact, then the force at inpact is spread
over a much w der surface area, and this reduces the
l'i kel i hood of injury?

A That seens true.

Q Ckay. And now I'mgoing to -- the sanme colum
passage we were reading fromstarting at |ine 67 of
Colum 3, I"'mjust going to reread that |ast sentence.

"Because SAP projectiles break down under
excessive pressure, the force at inpact is spread over a
much wi der surface area, thus reducing the |ikelihood of
Injury.”

|s that statenent true for a spherical SAP
projectile with a diameter between 5 mllimeters and

8 mllimeters? 1'Il wthdraw the question.
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Take a | ook at Colum 4, line 34.
A Uh- huh.
Q Ckay. I1'mgoing to read to you.
"Soft-projectiles made from SAP can be any
size. Preferably, however, the soft-projects made froma
SAP are between 3 mllineters and about 15 mllineters in
di ameter when hydrated and nore preferably between 5
mllimeters and 8 mllinmeters in dianmeter when hydrated.”
Do you see that?

A Yes.

Q And then if we go to line 41, it says, "Larger
soft-projectiles nade froma SAP are possible. For
exanpl e, rounds having a dianeter of 30 mllineters have
been created."

Do you see that?

A Yes.

Q kay. So is it true that a spherical SAP
projectile with a dianeter between 5 and 8 mllinmeters
wi || break down under excessive pressure and that the
force at inpact will be spread over a much w der surface
area, thus reducing the Iikelihood of injury?

MR. DARBY: njection to form

A |t depends.

BY MR COVACK
Q On what ?
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A s it hydrated?

Q Yes.

A And if it's hydrated to the point that it's
softer than it is when it's not hydrated, it will spread
out the inpact. Wiether or not it reduces injury is --
depends on things -- other things.

Q Such as?

A It mght not produce injury if it's not going
fast, neither will produce injury.

Q \What do you nean by "fast"?

A If it's not -- if the kinetic energy of the
object is -- exits the nuzzle at |ow velocity there m ght
not be injury when it's unhydrated or hydrated.

Q Was it known prior to 2010 that if a
projectile hits a target and the force at inpact is spread
over a wde surface area, the likelihood of injury would
be reduced?

MR. DARBY: nhjection to form

A That is a way of reducing the inpact or the
effects of the inpact, but again, in certain cases there
m ght not be injury in any case, or there mght be injury
regardl ess.

BY MR COVACK:
Q Al right. Let's go to paragraph 54 of your

decl arati on.
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MR, COVACK:  You know what? |'m about
to go to another -- let's stop here for lunch if that's
okay with you guys.

(Wher eupon, a recess was taken

from12:28 p.m to 1:04 p.m)
BY MR COVACK:
Q W just got back froma lunch break, so I|'l
ask ny usual question.

During the break, did you speak to your

counsel about the substance of your testinmony?
A No.
Q O course. (kay.

Let's turn to paragraph 54 of your
declaration, and that | believe is page 31, maybe. Yes,
page 31. So I'mgoing to read to you paragraph 54.

"That heavier and softer amunition |ike
potatoes or paintballs can pose nore injury risk than
smal | er and harder Airsoft rounds as expl ained by basic
principles of physics. It was well-known at the time of
the Chal | enged Patents that the kinetic energy possessed
by a projectile plays a promnent role in its capacity to
I njury someone. \Wen a projectile inmpacts hunan tissue,
there's a transfer of energy between the projectile and
the tissue. Kinetic energy fromthe projectile transfers

to the tissue, causing a physical disruption. |If the
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extent of the tissue disruption is sufficient, the inpact
causes an injury."
Do you see that?
A Yes.
Q Ckay. Now, in paragraph 54, you stated that,
"When a projectile inpacts human tissue, there is a
transfer of energy between the projectile and the tissue.
Kinetic energy fromthe projectile tissues -- fromthe
projectile transfers to the tissue, causing a physical
di sruption.™
So ny question is, does all of the kinetic
energy of the projectile transfer fromthe projectile to
the tissue?
A Well, some of it may be lost in air friction
if it's not directly inpacting the tissue, sone of it may

go into distorting the projectile itself.

Q ls that it?

A Sone coul d produce sound by noving air.

Q Anyt hing el se?

A There m ght be.

Q Ckay. When you refer to sone of it -- | think
you said -- could be lost due to distorting the

projectile, what did you nmean by that?
A It's like if the projectile deforms, then sone

of the energy is going into deformng the projectile.
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Q So that -- sone of the energy, due to the
deformation, will not transfer to the object that it's
I npacting; is that right?

A Sone of -- yeah, it's not a one -- | guess
it's not a fully one-to-one always, but generally, | think
In the scale of what we're tal king about, you know, nost
of the energy is going to transfer to the -- whatever it's
hit.

Q All right. Let's |look at paragraph 42 of your
decl arati on.

| n paragraph 42, you say, "M. Del man has
taken the position that 'prior to 2010, Spitballs were
softer projectiles...that could be used in place of the
hard spherical plastic amunition of Peev to address the
injury problem with Airsoft guns.”

Do you see that?

A | see that.

Q And then for the citations, you cite to
M. Delman's three declarations that he submtted in this
| PR

Do you see that?

A Yes.

Q Ckay. Now, in paragraph 42, you say you're
quoting from paragraph 84 of M. Delman's declaration in

'683 IPR | think that's a mstake. | think you neant to
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cite paragraph 85, and I could showit to you just so we
could set the record straight. So if you bear with ne for
a mnute, I'mgoing to grab that. And actually, | nean, |
could -- | could just read it to you, | think. But if
you'd like a copy, I'd be glad to give it to you.

MR CGEORGE: Let himsee it.

MR, COVACK: Yeah, sure. Sorry about
t hat .

THE WTNESS: That's all right.
BY MR COVACK:

Q Ckay. So if we go to paragraph 85 -- well,
first go to paragraph 84 of M. Delnman's declaration, you
conpare it to the quote in paragraph 42 of your
declaration that starts, "Prior to 2010, Spitballs were
softer.” | don't think you'll find that in paragraph 84.

Do you see that? Cut to the chase, if you go
down to paragraph 85, | think that's where the quote is.

A Yep. That's correct.

Q Ckay. So we can correct your declaration as
referring to paragraph 85 of M. Delman's declaration from
the PR for the '683 Patent; correct?
| think so. | just want to |look at 77, also.
So 77's froma different IPR
Ch, | see.

o > O >

Basi cal |y, you have this one quote fromthe
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three declarations, and you think you intended to cite the
paragraph that refers to this quote in all three IPRs.

A That's fine.

Q Ckay. So now with that correction, if we go
back to paragraph 42 of your declaration, when you quote
M. Del man, you say, "Prior to 2010, Spitballs were softer

projectiles...” then you have an ellipsis, those three

dots.
Do you see that?
A | see that.
Q (kay. And you use those ellipsis in paragraph
42 to omt part of what M. -- I'msorry, to omt part of

what M. Del man was saying; correct?

A That is correct.

Q And so if you hold -- if you put paragraph 42
and you put M. Del man's paragraph 85 next to each other,
| want to fill in what's mssing fromthose ellipses. So
can you do that, have both side-by-side?

A. Sur e.

Q Ckay. So if | look at what you wote it says,
"Prior to 2010, Spitballs were softer projectiles" and
that's if paragraph 42, and if we continue in paragraph 85
of M. Delnman's report, right after where you place that
el lipses, it says, "(WIIl bounce and/or explode into nushy

parts on inpact)."
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Do you see that?

A Un-hum  Yes.

Q And that's the part that you omtted, the
| anguage | just read fromM. Delman's declaration; right?

A That is the part that's renoved with the
el l'i pses.

Q Ckay. Did you consider the renoved | anguage
fromM. Delman's report in formng your opinions?

A The renoved | anguage is one of the exhibits
and so that was consi dered.

Q Ckay. Isn't it true that a projectile that
wi || bounce and/or explode into nushy parts on inpact
affects how nmuch kinetic energy fromthe projectile
transfers to the tissue?

MR. DARBY: njection to form

A |f we're doing a certain projectile and it
defornms or expl odes, then some of the kinetic energy is
going into that.

BY MR COVACK

Q (kay. Let's turn to paragraph 62 of your
declaration. 1'mgoing to read that to you.

"I'n sum ny testinony quoted above does not
translate to the polymer balls that Spitballs teaches in
the manner Petitioner appears to suggest. After all,

Spitbhalls are not the equivalent of Airsoft anmunition,
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only softer. As | have explained, Spitballs are nassive
conpared to lightweight Airsoft ammunition, and Spitballs
wi || have a higher nmuzzle energy as a result. Wth a
15.24 mm (0.6 inch) dianmeter and mass of 1.84 g, Spitballs
more closely resenmble 55 caliber paintbhalls, (14 mm
1.75 g) than Airsoft ammunition (see below). And, again,
paintballs were known to have nore injury capacity than
Airsoft rounds."
\When you cal cul ated the kinetic energy for

spitballs, your calculations were based on a size of 15.24
mllimeters; correct?

A. Correct.

Q Do you understand that the Peev reference
teaches Airsoft ammunition is 6 mllimeters?

(Reporter clarification.)

BY MR COVACK

Q 6 mllinmeters.

A It's ny understanding that Peev teaches
standard Airsoft ammo.

Q And that's 6 mllimeters; correct?

A Wiich is 6 mllinmeters.

Q kay. So if a 15.24 mllimeter spithalls --
|"msorry, let nme wthdraw that.

So a 15.24 millineters spitbhalls will not fit

into the Peev's Airsoft gun; correct?
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A If we are assumng using a standard 6
mllinmeter round Airsoft, no.

Q It will not fit; correct?

A If you are going to assune Peev is using a 6
mllimeter size amunition.

Q Then the 15.24 mllinmeter spitballs would not
fit into Peev's Airsoft gun based on that assunption;
correct?

A In the standard -- in the current
Interpretation that Peev represents, standard A rsoft
guns.

Q | just want to be clear because | don't think
you're fully answering. | think | know what you're
saying, but | want to nake sure that | have it right.

Based on what you just said for standard
Airsoft guns that use 6 mllinmeter dianeter anmmunition, a
15.24 milineter spitball will not fit into that standard
Airsoft gun of Peev; correct?

A | nmean, there's nultiple teachings in Peev,
and if we are using a standard Airsoft round and the
teachings of Peev, then a 15 mllimeter spitball or
anything would not fit into a standard A rsoft device.

Q Thank you.

Now, in your declaration, you did not do

kKinetic energy calculations for a 6 mllimeter spitball;
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correct?
MR. DARBY: njection to form

A The data | have fromDr. Reitman and
M. Delman is only at the full size of spitballs.

BY MR COVACK

Q So you did not do a kinetic energy cal culation
for 6 mllimeter spitball; correct?

A This is the data that was presented in this
case for spitbhalls, and so --

Q |'mnot sure you're right about that.

But my question is, irrespective of what date
was presented or not, you did not do kinetic energy
calculations for a 6 mllineter spitball; correct?

A Yeah, | don't -- | nean, if you take it back,
a person -- | guess why would a person of ordinary skil
inthe art in the first place want to put that into a
standard Airsoft gun.

Q Wel |, you understand that M. Del man says a
person of ordinary skill in the art would want to put a
spitball into Peev's Airsoft gun; correct?

A | think my argument is that a person of
ordinary skill in the art would not want to be putting
spitballs into Airsoft guns.

Q | was asking about M. Delman, not your

opi ni ons.
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Do you understand it's M. Delman's opinion
that a person of ordinary skill in the art would have been
motivated to use a spithalls amunition with Peev's
Ai rsoft gun?

A | understand that's M. Delnman's argunent.

Q Ckay. In your declaration, you did not
calculate the kinetic energy of a 6 mllineter SAP
projectile; is that correct?

A In this declaration, | did not calculate --
well, that's not -- | calculated the kinetic energy of a 6
mllinmeter Airsoft.

Q | asked you about SAP, though. You did not do
a calculation for the kinetic energy of a 6 mllimeter SAP
projectile; correct?

A | -- yeah, | did not do the calculation of
t hat hypothetical size of a SAP.

Q Ckay. And you did not calculate the nmass of a
6 mllineter SAP projectile in your declaration, either;
did you?

A Again, that's a hypothetical anmmunition that
doesn't exist.

Q Ckay. Is it true that a hydrated
super - absor bent pol yner sphere having a diameter of 15.24
mllimeters wll have a greater mass than a hydrated

super - absor bent pol yner sphere having a di aneter of
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6 mllineters?
MR. DARBY: njection to form
A Can you repeat that?
MR COVACK:  Wuld you mnd reading
that. Thank you.
(Whereupon, The record was read
by the reporter.)
A l'msorry, | don't -- |'mmssing the question
again, what am| conparing?
BY MR COVACK:
Q We can withdraw it. That's okay.
Let's go to paragraph 47 of your declaration.
Excuse nme. Excuse ne, again. |[|'ll read it to you.
"Paintballs are hollow gelatin spheres filled
with liquid paint that break apart on inpact. ASTMs
standard specification for paintball amunition reflects
this comon know edge.” |'mgoing to stop reading there
for the nonent.
Did | read that correctly?
VWi ch paragraph are you on?

Should be 47. Did | get the nunber wong?

> O >

Yeah, | think -- sorry.
Q Yeah. Do you want nme to do that again for
you, since you weren't at the right paragraph?

A |'"'mthere.
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Q kay. |'Il just read it again. 1'mgoing to
read the first three |ines of paragraph 47.

"Paintballs are hollow gelatin spheres filled
with liquid paint that break apart on inpact. ASTMs
standard specification for paintball amunition reflects
this common know edge. "

Did | read that correctly?

A Yes.

Q So does a paint ball have two separate
conponent s?

A Well, | would say the ones |'ve |ooked at,
there's a casing and a filling.

Q So the casing is sort of the outer casing
that's like a rigid shell; correct?

A It's nore rigid. You can kind of dent it with
your fingers.

Q kay. And then the filling is a liquid paint
that goes inside that casing; correct?

A Sure.

Q And a paint ball, what is the shell nade out
of ?

A According to ny report, paint balls are hollow
gel atin spheres.

Q Right. And if you | ook at paragraph 47,
you' re quoting to an ASTM standard where Section 3.1.6
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says that the shell is arigid to sem rigid naterial,
generally gelatin; correct?

A \Where? | see. 3.16.

Q Yeah.

A Rigid to sem rigid.

Q So that's correct; right?

A Made of gelatin, yes.

Q Ckay. And does the shell have a holl ow
cavity?

A When you -- when it's full of paint, it's not
hol | ow.

Q So the paint goes inside a cavity that was
hol | ow i nsi de the shell?

A That sounds |ike an accurate description of
pai nt balls.

Q And just to be clear, paint is the liquid in
the paint ball; correct?

A They m ght have other things in there, but |
don't -- yes, paint is what is inside a paint ball.

Q And that's the liquid inside the paint ball;
correct?

A Sure.

Q (kay. Wen a paint ball strikes a target, the
shell will crack; correct?

A Yeah, it mght -- well, it could also break

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

107 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 107

open at the seam

Q So it could crack or break open at the seam
correct?

A Yeah, or it could snoosh, and then break open.

Q Ckay. And once -- and once the paint bal
breaks open, the liquid paint will pour out of the shel
to mark the target; correct?

A | wouldn't say pour out as a characteristic.
Sort of splatters.

Q But it flows out of the shell and splatter on
the target; right?

A It splatters on the target if it opens.

Q So the paint exits the shell and splatters on
the target; correct?

A | mean, the way you're describing it sounds
like it's a hard ball that opens |ike an egg, and then the
inside comes out. It's nore |ike a splatter, a squishing
and seepi ng out .

Q You' re not an expert in super-absorbent
pol ymers; correct?

MR. DARBY: njection to form

A | ' man expert in toys and projectiles and |
have sonme expertise in -- related to gels, and I'm
fam|liar wth super-absorbent polymers. Wether that

makes me an expert at specifically super-absorbent
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polymers, | don't know.
BY MR COVACK

Q Take a | ook at paragraph 66 of your
decl arati on.

A Ckay.

Q |'"mjust going to read to you the first
sentence, "Spitball polyners do not neet the 'non-liquid
filled" aspect of this definition for 'suitable' Airsoft
ammuni tion because they are filled with water when
hydrated. "

Do you see that?

A. Yes.

Q Is it your testinony that hydrated spithballs
have two separate conponents?

MR. DARBY: njection to form

A One could say there is the super-absorbent
pol ymer as a conponent and water as a conponent.
BY MR COVACK

Q But are they separate conponents in a hydrated
super - absor bent pol yner?

A Vell, they -- water goes into them They
start as two separate conponents.

Q But once you have a hydrated super-absorbent
pol ymer, they're no |onger separate, the water and the

pol ymer; correct?
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A When you | eave them out, they dry out and the
wat er comes back out.

Q Wasn't ny question.

\When you have a hydrated super-absorbent
pol ymer, the water is not a separate conmponent of the
pol ymer; correct?

A It sounds like you're trying to define liquid
filled neaning that there's two conponents, but water goes
into spitballs, and therefore, it becones full of [iquid.

Q Ckay. So is there a hollow cavity in the
spitballs product?

A | don't know what this criteria to have a
hol |l ow cavity is for something to be liquid filled.

Q Is it your testinony when a spitball strikes a
target, the water powers out of the spitball?

A Water doesn't come out of a spitball when it
strikes a target.

Q All right. You discuss various ASTM standards
I n your declaration.

Do you recall that?

A. Yes.

Q Ckay. If we go to paragraph 63 of your
declaration, I'"'mnot going to read it to you, but if you
take a | ook, you'll see that you're discussing ASTM

standard F963; is that right?
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A Yes.

Q And you indicate in paragraph 63 that ASTM
F963 governs the toy design and is mandatory by | aw
correct?

A Yes.

Q And you explain that ASTM F963 is a standard
specification for toy safety; is that right?

A That is what | say here in ny report.

Q Ckay. ?

(Wher eupon, Exhibit 2119 was
I ntroduced.)
BY MR COVACK:

Q So I've handed you what has been previously
mar ked as Exhibit 2119, Spin Master 2119 in all three
|PRs. It's entitled, "Designation: F 963-07, Standard
Consuner Safety Specification for Toy Safety."

Do you see that?

A Yes.

Q I's Exhibit 2119 the ASTM F 963 standard t hat
you discuss in paragraph 63 of your declaration?

A | believe it is.

Q And if it helps you, if you go to
paragraph 77, you'll see a citation to 2119, and it refers
toit as ASTM F 963-07.

Do you see that?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

111 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 111

A Yes.
Q Ckay. So while we're at that paragraph, |'m
just going to read it to you.
"As | mentioned above at paragraph 63,
ASTM F 963-07 (Standard Consuner Safety Specification For
Toy Safety) was mandatory at the tine of the Chall enged
Patents in 2010. According to ASTM F 963-07, toy

projectile launchers used with 'rigid projectile(s) - -

and you put that in quotes -- can have a kinetic enerqgy
no greater than '0.08J,"' an exceptionally lowlimt."
Then you cite Exhibit 2119, page 17. "At a
kinetic energy limt of 0.08 J, the maxinal allowable
speed for a 0.20 g plastic Airsoft round is only about
91 feet per second (fps) or about 117 fps for 0.12 g
round. "
Do you see that?
A | see that.
Q So in paragraph 77, are you saying that under
no circunstances does ASTM standard in Exhibit 2119 perm t
arigid projectile to exceed 0.08 Joul es?
A Can you reinterpret your question?
(Wher eupon, The record was read
by the reporter.)

A That's the industry standard that sonmeone

would -- that a person of ordinary skill in the art would
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be | ooking at for a standard projectile, but there are
gui dance, so if it does have energy above that, it shall
have an inpact surface of resilient material.

BY MR COMACK:

Q And you're relying on paragraph 4.21.1.3 of
Exhibit 2119 for the answer you just provided; correct?

A That's what this docunment says.

Q Now, paragraph 4.21.1.3 does not place any
restrictions on the kinetic energy of a non-rigid
projectile that's fired froma toy; correct?

A | think that there are, in general, there's
guidelines for all toys, rigid or not.

Q |'msorry, |'masking you about
paragraph 4.21.1.3 in Exhibit 2119.

That statenent places no restrictions on the
kinetic energy of a non-rigid projectile; correct?

A That statenment does not have any further
gui dance on it.

Q Right. And so it also has no restrictions on
the kinetic energy of a soft projectile that's fired from
a toy; correct?

A This statenent is specific to rigid
projectiles fired froma toy.

Q Right. And when it tal ks about rigid

projectiles when they're fired -- when they have a kinetic
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energy greater than 0.08 Joules, as you nentioned, it
needs to have a resilient material for the inpact surface;
correct?

A That's what this statenent says.

Q And does resilient refer to an object that can
return to its original formafter being conpressed?

A That sounds maybe |ike an elastic material.

Q What ' s your understanding of the use of the
word "resilient” in this paragraph 4.21.1.3?

A That it can absorb force, perhaps.

Q So paragraph 4.21.1.3 in ASTM 963 actually
encourages the use of resilient projectiles when | aunched
by toys; correct?

MR. DARBY: (njection; form

A | don't think "encourage" is the right word.
It just says if it exceeds a certain limt, then it has to
have an inpact surface of resilient material.

BY MR. COMACK

Q Wy is that?

A To absorb inpact.

Q Ckay. Let's go back to the '683 Patent.

Ckay. We're going to go to Caim10. Let ne know when
you're there.

A Ckay.

Q All right. 1'mgoing to read Claim10 to you
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"The systemof Claim1l wherein the super-
absorbent pol yner has a cross-linking density sufficient to
prevent the soft projectiles frombreaking apart when
| aunched fromthe projectile |auncher.”

Do you see that?

A | see that.
Q Okay. Does the -- I'msorry, and if you | ook
at the '282 Patent, you'll see that Caim 13 has the sane

| anguage as Caim 10 of the '683 Patent; if you just
confirmthat for ne.

A Sorry, which claimin --

Q | "'msorry, it's Claim13 of the '282 Patent.
| just want you to confirmthat it has the same |anguage
as Caim10 of the '683 Patent.

A They're simlar.

Q Aside fromreferring to their daiml's, is
there any difference?

A No.

Q Do the Hasbro patents disclose a specific
cross-linking density that is sufficient to prevent soft
projectiles from breaking apart when | aunched fromthe
projectile launcher?

A Just to clarify, you're asking is there a
specific cross-linking density disclosed in these patents?

Q Yes, in connection with preventing a soft
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projectile from breaking apart when |aunched from the
projectile |auncher.

A There's no specific amount disclosed, just
that it is sufficient to prevent the soft projectiles from
breaki ng apart when |aunched fromthe projectile |auncher.

Q Does the '683 Patent disclose a specific
cross-linker that should be used?

A There's no specific cross-linker |isted.

Q Take a | ook at Colum 3, line 54 of the
' 683 Patent, and when you're there, I'mgoing to read from
line 54 to about line 58. Ckay.

"The present patent docunent discloses and

teaches projectile |launching devices, such as toys,
amat eur guns and weaponry that use projectiles forned from
t he super-absorbent polymer (SAP). As a result, the
projectiles |aunched by the devices of the present patent
docunent are soft-projectiles.”
Do you see that?
Ckay.
You saw that; right?

Yep.

O > O >

Ckay. So according to the '683 Patent, the
passage we just read, if a projectile is forned from SAP,
then the projectile is a soft projectile; correct?

MR. DARBY: njection to form
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A That's not necessarily true.
BY MR COVACK:
Q So you disagree with the passage | just read
to you in the patent?
A No, | mean, M. Delnman al so has described
unhydrated or lightly hydrated SAP as firm
Q But if the SAP is hydrated, then it's soft,
It's a soft projectile according to the patent; correct?
MR. DARBY: njection to form
A My read on this is that SAP all ows, when you
hydrate SAP, it allows themto be soft, but it doesn't
necessarily result in soft if you don't hydrate it enough.
BY MR COMACK
Q Let's go to Colum 4, line 19 of the
'683 Patent. And I'mgoing to read to about |ine 24.
"Consequently, by using a SAP with a higher
cross-link density, a soft projectile can be nade to fly
farther and faster w thout breaking apart and have a
stronger inpact. |In contrast, soft projectiles nade from
a SAP with a [ower cross density will break apart nore
easily and have a nuch softer inpact."
Do you see that?
A Yes.
Q So according to this passage in the

'683 Patent, if a projectile is made with a higher
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cross-link density, such that it has a stronger inpact,
then it is a soft projectile; correct?
MR. DARBY: nhjection to form

A The cross-link density, whether it's higher
cross-link or Iower cross-link, is separate from how nuch
you hydrate the ammunition.
BY MR COVACK:

Q Take a | ook at Figure 1 of the '683 Patent.

A ' mthere.

Q Figure 1 shows a launcher that's described in
t he Hasbro patents; correct?

A Yes.

Q And this |auncher uses a spring, a piston, and
air pressure to launch the soft SAP projectile; correct?

A Those are parts of what |aunched the SAP.

Q All right. Let's take a |ook at Colum 5,
line 34 of the '683 Patent.

A Wi ch |ine?

Q Colum 5, and I'll point you're attention to

line 34, and I'mgoing to read up to line 40.

You ready?
A Yes.
Q "Air pressure can be created in a nunber of

ways including, for exanple, froma plunger operated by

the user, froma cartridge containing conpressed gas
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(such as the Co2 cartridges used with paint ball guns),
fromair that has been punped into an internal chanber and
rel eased, or froman explosion in a chamber."

Do you see that?

A Yes.

Q So according to the Hasbro patents, air
pressure can be created by using a Co2 cartridge by the
type used by paint ball guns; correct?

A That's what this says.

Q And the Co2 cartridge would apply a pneumatic
force to the soft SAP projectile when |aunching the
projectile; correct?

A Not necessarily.

Q Are you still looking? Are you done with your
answer ?

A Yes.

Q Ckay. But you agree that, according to the
Hasbro patents, a Co2 cartridge of the type used in paint
ball's could be used to [aunch a soft SAP projectile;
correct?

A Yes.

Q Ckay. And prior to 2010, would a POSITA have
known how to use a Co2 cartridge in a projectile |auncher
to launch a soft SAP projectile?

MR. DARBY: njection to form
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A Prior to 2010, | think if you asked a POSITA
to create a nechanismto |aunch SAP with Co2, they could
do that.

BY MR COMACK:
Q Does the '683 Patent -- well, |let me rephrase

The ' 683 Patent does not disclose a
cross-linking density that's sufficient to prevent the
soft SAP projectile from breaking apart when [ aunched from
the projectile launcher using a Co2 cartridge; correct?

A Can you repeat that back, please?

(Wher eupon, The record was read
by the reporter.)

A The patent discloses -- it doesn't have a
specific cross-link density. It just says enough to
prevent it from breaking apart when | aunched.

BY MR COVACK:

Q So prior to 2010, you'd agree that a POSITA
woul d have been able to select a cross-linking density
that's sufficient to prevent the soft SAP projectile from
breaki ng apart when |aunched froma projectile |auncher
using a Co2 cartridge; correct?

MR. DARBY: njection to form

A Again, | think if asked to do so, that is --

they could potentially do that.
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BY MR COVACK:

Q Ckay. Now let's look at Colum 7 of the
'683 Patent, and we'll start at line 59, and I'll read to
l'i ne 62.

"As anot her exanple, projection device 10 can
accelerate the soft-projectile or soft-projectile holder
by an accel erating mass, |ike the hamrer of a gun,

I npacting the soft-projectile or soft-projectile holder."

Do you see that?

A | see that.
Q So according to this teaching in the Hasbro
patents, the hamrer of a gun can directly inpact the soft-
projectile to accelerate the projectile during its |aunch;
is that right?
A Can you read the question again?
(Whereupon, The record was read
by the reporter.)
A It says the soft-projectile or soft-projectile
hol der.
BY MR COVACK
Q So it could be either one; correct?
A So as | read this, an accelerating nmass can
I mpact the soft-projectile or the soft-projectile holder.
Q And an exanpl e of an accel erating mass that

can inpact the soft projectile is the hammer of a gun;
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correct?

A That's the exanple that this patent uses.

Q Thank you.

And when the hammer inpacts the soft
projectile, the hamrer woul d apply a mechani cal force
directly to the soft projectile; correct?

MR. DARBY: (njection to form

A It seens like it could also hit the projectile
hol der and not the soft projectile.
BY MR COMACK:

Q Right. But one option is that the hammrer
could directly apply a mechanical force to the soft
projectile, itself.

That's what the patent says; correct?

MR DARBY: (Objection to form

A The patent -- yeah, the spec says, "Can
accelerate the soft projectile or the hol der by using
accel erated nass inpacting the soft projectile or the soft
projectile hol der."

BY MR COMACK:

Q Yeah, so a nechanical force can be applied by
the hamrer directly to the soft projectile for |aunching;
correct?

A Directly or indirectly.

Q Thank you.
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Now, prior to 2010, would a POSI TA know how to
use a hammer to inpact a soft projectile to accelerate the
projectile during |aunch?

MR. DARBY: njection to form

A Prior to 2010, a PCSITA, if asked to |aunch a
SAP using a hammer, naybe could figure out how to do that.
BY MR COVACK:

Q But you agree the Hasbro patents don't tel
the PCSI TA how to use a hammer to inpact the soft
projectile so that it would |aunch; correct?

A The patents describe -- they list a bunch of
accel eration systens, but for all of these, they don't go
into detail on slingshots and catapults, for exanple.

Q |'mtal king about the exanple with the hanmmrer
and a gun striking a soft projectile to launch it.

Do you understand that?

A | understand that.

Q And ny question is, when a POSI TA
reads Colum 7, line 59 to 62 of the '683 Patent and sees
that di scussion of using a hamrer for that purpose, would
the PCSITA be able, prior to 2010, inplement a -- design a
gun that would use a hammer or a |auncher that would use a
hamrer to launch the projectile by directly inmpacting it?

A So | think if we -- again, if we asked a

POCSITA to do it, they probably could come up with a way of
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| aunching a SAP by hitting it.

Q Wth a hamer?

A Now, when you say a hammer, do you nean a
hanmmer ?

Q No, | nmean a hammer with a gun, the passage
that we were just reading fromin Colum 7 -- the hamrer
of a gun, excuse ne.

A | think the page says |ike a hamer of a gun,
not with a hanmmer of a gun.

Q Ckay. Wuld a PCSITA be able to do that?

A They m ght be able to do sonmething by using an
accelerating nass, whether it's -- yeah, at the tine if
they were asked to.

Q Right. And if they weren't able to do that,
use sonmething |ike a hamrer of a gun, then this teaching
in the patent in Colum 7, lines 59 to 62, would not
enable -- would not be enabling for the POSITA to nake
that part of their invention; correct?

MR DARBY: Objection; outside of scope.

A | think a POSITA at the tine would be able to
make a device, if asked, that woul d use an accel erated
mass |i ke a hamrer to inpact the soft projectile or
soft-projectile holder.

BY MR COVACK:
Q Prior to 2010, would a POSITA be able to
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select a cross-linking density that is sufficient to
prevent the soft SAP projectile from breaking apart when
I mpacted by a hammer to accelerate the projectile?

MR. DARBY: njection to form and out
of scope.
BY MR COVACK

Q And again, ny question applies a hamer of a

gun?
MR DARBY: Sane objection.
A So again, inthis -- this is using a simle,
here, to explain an accelerating mass. It's "like a

hamrer of a gun," not explicitly a hamrer of a gun, and |
don't know offhand if a person of ordinary skill in the
art would be able to design a cross-link density
sufficient to withstand a hanmer of a gun at the time, but
maybe.
BY MR COMACK
Q How about sanme question but with an
accel erating mass?
MR. DARBY: Sane objection.
A Simlar response; | don't know if they would
be able to.
MR COVACK: Let's take a break.
(Whereupon, a recess was taken

from2:09 p.m to 2:20 p.m)
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BY MR COVACK:

Q So because we just cane back froma break ny
usual question; did you talk to your counsel about the
subst ance of your testinony?

A No.

Q | f you could turn to paragraphs 81 and 82 of
your declaration, and you don't have to read it out |oud,
just give it a read and | et me know when you've gotten
t hrough them

A kay. |'ve read them

Q Ckay. So in these paragraphs, are you
explaining that Peev's Airsoft gun is not a toy because
the Airsoft gun is meant to mmc real firearns?

A I n part.

Q So does that nean that, prior to 2010, toy
guns did not mmc real firearns?

A No, that's not quite what |I'msaying. Peev's
patent was to make Airsoft nore like real firearns.

Q So prior to 2010, were there toy guns that did
mmc real firearns?

A Perhaps in the | ook and the way you hold it.

Q So prior to 2010, would an Airsoft gun be
considered a toy gun that m mcked real firearns?

MR. DARBY: (nhjection to form

A Can you repeat that back?
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(Wher eupon, The record was read
by the reporter.)

A Prior to 2010, | would not characterize
Airsoft as toy guns.

BY MR COMACK:

Q Ckay. Let's go back to Exhibit 2119, which
was the F 963 toy safety standard that we were | ooking at
earlier.

Earlier, you told ne, | believe, that
Exhibit 2119 that this ASTM standard governed safety
standards for all toys; is that right?

A This is the safety standard at the time for
t oys.

Q And including toy guns; correct?

A | would say yes.

Q All right. Let's go to Section 4.31 on
page 21 of Exhibit 2119.

Which is which exhibit; this one?
2119, the ASTM safety standards?
Wi ch page?

O > O »F

Page 21, and we're going to go to

Section 4.31, so it's in the left-hand colum, it's the
third entry down, it says, "Toy Gun Marking."

Do you see that?

A Yes.
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Q And I'mgoing to read Section 4.31 to you for
the record.

"Toy gun nmarking - This requirenent is
intended to mnimze the potential for a toy gun to be
m staken for a real firearm"

Do you see that?

A Yes.

Q So paragraph 4.31 is referring to a marking
requirement for toy guns that otherw se could be m staken
for a real gun; correct?

A Correct.

Q Ckay. Let's junp to paragraph 4.31.3.2.

4,31.3.2. So that's the left-hand col um,
second fromthe bottom

Do you see that?

A No.

Q So if you take the standard, you go all the
way down the |eft-hand col um?

A Ch, yeah.

Q 4,31.3.2 it starts with "A blaze orange band."

Do you see that?

A | see that.

Q | "mjust going to read that to you.

"A bl aze orange band, or brighter orange-

col ored band covering the circunference of the
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muzzl e end of the barrel for a distance of at |east
0.25 in (6MVY."
Do you see that?

A | see that.

Q So paragraph 4.31.3.2 is referring to the
mar ki ng requirenment that nmust be used on toy guns that
could be mstaken for real firearns; correct?

A That is the recomendation on this.

Q And the marking requirement for such toy guns
I's covering the nmuzzle of the gun with a bright orange
band; correct?

A Or brighter orange band.

Q Now, if we stay in the left colum and we junp
back up, we're going to paragraph 4.31.1, and that starts
with, "This requirenment applies."”

Do you see that?
A Yes.
All right. 1'mgoing to read that to you.
"This requirenent applies to all toy,
| ook-ali ke, and imtation firearms which have the general
appear ance, shape, or configuration or conbination thereof
of a firearm This includes, but is not [imted to,
nonfuncti onal guns, water guns, Airsoft guns," and then it
lists other guns, "and guns with an opening to eject any

non-netallic projectile.”
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Do you see that?
A Yes.
Q So according to section or paragraph 4.31.1.1
of Exhibit 2119, the requirenent -- the marking
requi rement of using an orange band on toy guns applies to
Airsoft guns; correct?
MR. DARBY: njection to form
A To toy Airsoft guns.
BY MR. COMACK:
Q \WWhere does it say "toy Airsoft guns"?
A "All toy or |ook-alike itens, including
Airsoft guns."”
Q Un-hum So are you -- what's the difference
between a toy Airsoft gun and an Airsoft gun?
A Vel |, this has specifications on kinetic
energy of toy projectiles.
Q Let's go back to paragraph 81 of your
decl arati on.
Are you there?
A Yes.
Q Ckay. I'mjust going toread it to you
"Moving on, and contrary to M. Delman's view,
In nmy opinion, Peev does not teach a toy. |In fact, Peev's
stated 'task’ was to create an electric Airsoft gun that

functions 'as close as possible' to a 'real firearm' up
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to and including an "automatic' firing node."

And then you cite Peev, pages 22 and 26.

You then go on to say, "The kind of gun Peev
taught is one that 'finds application in the sporting gun
I ndustry and is used for mlitary sinulations or training
or for entertainnent in Airsoft ganes.'"

And you cite page 22 of Peev for that.

Then you go on to say, "It is a high-powered,
mlitary-grade projectile device designed for 'faster shot
repeatability' and to avoid any potential 'defect' that
m ght otherw se cause a 'decrease' in nuzzle velocity."

And you cite paged 25 and 28 of Peev.

Do you see that?

A Yes.

Q So in paragraph 81, you have referred to
Peev's Airsoft gun as a high-powered device; correct,
third line fromthe bottom of paragraph 81 of cite?

A That is what | cite here, yes.

Q Ckay. What do you nean by "hi gh-powered"?

A It shoots at high velocity.

Q Can you explain to me what "high velocity"
means.

A The feet per second of the projectiles com ng
out of the gun are fast.

Q How f ast ?
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A Wthin the range of Airsoft.

Q VWhi ch is?

A | think that Airsoft Q%A -- actually, do you
happen to have the Airsoft QA guidelines?

Q | don't believe | do, but sitting here, do you
know what you neant by "hi gh-powered"?

A So | believe the Airsoft Q8A has Airsoft
ranging from 100 to 500 feet per second, but | don't know
the exact lower limt.

Q Okay. You also refer to Peev's Airsoft gun as
being "mlitary-grade"; correct? Third line fromthe
bottom paragraph 81.

A | see that.

Q What did you nmean by "mlitary grade"?

A I ntended for mlitary sinmulations and
training.

Q Are you saying that Peev's Airsoft gun is nade
to mlitary specification?

MR. DARBY: njection to form

A ' msaying that Peev is teaching one that is
used for mlitary simulations or training.
BY MR COVACK:

Q You di scuss a commercial product sold by
M. Peev; correct?

A |'msorry, did you say did | discuss the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

132 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 132

commerci al ?

Q A commerci al product sold by M. Peev? And
you can | ook at paragraph 27, for exanple, of your
decl aration?

A Ckay. |'mat paragraph 27.

Q And there you discuss a comrercial product
sold by M. Peev; correct?

A Correct.

Q And that product was sold after the tine of
t he Hasbro patents; correct?

MR. DARBY: njection to form

A | believe it's based off of the patent that is
pictured here in nmy figure, Peev's patent.
BY MR COMACK:

Q | see.

So in paragraph 27, you show a picture of

M. Peev holding an Airsoft gun; right -- on the left?

A Yes.

Q And on the right, you show a drawi ng of Peev's
Airsoft gun, which is Figure 1, correct?

A That's an illustration of the teachings of
Peev' s patent.

Q Right. And so Figure 1 of Peev shows the
i nternal workings of the Peev Airsoft gun in Exhibit 1003;

correct?
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A. That is correct.

Q But you never were able to | ook at the
I nternal workings of the gun that M. Peev is hol ding on
the left side inage of paragraph 27; correct?

MR. DARBY: njection to form

A | did not open that gun that he's hol ding.
BY MR COVACK

Q (kay. Now in paragraph 81, you cite pages 25
and 28 of Peev, right at the very end.

Do you see that, paragraph 81? Go back to

paragraph 81 and I'Ill repeat the question for you when you
get there.
A Ckay.

Q Ckay. Do you see at the very bottom of
paragraph 81 where you cite pages 25 to 28 of Peev as
support for your opinion that Peev's Airsoft gunis a
hi gh- powered device that's mlitary grade?

A Yes, | see that.

Q G ve ne one nonent, please.

(Wher eupon, Exhibit 1003 was
| ntroduced.)
BY MR COVACK

Q |'"mgoing to hand you what's been previously

marked in all three IPRs as Petitioner Exhibit 1003.
What part of page 25 and 28 -- this is the
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Peev reference; correct? Sorry.

A Yes.

Q kay. Wat part of pages 25 and 28 of Peev
support your opinion that Peev's Airsoft gun is a
hi gh- power ed devi ce?

A VWi ch paragraphs are you asking agai n?

Q Well, in paragraph 81 of your declaration, you
cited pages 25 and 28 of Peev as support for your
statenent that Peev's Airsoft gun is a high-powered
mlitary grade projectile device. So I'm asking you where
on page 25 and 28 does it say that?

A These pages describe trying to make an Airsoft
gun nore like a real gun, and tal king about how they don't
want to reduce velocity of the ammunition.

Q \Where? Can you read nme the passages on
page 25 and then 28 that you're referring to?

A The second -- well, the second passage on page
25 says, "If the nechanismrenains for an extended period
of tine, this will cause the spring to weaken, causing a
decrease, which, in turn, decrease the initial -- in the

initial velocity of the fired ball,"” and therefore,
velocity is inmportant to the concept of Peev in trying to
meke it as realistic as possible. Even the mninma
decrease in velocity fromthis system they're trying to

avoi d.
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Q That passage that you just read from Peev
doesn't discuss what the initial velocity is; does it?

A It doesn't specify a specific velocity. That
Is correct, but it is talking about trying to make it nore
i ke a real gun.

Q Where is that?

A The paragraph on page 6 -- 28, sorry.

Q VWi ch paragraph?

A The third paragraph.

Q The one that starts, "Another advantage of the
electric Airsoft gun"?

A Yes, "According to the invention, is the
option of approximating its way to functioning and
mani pul ation to the way of functioning and mani pul ati on of
the real firearm"

Q But that paragraph on page 28 of Peev has
nothing to do with the discussion on the second paragraph
of page 25 in its weakening of springs; isn't that right?

MR. DARBY: njection to form

A They're all related to the sane purpose of
trying to make an Airsoft behave nore |ike a real gun.
BY MR COMACK:

Q Ckay. Well, let's actually take a | ook at
what Peev says about that, and let's start on page -- |et

me get ny bearings for one second.
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Al right. So before we go there, there was a
question that | neglected to ask.

On page 25 and 28 of Peev, there is no use of
the word "high-powered" to describe the Arsoft gun;
correct?

A VWhi ch pages?

Q 25 and 28.

A It tal ks about not decreasing velocity, which
is related to power, which is related to it wanting to
mai ntai n high power.

And then, not in those pages, but on page 30,
it talks about trying to provide maximumimtation of the
Airsoft gun to be like a real firearm

Q Page 38 says maxi mum handi ng of the Airsoft
gun as with a real firearm |It's not talking about power,
it's tal king about handling; correct?

A That is related to power.

Q How so? |t doesn't tell you what the power
of the gun is based on how you handle it; isn't that
right?

MR. DARBY: njection to form

A Well, a firearmhas certain purposes, and one
of those purposes is to shoot things, and the handling of
the firearmis -- shooting things is part of the handling

of it.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

137 of 165



© o0 N oo o B~ w NP

N N N N NN B PP PP R PR R R
U A W N P O © O N O O A W N P O

DR. BARRY M. KUDROWITZ February 06, 2025
Prime Time Toys v Spin Master 137

BY MR COVACK:

Q You agree that Peev's Airsoft gun is not a
real firearm correct?

A The goal of Peev is to nmake Airsoft nore like
areal firearm

Q So it's not areal firearm correct?

A It is not a powdered firearm yes.

Q Ckay. So Peev's gun includes a spring, a
piston, an air conpression chamber, a mcrocontroller, and
a battery; correct?

A And ot her things.

Q Li ke what ?

A Sensors, for exanple.

Q Sensors, circuitry; right?

A Ammuni tion, nozzle, we go through all of the
el enents. Mizzle, sure.

Q A real firearmdoes not have a battery, a
spring, a piston, an air conpression chamber, circuitry,
sensors; does it?

MR. DARBY: njection to form
A Sone firearns have sone of those things.
BY MR COVACK:
Q Whi ch ones?
A Li ke there's a conpression chanber, like air

IS In the chanber
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Q What type of firearmare you tal king about?

A Well, there's chanbers in firearns.

Q Wl |, you're tal king about real firearms, so |
don't know what you nean by real firearns, but what rea
firearms have that?

A Gas expl odes and pushes ammunition out of it.

Q Right. Real firearns use gun powder to make
t hat expl osion; correct?

A Powder firearnms use powder to expl ode.

Q Right. And so using a spring, a piston, an
air conpression chanber, a battery and circuitry is not
sonething that a real firearmuses; correct -- to fire?

MR DARBY: Objection to form

A Cenerally, that's correct.

BY MR COVACK:

Q Okay. And let's actually talk about how Peev
is trying to be like "a real firearm" So let's go to
page 25 of Peev.

Are you there?

A ' mthere.

Q Ckay. On page 25, at the bottom it says,
"Anot her very maj or di sadvantage of the popular electric
Airsoft gun is that it does not provide an indication
that the magazine has run out of rounds because the

rifle does not stop firing, and the only way for the
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shooter to know that there are no rounds in the nagazine
Is to visually detect that no pellets fly out of the
barrel of his rifle, which very difficult during A rsoft
games. "

Do you see that?

A Yes.

Q So according to Peev, when typical Airsoft
guns run out of ammunition, the gun would keep firing;
correct?

A It wll keep going through its cycle of
system

Q And you call that dry firing in your
declaration; is that right?

A That sounds ri ght.

Q Ckay. So let's go to the next page of Peev,
very top of page 26, it says, "This makes handling
el ectric Airsoft guns quite different from handling real
firearns."

Do you see that?

A Yes.

Q So does that nean that a real firearm would
stop firing when it ran out of ammunition?

MR, DARBY: (bjection to form

A You woul d know that you've ran out of

anmmunition with a real firearm
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BY MR COVACK:
Q |'s that because it stops firing when it runs

out of ammunition?
MR. DARBY: njection to form

A That's what this sound |ike, yes.
BY MR COVACK:

Q Now, if you go to paragraph 39 of your
declaration, you actually talk about this specific problem
on Peev; correct?

A | discuss that, yes.

Q And in paragraph 39, you discuss Peev's
solution to this dry firing problem correct?

A. Yes.

Q And you explain that Peev solved the dry
firing problemby configuring the Airsoft gun to cut power
when it detects that the nagazine is enpty; correct?

A That's correct.

Q So one way that Peev's Airsoft gun is to nade
and operate and function nore like a real firearmis by
cutting off the firing mechani smwhen the magazine is
enpty; correct?

A That is one way, yes.

Q But that feature has nothing to do with the
muzzle velocity of Peev's Airsoft gun; does it?

A That specific el enent does not relate to
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velocity.

Q And that feature also has nothing to do with
the force of inpact of the ammunition shot from Peev's
Airsoft gun when hitting a target; correct?

A |t does have an advantage of the hop up
system so that would allow the ammunition to go
potentially straighter.

Q But detecting when the nmagazine is enpty has
nothing to do with the inpact, the force of inpact of the
ammuni ti on when shot from Peev's Airsoft gun; does it?

A | think the sensor systemis separate from
velocity and inpact.

Q Ckay. What part of pages 25 and 28 of Peev
support your opinion that Peev's Airsoft gunis a mlitary
grade device?

A Wi ch pages?

Q 25 and 28.

A Do | say mlitary grade?

Q You sure do, paragraph 81 at the |ast
sentence, you say, "It is a high-powered mlitary grade
projectile device," and you cite pages 25 and 28 of Peev.

A VWi ch paragraph?

Q Paragraph 81, sorry, | don't knowif I said
sonething different, so | apologize if | did.

A Oh
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Q And if you go to the very |ast sentence on
paragraph 81 that starts with, "It is a high-powered
mlitary grade projectile device."

Do you see that?

A Yes.

Q And at the very end, as support for that
statenent, you only cite pages 25 and 28 of Peev, so |
want to know where does Peev say that on those pages?

A Ri ght.

Q That it's a mlitary grade device? That's
what ny question is.

A Right, right. The Airsoft guns are used in
mlitary sinulations, and that is -- the purpose of Peev
Is to make the Airsoft handle nore like a real firearm
and so for selecting Airsoft used in mlitary sinmulations,
what' s described in Peev would make the Airsoft better for
mlitary simulations than other A rsoft.

Q Page 25 and 28 don't discuss mlitary
sinul ations; do they?

A | don't believe they do.

Q W can take a break.

(Whereupon, a recess was taken
from3:01 ppm to 3:12 p.m)
BY MR COVACK:
Q Dr. Kudrowitz, during the break, did you speak
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to your counsel regarding your testinony?
A No.
Q Thank you.
All right. Let's |look at page 25 of Peev.
At the very top, there's a paragraph, the
first paragraph that says, "Since the current fromthe
battery to the electric notor passes through the
mechani cal contact group during operation, sedinent
accunul ates on it, as a result of which it defects."
Do you see that?

A | see that.

Q And the defect in the passage that | just read
fromPeev is sinply referring to sedinment that builds up
on a nechani cal contact inside Peev's Airsoft gun;
correct?

A It sounds like that's in the fanous,
quot e/ unquot e, "Airsoft guns" has that issue.

Q (kay. So the famobus Airsoft guns that have
that issue have nothing to do with an Airsoft gun being
hi gh- power ed; does it?

MR, DARBY: (Cbjection to form

A The sedinent building up does not relate to
hi gh power.
BY MR COVACK

Q And the sediment buildup does not relate to
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the Airsoft gun being a mlitary grade; correct?
MR. DARBY. (bjection to form

A Sounds like Peev is trying to make things
hi gher quality and reduce sonme of the defects, and so it
woul d make Airsoft higher quality.
BY MR COVACK:

Q But it wouldn't necessarily make it mlitary
grade; correct?

A | don't know.

Q (kay. Let's look at the second paragraph of
Peev on page 25, and I'lIl read it to you.

"Because pulling the trigger starts

energi zing the notor and releasing the trigger stops
energizing it, if the trigger is released before the
full shot cycle has been conpleted, the piston and
spring remai n cocked w t hout any shot being fired.
Al so, pr. automatic fire, when the trigger is rel eased,
the current supply to the electric nmotor is imediately
stopped and the air conpression nmechani smcan stop in
the state of a partially or fully tensioned spring.
If the nmechanismrenmains for an extended period with
the spring partially or fully tensioned, this wll
cause the spring to weaken appreciably, causing a
decrease in the tension in the cylinder, which, in turn,

means a decrease in the initial velocity of the fired
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bal | ."
Correct?

A That's what that says.

Q And again, that's not tal king about Peev's
gun, that's tal king about what you referenced as the
"famous electric Airsoft gun"; right?

A An issue with -- this is describing an issue
wth fanmous air -- or whatever you want to call it,
standard Airsoft guns.

Q Okay. And Peev's reference to a decrease in
initial velocity relates to a spring that's been weakened;
correct?

A Peev di scusses that the spring woul d weaken in
regul ar Airsoft guns.

Q And it doesn't discuss what the strength of
that spring that was weakened is; correct?

A It just tal ks about having whatever spring
you' re using not be weakened.

Q Right. And Peev doesn't talk about the
strength of the spring in the invention of Peev inits
Ai rsoft gun; correct?

A |t does not have a specific spring strength
di scl osed.

Q And just because a spring has been weakened in

an Airsoft gun does not nean that the Airsoft gun is
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hi gh- powered; does it?

A If we're getting to the point where we're
considering a slight weakening of a spring and trying to
remedy that, we nust be tal king about an Airsoft situation
where spring strength is inportant.

Q Right. But it doesn't say slight weakeni ng;
does it, Peev?

A Weakening at all.

Q And where a spring is weakened, it doesn't
necessarily follow that the Airsoft gun is high-powered?

A Peev intent is to make an Airsoft gun nore
like a real firearm and by inplenmenting these measures to
keep the spring strong, he is maintaining an Airsoft to be
hi gh- power ed.

Q Where does Peev say that it's keeping its
spring strong?

A Not weakeni ng.

Q So if it's not weakening, that neans it's a
strong spring?

A If it doesn't weaken, it's as strong as it was
bef ore.

Q But it doesn't nean that it's a strong spring?

MR. DARBY: (njection.
A |'mtal king relative, whatever the spring was

that was used.
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BY MR COVACK:
Q Ckay. But you agree that Peev has no
di scussion of what the nuzzle velocity of the gun is
what soever; correct?
A Peev is designed for mlitary sinmulate --
tal ks about mlitary sinulation and standard Airsoft, and
so we're probably not tal king about |ow power toy Airsoft
here.
Q Let's take a | ook at page 23 of Peev, the very
t op.
Are you there?
|"'msorry, did you say 25?
23.
Ckay.
Do you see the heading, "Area of Technol ogy"?

> O > O >

Yes.

Q Right below that it says, "Electric Airsoft
guns find application if the sporting gun industry and are
used for mlitary enulations or training, or for fun when
conducting Airsoft ganes."

Correct?

A Correct.

Q So Peev doesn't limt its teaching to Airsoft
guns that are used for mlitary training;, correct?

MR DARBY: (Objection to form
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A Peev tal ks about sporting gun industry,
mlitary simulation and A rsoft games.
BY MR COVACK

Q Fun for when conducting Airsoft ganes;
correct?

A That's what that says, and just because
sonething's fun, doesn't nean it's a toy.

Q Doesn't nean that it's not, either; right?

MR. DARBY: njection to form

A How | read this is that we're tal king about
standard Airsoft guns or higher powered ones that are used
in mlitary simulations.

BY MR COVACK

Q It doesn't say anything about power, that
par agraph; correct?

A That sentence does not say anything about
power .

Q And in fact, if you read Peev from
cover-to-cover, you will not find one nmention of the power
of the Airsoft gun discussed; correct?

MR. DARBY: (njection; |ack of
foundati on.

A | would have to read it cover-to-cover.

BY MR COVACK

Q You don't know sitting here?
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A If it says the word "power."

Q H gh power?

A | don't know if it says "high power" sitting
here right now, but | could do a search.

Q Wuld you like ne to do a word search?

A Sure.

Q Ckay. Bear with ne for one mnute.

\What words would you like ne to use in the
search engine? | have a searchabl e PDF version of Peev.

A Start with the "power."

Q " mnot comng up with anything, but | just
want to make sure that the full document is searchable so
that |'mbeing fair. | have to convert this into
sonething that | can search. Take about a mnute
Dr. Kudrow tz.

As much as 1'd like to do this, I"'mnot able
to convert it into a searchable docunent, so | apol ogi ze
for that.

But sitting here today, you're not aware of
any discussion of Peev's Airsoft gun being high-powered,
Is that right?

A Sitting here today, | don't know offhand if it
says "hi gh-powered."

Q And sitting here today, do you know if Peev

di scusses the nuzzle velocity of its Airsoft gun?
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A | know in nmy report | say it nentions velocity
at | east once on page 25.

Q 25 of your report?

A No, of Peev.

Q (kay. \Were on page 25 does it nention the
muzzle velocity of its gun?

A The | ast sentence of the second paragraph.

Q So you're referring to the sentence that says
that, "There will be a decrease in the initial velocity of
the fired ball"; correct?

A That's correct.

Q Can you explained to ne, before that wasn't
tal ki ng about Peev's Airsoft gun, that was tal king about
the famous electric Airsoft gun; correct?

MR. DARBY: njection to form

A This is talking about a problemwth existing
Airsoft guns that |eave the spring partially tensioned,
whi ch Peev solves with his teachings, which, then, do not
result in a decrease in initial velocity of fired ball or
muzzl e vel ocity.

BY MR COVACK

Q QG her than that, there was no teaching in the

Peev patent regarding nmuzzle velocity; correct?
MR. DARBY: (njection; |ack of

foundati on.
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A That m ght be the only tinme it nmentions
velocity, but it tal ks about increased performance on
page 24, for exanple.

BY MR COVACK:

Q (kay. Wiat is the muzzle velocity of Peev's
Ai rsoft gun?

A Peev does not disclose a specific nuzzle
velocity.

Q (kay. Let's go back to paragraph 81 of --
actually, let's just go to page 28 of Peev.

Do you see the third paragraph that starts,
" Anot her advantage of the electric Airsoft gun, according
to the invention, is the option of approxi mating the way
and functioning and nani pul ati on of the way of functioning
and mani pul ation of the real firearm"

Do you see that?

A Yes.

Q And if you read the rest of this paragraph
that paragraph's just tal king about the Peev's solution to
the dry firing problem isn't that correct?

A Thi s describes anot her advantage of the system
related to dry fire, which is also related to detecting
when amunition is in the chanber, and --

Q | "msorry. Are you finished?

A. Yes.
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Q Ckay. And that paragraph in Peev's sort of --
the fourth line -- the fifth line fromthe bottomstarting
at the right side says, "The firing ban is in effect until
the enpty magazine is replaced with a refill and then the
bolt release button is pressed or the |oading |ever is
pul l ed (depending on the Airsoft gun nodel). Only then
does the electric Airsoft gun's control system all ow
firing again until the nmagazine is enpty."”

Do you see that?

A Yes.

Q So that just relates to the solution to the
dry firing problem correct?

A That al so rel ates back to the not having a
spring in partial tension node, as well.

Q (kay. And then in the next sentence it says,
"On the other hand, due to the first sentence -- first
sensor presence, the trigger travel of the electric
Airsoft gun is within 3 mllimeters, which corresponds to
the actual trigger travel of the real firearmthat the
electric Airsoft gun imtates. The shorter trigger also
allows for faster shooter repeatability in a single shot
mode. "

Do you see that?

A Yes.
Q The | anguage that | just read on page 28 of
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Peev does not indicate Peev is a high grade mlitary
projectile device; does it?
MR. DARBY: (nbjection; form

A This paragraph tal ks about trying to nake
Airsoft nore like a real firearmin sone regards.

BY MR COVACK:

Q The regard being that the distance the trigger
travel s being the same as the distance the trigger travels
inareal firearm is that right?

A That's how | read this.

Q That doesn't have an inpact on the nmuzzle
velocity of the Airsoft gun; does it?

A | don't believe so.

Q Take a | ook at paragraph 6 of your
decl arati on.

The second sentence |I'll read to you, "Not
only do electric Airsoft guns like Peev's resenble and
operate |ike real firearnms, they also average somewhere in
t he nei ghborhood of 300 to 350 feet per second fired at
around 500 to 700 rounds per mnute."

Do you see that?

A Yes.

Q You don't cite anything in Peev to support
that statenent; do you?

MR. DARBY: njection to form
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A That statenment says -- is about electric
Airsoft guns Iike Peev.
BY MR COVACK:
Q Right. But it's not talking about Peev's
Airsoft gun; right?
MR. DARBY: (bjection; form
A VWell, Peev is describing if you want to use

the word "famous" or as | would call "standard Airsoft

gun" in Peev. This statenent is about Airsoft guns |ike
Peev' s.
BY MR COVACK:

Q For that statenent, you cite Exhibit 2016
correct?

A Correct.
Q Exhi bit 2016 does not discuss Peev's A rsoft
gun; does it?
MR. DARBY: njection to form
A May | have Exhibit 20167?
BY MR COVACK:
Q | don't have it. It's okay. |I'Il wthdraw

What' s your understanding of the term"real
firearm?
A Right. | think it would be naybe a powder --

powder firearm
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Q Can you explain to me what you mean by a,
"Powdered firearn'?

A One that uses an explosion to launch a
projectile.

Q And can you explain how that explosion is
created in a real firearnf

A Gun powder is ignited.

Q How is it ignited, the gun powder?

A There's a trigger that -- a hammer that hits
t he expl osi ve.

Q Can you describe the ammunition, the bull et

that's used in a real firearnf

A It usually has --
Q Go ahead. |'msorry.
A -- sone aerodynam c properties, it's often

met al .

Q What are the conponents of the bullet in a
real firearn?

MR, DARBY: (bjection; out of scope.

A | don't believe | tal ked about this in ny
report.
BY MR COVACK:

Q No, but up tal ked about real firearns, so
think it is within the scope of your report. You're

maki ng a conparison of Peev's Airsoft gun to a real
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firearm and a real firearmshoots a real bullet.
So I"'mtrying to understand your know edge of
areal bullet and a real firearnf
MR. DARBY: Sane objection.
BY MR COVACK

Q Do you know what the conponents are?

A | don't get into real bullets in ny analysis,
but I amconparing Airsoft to real or non Airsoft guns,
and so, yeah, | don't go into details on the conponents of
a real bullet.

Q You're actually conparing Airsoft guns to rea
firearms. That's what you say in your report; correct?

A In the context of Peev, is that what we're
tal ki ng about ?

Q The opinion that you provide in your
decl aration conpare Peev's Airsoft gun to a real firearm
You discuss it at length in your report; correct?

A | tal k about how Peev is trying to replicate a
real firearm

Q Right. And so I'mtrying to understand the
simlarities between a real firearmand Peev and the
di fferences?

A Un- hum

Q And Peev on the one hand shoots a snall

pol ymer ball; correct?
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A The teachings of Peev are applied to snall
pol ymer balls.

Q Right, 6 mllineter polyner spheres; correct?

A That is correct.

Q And a real firearm as you' ve described, it
does not shoot a 6 mllineter polyner ball; correct?

A That is correct.

Q What does it shoot, the real firearnf

A Bul | ets.

Q And | want to understand what those bullets
are nmade of, what its conponents are in a real firearnf

A There's a shell and gunpowder or powder.

Q Where is the gunpowder?
A In the back end of it.

Q In the back end of the --
A Bul | et .

Q -- bullet?

And when the hamrer of the gun strikes the
bul l et, is that when the expl osi on happens?
MR. DARBY: (bjection; outside of scope.
A | don't -- I"mnot sure, offhand, the exact
part and tine when the expl osion happens inside of the
bul | et .
BY MR COVACK:

Q It's because you don't have -- |'ll wthdraw
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it.
Okay. On page 20 -- I'msorry, let's |look at
page 27 of your declaration -- I'msorry, paragraph 27. |

don't know if | said page.

Are you there?

A Paragraph 27 or page 27.

Q Par agraph, | apol ogi ze.

A That's fine. | amthere.

Q All right. 1'Il read it to you.

"Peev is about Airsoft guns. More
specifically, Peev is about electric Airsoft guns, which
are often referred to as 'Automatic Electric Guns' or
"AEGs'. 'Electric Airsoft guns(l) externally represent a
copy of real firearns,' and Peev's task was to nake them
even nore gun like, both operationally and functionally."

And you cite pages 23 and 26 for that.

Do you see that?

A Yes.
Q (kay. Let's look at page 23 of Peev.
Are you there?
A Yes.
Q So right under the heading, it says, "Prior
State-of-the-Art Technology," it says, "Electric Airsoft
guns (1) externally represent a copy of real firearns, but

I nstead of cartridges, polyner balls wth a dianeter of
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6 nmare fired by conpressed air."
Do you see that?
A Yes.
So just because the external part of an
Airsoft gun |looks like a real firearm does not nean that
the Airsoft gun will function and operate |ike a real
firearm correct?
MR. DARBY: njection to form
A Just because externally it |ooks |ike a rea
firearm-- |'mrepeating your question, | think -- it
doesn't necessarily nean it's going to behave like a real
firearm Something can look |ike a real firearmand not
behave like a real firearm
BY MR COMACK
Q Let's | ook at page 26 of Peev, and let ne know
when you' re there; okay.
A Uh- huh.
Q Do you see the heading, "Technical Nature of
the Invention"?
A Yes.
Q |'"mgoing to read the paragraph right bel ow
t hat headi ng.
"The task of the invention is to create an
electric Airsoft gun that provides inproved operationa

performance, as well as bringing the way of functioning
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and mani pul ation of the electric Airsoft gun as close as
possible to the way and functioning -- way of functioning
and mani pul ation of the real firearm"”

Do you see that?

A Yes.

Q So this sentence that | just read is
explaining that Peev's task was to create an electric
Airsoft gun that could function and be mani pul ated as
close as possible to a real firearm right?

A That's what it says.

Q All right. Look at the very next paragraph
Thi s paragraph's referring to how Peev's perfornms the task
of making its electric Airsoft gun so that it functions
and can be nanipulated |like a real firearm correct?

A That's the beginning of the explanation of the
I nvention,.

Q All right. So in that paragraph, does it say
how Peev makes its Airsoft gun function and be mani pul at ed
like a real firearnf

A It starts by tal king about having a control
systemthat helps it behave nore like a real firearm

Q Are you finished?

A Yes.

Q And that control systemhas nothing to do with

the muzzle velocity of Peev's Airsoft gun; correct?
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MR DARBY: (Objection to form

A That control systemis what keeps that spring
fromnot weakening, which, in turn, relates back to nuzzle
vel ocity.

BY MR COVACK:

Q Peev has an automatic firing node; correct?
And just to help you out, in paragraph 81, you talk
about an automatic firing node and cite pages 22 and 26
of Peev.

Do you see that?

A VWhi ch paragraphs of ny report?

Q If you | ook at paragraph 81, the second
sentence tal ks about an automatic firing node.

A | see that.

Q The automatic firing node of Peev doesn't tel
you anyt hing about the nmuzzle velocity of its Airsoft gun;
correct?

MR. DARBY: nhjection to form

A The nuzzle velocity is not directly related to
the automatic firing node, except in the sensor system
which is designed to stop the auto node fromleaving the
spring in a position that weakens it.

BY MR COVACK:
Q (kay. Let's take a |look at paragraph 82 of

your decl aration again.
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A. Ckay. |'mthere.
Q |'"mjust going to read the first two
sent ences.

"Per ny earlier discussion at paragraph 27 to
34, Peev's gun, virtually like all other high-powered
Airsoft guns are neant to mmc real firearns."
And you cite page 26 of Peev.
"Part of mmcking a real firearmis
m m cking, to a | esser degree, the inmpact of an ammunition
round which is necessary for cooperative Arsoft games and
mlitary armed force training."
Do you see that?
A Yes.
Q Where does Peev say that part of mmcking a

real firearmis mmcking the inpact of an ammunition

round?
A Am | saying that that is from Peev?
Q | don't know.
A | don't believe | am
Q So Peev doesn't say that; correct?
A That's not from Peev, that sentence.

Q (kay. Let's take a five-mnute break. |
think we just need five mnutes.
(Whereupon, a recess was taken

from3:50 p..m to 4:08 p.m)
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MR. COMACK: Dr. Kudrowtz, | have no
further questions, and | understand that your counsel
doesn't either, so this concludes your deposition.

THE WTNESS: Fantastic.

MR, CGEORCGE: Thank you, very nuch.

(The deposition of Dr. Barry M

Kudrowi t z concl uded at approxi mately

4:08 p.m)

* * * * *
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CERTI FI CATE

|, Barbara J. Carey, Registered Professional
Reporter and Certified Shorthand Reporter, do hereby
certify that prior to the commencenent of the exam nation,
Dr. Barry M Kudrowitz in Mnneapolis, Mnnesota was duly
sworn by ne to testify to the truth, the whole truth and
not hi ng but the truth.

| DO FURTHER CERTI FY that the foregoing is a
verbatimtranscript of the testinony as taken
stenographically by ne at the tine, place and on the date
herei nbefore set forth, to the best of nmy ability.

| DO FURTHER CERTIFY that | amneither a
relative nor enployee nor attorney nor counsel of any of
the parties to this action, and that | amneither a
relative nor enployee of such attorney or counsel, and

that | amnot financially interested in the action.

%a:dbm.a.% QC"’““&

BARBARA J. CAREY

Regi stered Professional Reporter
Certified Shorthand Reporter

Not ary Public

Dated: February 10, 2025
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