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Status Of The Three IPR Proceedings

PO Disclaimed: 
• Claims 1-3, 10 and 11 of the ’683 Patent, 1339 IPR, Ex. 2014
• Claims 1 and 4 of the ‘282 Patent, 1348 IPR, Ex. 2013

PO’s Secondary Considerations Arguments Only Apply To:
• Claims 5, 8, and 9 of the ‘683 Patent
• Claims 8, 19, and 20 of the ‘282 Patent
• No Claims of the ‘255 Patent

Remaining Challenged Claims:
• Claims 4-9, 12 and 14 of the ‘683 Patent
• Claims 2, 3, 5-15, 17 and 19-21 of the ‘282 Patent
• Claims 1, 2, 13 and 15-20 of the ‘255 Patent
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Motivation To Combine

KSR Int’l Co. v. Teleflex Inc.

“When there is a design need or market pressure to solve a problem and 
there are a finite number of identified, predictable solutions, a person of 
ordinary skill has good reason to pursue the known options within his 
or her technical grasp. If this leads to the anticipated success, it is likely 
the product not of innovation but of ordinary skill and common sense.”

KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 421 (2007) 
cited in: ‘683 Patent Petition, Paper 2, p. 35 

‘282 Patent Petition, Paper 2, p. 33
‘255 Patent Petition, Paper 2, p. 34
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Under KSR, Injury Was The Problem
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Director Decision: Director Decision: 
Safety Was A Concern For Airsoft Guns

Director Decision, Paper 12, pp. 11-12
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Director Decision Cites Articles And PO’s Expert 

Director Decision, 
Paper 12, p. 12
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PO Seeks To Minimize The Problem By Ignoring Teens/Young Adults

‘683 Patent Reply, Paper 24, pp. 6-7; ‘282 Patent Reply, Paper 24, pp. 6-7; ‘255 Patent Reply, Paper 23, p. 6
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Teens/Young Adults Were Getting Injured By Airsoft Guns

’683 Patent Reply, Paper 24, p. 8 
’282 Patent Reply, Paper 24, p. 8 
’255 Patent Reply, Paper 23, p. 7
(all citing Ex. 1033, p. 490)

’683 Patent Reply, Paper 24, p. 7 
’282 Patent Reply, Paper 24, p. 7
’255 Patent Reply, Paper 23, p. 7
(all citing Ex. 1048, pp. 1437-1438)
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PO’s ASTM Standards Call Out The Injury Problem

‘683 Patent Reply, Paper 24, pp. 14-15; ‘282 Patent Reply, Paper 24, pp. 14-15; ‘255 Patent Reply, Paper 23, p. 14
(all citing Ex. 2029, p.1 and ¶1.4; and Ex. 2028, ¶1.4)
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Even The Patents Acknowledge The Injury Problem

’683 Patent, Ex. 1001, Col. 1:63-67; ‘282 Patent, Ex. 1001, Col. 1:56-60; ‘255 Patent, Ex. 1001, Col. 1:66-Col. 2:3
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Under KSR, Spitballs Was A Known, Predictable 
Solution To The Injury Problem
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Director Decision: Director Decision: 
A POSITA Would Be Motivated To Look To Soft Spitballs

Director Decision, Paper 12, p. 14
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PO’s Expert Admitted That Soft Ammunition PO s Expert Admitted That Soft Ammunition 
Was A Known Solution To The Injury Problem

Q. So you agree that a person of ordinary skill in 
the art would have known in 2009 that another 
way to make a projectile less likely to cause 
injury would be to make it softer.

A. That's another way to do it.

‘683 Patent Petition, Paper 2, p. 39 
‘282 Patent Petition, Paper 2, p. 36 
‘255 Patent Petition, Paper 2, p. 37

(all citing Ex. 1004, pp. 531:25-532:9)
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All Experts Agreed That Spitballs Broke Apart On Contact

‘683 Patent Petition, Paper 2, p. 39; ‘282 Patent Petition, Paper 2, pp. 36-37; ‘255 Patent Petition, Paper 2, pp. 37-38 
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PO’s Expert Agreed That A POSITA Knew That O s Expert Agreed That A POSITA Knew Th
SAP Would Reduce The Risk Of Injury

Q. … So do you agree that if a SAP projectile breaks down on 
impact, then the force at impact is spread over a much 
wider surface area, and this reduces the likelihood of 
injury?

A. That seems true.

‘683 Patent Reply, Paper 24, p. 11
‘282 Patent Reply, Paper 24, p. 11
‘255 Patent Reply, Paper 23, pp. 10-11
(all citing Dr. Kudrowitz Tr., Ex. 1036, pp. 
91:11-15, 93:14-22 (objection omitted))

Q. Was it known prior to 2010 that if a projectile hits a target 
and the force at impact is spread over a wide surface 
area, the likelihood of injury would be reduced?∗ ∗ ∗

A. That is a way of reducing the impact or the effects of the 
impact, but again, in certain cases there might not be 
injury in any case, or there might be injury regardless.
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Even The Patents Acknowledge This

‘683 Patent, Ex. 1001, Col. 3:67-Col. 4:3; ‘282 Patent, Ex. 1001, Col. 3:58-61; ‘255 Patent, Ex. 1001, Col. 5:8-11
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Director Decision:  Director Decision:  
Petitioners Did Not Allege Elimination Of All Risk

Id., p. 13

Director Decision, 
Paper 12, p. 13, fn. 8
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A Softer Projectile Does Not Have To Be A Softer Projectile Does Not Have To Be 
The Only Solution, Or The Best Solution

Director Decision, Paper 12, p. 12
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There Were A Finite Number Of Alternatives

‘683 Patent Reply, Paper 24, p. 17
‘282 Patent Reply, Paper 24, p. 17
‘255 Patent Reply, Paper 23, pp. 16-17
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Under KSR, Combining Spitballs And Peev Was 
In The POSITA’s Technical Grasp And The POSITA 

Had A Reasonable Expectation Of Success
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PO Argues That The Experts Never Opined That O Argues That The Experts Never Opined Th
Peev And Spitballs Could Be Combined

‘683 Patent Sur-Reply, Paper 33, p. 20; ‘282 Patent Sur-Reply, Paper 33, p. 20; ‘255 Patent Sur-Reply, Paper 30, pp. 20-21
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Dr. Kudrowitz Admits:Dr. K
Peev Does Not Say High

r. K
ghgggh-

udrowitz Admits:Ku. K
hh-Powered And Gives No Muzzle Velocity

Kudrowitz Tr., Ex. 1036, p. 149:19-23 and p. 151:5-8Kudrowitz Tr Ex 1036 p 149:19 23 and p 151:5 8

Q. … But sitting here today, you're not aware of any 
discussion of Peev's Airsoft gun being high-powered; is 
that right?

A. Sitting here today, I don't know offhand if it says 
"high-powered." ∗ ∗ ∗

Q. Okay. What is the muzzle velocity of Peev's Airsoft gun?
A. Peev does not disclose a specific muzzle velocity.
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Dr. Kudrowitz Admits:Dr. Kudrowitz Admits:
Peev Teaches Low And High Velocity

Kudrowitz Tr., Ex. 1036, 
p. 130:15-131:9

DEMONSTRATIVE EXHIBIT NOT EVIDENCE

Q. So in paragraph 81, you have referred to Peev's Airsoft gun as a 
high-powered device; correct, third line from the bottom of 
paragraph 81 of cite?

A. That is what I cite here, yes.
Q. Okay. What do you mean by "high-powered"? 
A. It shoots at high velocity.
         . . .  
Q. How fast?
A. Within the range of Airsoft.
Q. Which is? 
         . . .
A. So I believe the Airsoft Q&A has Airsoft ranging from 100 to 500 

feet per second, but I don't know the exact lower limit.
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But PO’s Expert Admitted The Combination Was PO s Expert Admitted The Combination 
Within The POSITA’s Technical Grasp

Q. Sure. In 2009 was it within the technical grasp of a 
person of ordinary skill in the art to modify Airsoft guns 
such as Peev to launch soft SAP projectiles in place of 
the hard plastic spheres that the Airsoft guns used?

A. I see. If someone was asked to do so, they would have 
the ability to do that.

Q. It was in their technical skills to do that, correct?

A. Sure.

‘683 Patent Petition, Paper 2, pp. 40-41
‘282 Patent Petition, Paper 2, p. 38
‘255 Patent Petition, Paper 2, p. 39

(all citing Ex. 1004, p. 532:15-23 (Dr. Kudrowitz))
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PO’s SAP Expert In The ITC Admitted A POSITA Could Use AP Expert In The ITC Admitted A POSITA Cou
SAP Ammunition In A Projectile Launcher

Q. ... So you do agree with Dr. Reitman that adjustments to 
size, strength, and durability of the gel were all routine
and easily accomplished by well-known methods at the 
time of the invention of the asserted patents?

A. Of course, it always takes some work ... But the literature
available at the time would provide such guidance.

Q. ... do you agree that a POSITA would have known how to 
produce soft projectile SAP ammunition configured for 
use with a projectile launcher as of the priority date of 
the asserted patents?

A. Yes.

‘683 Patent Reply, Paper 24, p. 18; ‘282 Patent Reply, Paper 24, p. 18; ‘255 Patent Reply, Paper 23, pp. 17-18
(all citing Ex. 1035 (Fuller Tr.), pp. 150:18-151:11)
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Petitioners’ Expert: Petitioners  Expert: 
A POSITA Had A Reasonable Expectation Of Success

‘683 Patent Delman Decl., Ex. 1016, 
Pars. 85, 86 
‘282 Patent Delman Decl., Ex. 1016, 
Pars. 77, 78 
‘255 Patent Delman Decl., Ex. 1016, 
Pars. 76, 77
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Even The Patents Say SAPs Can Be Launched Without Breaking Apart tents Say SAPs Can Be Launched Without Bre
And Still Reduce The Likelihood Of Injury 

‘683 Patent, Ex. 1001, Col. 3:62-4:3
‘282 Patent, Ex. 1001, Col. 3:53-61
‘255 Patent, Ex. 1001, Col. 5:3-11
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Dr. Kudrowitz Agrees That SAPs Dr. Kudro
“become soft

dro
ftft-

witz Agrees That SAPs owdro
tt-projectiles” “when hydrated”

Kudrowitz Decl., Ex. 2015, App. 1, Par. 10 (analyzing Claim 1 of the ‘282 Patent)
Par. 28 (analyzing Claim 1 of the ‘683 Patent)
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PO Does Not Present A SAP Expert In These IPRs
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PO’s Attorneys Argue That Spitballs Lacks SAP Details

‘683 Patent Response, Paper 19, pp. 35-36; ’282 Patent Response, 
Paper 19, pp. 35-36; ‘255 Patent Response, Paper 20, p. 34
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Petitioners’ SAP Expert Explained That Determining etitioners  SAP Expert Explained That Determinin
The Details Was Straightforward And Routine

‘683 Patent Reply, Paper 24, pp. 19-20; ‘282 Patent Reply, Paper 24, pp. 19-20; ‘255 Patent 
Reply, Paper 23, p. 19 (all citing Ex. 2030 (Reitman Tr.), pp. 123:17-125:2)
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The Patents Lack The Same Details

‘683 Patent Reply, Paper 24, p. 20; ‘282 Patent Reply, Paper 24, p. 20; ‘255 Patent Reply, Paper 23, p. 19 
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Petitioners Have Met Their Burden On Obviousness

‘683 Patent Petition, Paper 2, p. 3; ‘282 Patent Petition, Paper 2, p. 3; ‘255 Patent Petition, Paper 2, pp. 4-5
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Dr. Courtney Properly Rebuts
PO’s New Kinetic Energy Theory
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PO’s Kinetic Energy Argument Is New

• Kinetic energy is not mentioned in the ITC’s Initial Determination.   
Ex. 2007

• Dr. Kudrowitz did not testify about kinetic energy at the ITC hearing. 
Ex. 1004  

• PO’s Preliminary Response did not discuss kinetic energy.
‘683 and ‘282 Patents, Paper 6; ‘255 Patent, Paper 8

• Kinetic energy was first raised in PO’s Response.                                 
‘683 and ‘282 Patents, Paper 19, pp. 14-18; ‘255 Patent, Paper 20, pp. 13-17

• Petitioners timely rebutted this new theory in their Reply.                 
‘683 and ‘282 Patents, Paper 24, pp. 9-14; ‘255 Patent, Paper 23, pp 8-14
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PO Argues That A 15 mm SAP Projectile Is Too Heavy 

Kudrowitz Decl., Ex. 2015, Par. 62

‘683 Patent Sur-Reply, Paper 33, p. 3; ‘282 Patent Sur-Reply, Paper 33, p. 3; ‘255 Patent Sur-Reply, Paper 30, p. 3
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But Petitioners Relied On A 6 mm Projectile – Not 15 mm

‘683 Patent Petition, Paper 2, p. 5; ‘282 Patent Petition, Paper 2, p. 5; ‘255 Patent Petition, Paper 2, p. 7
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Even The Patents Suggest Using 15 mm SAP Projectile

‘683 Patent, Ex. 1001, Col. 4:34-43; ‘282 Patent, Ex. 1001, Col. 4:24-33; ‘255 Patent, Ex. 1001, Col. 5:41-50
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PO Ignores Deformation, Fragmentation And Scattering

‘683 Patent Reply, Paper 24, p.11; ‘282 Patent Reply, Paper 24, p.11; ‘255 Patent Reply, Paper 23, p.10
(all citing Dr. Courtney Decl., Ex. 1037)
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PO’s Argument Contradicts What A POSITA Knew

Q. Was it known prior to 2010 that if a projectile hits 
a target and the force at impact is spread over a 
wide surface area, the likelihood of injury would 
be reduced? ∗ ∗ ∗

A. That is a way of reducing the impact or the 
effects of the impact, but again, in certain cases 
there might not be injury in any case, or there 
might be injury regardless.

Dr. Kudrowitz Tr., Ex. 1036, p. 93:14-22 (objection omitted)
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PO’s Arguments Against 
Dr. Courtney’s Testimony Fail
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Petitioners’ Expert Is Qualified To Opine Petitioners  Expert Is Qualified To Opine 
That A POSITA Knew Basic Principles Of Physics 

Dr. Courtney Decl., Ex. 1037, Pars. 24, 25D C D l E 1037 P 24 25
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Dr. Courtney Has Multiple Engineering Degrees 

Dr. Courtney Decl.., Ex. 1037, Par. 7
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Dr. Courtney Can Testify That Dr. Courtney Can Testify That 
A POSITA Knew Basic Principles Of Physics

Dr. Courtney Decl., 
Ex. 1037, Par. 27
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Dr. Courtney Can Testify That Dr. Kudrowitz Courtney Can Testify That Dr. Kudrow
Ignored Basic Principles Of Physics

Dr. Courtney Decl., Ex. 1037, Pars. 75, 76
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PO’s Arguments Regarding Ex. 1044 (Berger) Miss The Point

Ex. 1044, p. 18 (cited in ‘683 and ‘282 Patents Sur-Reply, Paper 33, pp. 7-9 
and ‘255 Patent Sur-Reply, Paper 30, pp. 7-9)
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Dr. Courtney Explained The Relevance Of This 1979 Article

Q. What conclusion do you draw from this 
comparison?

A. That the flexibility of the missile was a 
mechanism for managing the kinetic energy and 
reducing the kinetic energy that was applied to 
the target, as I said in paragraph 44.

Dr. Courtney Tr., Ex. 2121, p. 131:11-16
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The ASTM Standards Support Petitioners’ 
Motivation To Combine Theory
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The ASTM Standards Require Resilient Ammo

‘683 Patent Reply, Paper 24, p. 15; ‘282 Patent Reply, Paper 24, p. 15; ‘255 Patent Reply, Paper 23, pp. 14-15
(all citing Dr. Kudrowitz Tr., Ex. 1036, and Dr. Courtney Decl., Ex. 1037)

ASTM F963-07,  Ex. 2119, p. 17
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PO Argues That The ASTM Standard Teaches Away PO Argues That The ASTM Standard Teaches Away
From Using Spitballs Because They Are Too Big

‘683 Patent Sur-Reply, Paper 33, pp. 17-18
‘282 Patent Sur-Reply, Paper 33, pp. 17-18
‘255 Patent Sur-Reply, Paper 30, p. 17
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PO Confuses Toy Standards For Babies And Toddlers onfuses Toy Standards For Babies And Tod
With Toy Standards For Projectile Toys

ASTM F 963-07, Ex. 2119, pp. 9-10
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PO Cannot Show A Nexus –
PO’s Objective Indicia Arguments Fail
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PO Ties “More Distance” And “More Ammo” To Specific Claims

‘683 Patent Response, Paper 19, p. 46

‘282 Patent Response, Paper 19, p. 46
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“More Distance” And “More Ammo” Are Unclaimed Features

‘683 Patent Reply, Paper 24, p. 22; ‘282 Patent Reply, Paper 24, p. 22
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The Claims Do Not Require “More Distance” Or “More Ammo”

‘683 Patent Reply, Paper 24, pp. 23-24 
‘282 Patent Reply, Paper 24, p. 24
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WBIP Follows Ormco

‘683 Patent Reply, Paper 24, pp. 26-27; ‘282 Patent Reply, Paper 24, p. 27
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Natural Alternativesess Has Nothing To Do al Alternativeess Has Nothing HH
With Unclaimed Features

In re Natural Alternatives, LLC

“The PTO’s singular response to Natural’s evidence of objective indicia is that Natural 
failed to demonstrate a nexus between the asserted objective indicia and the specific 
advantages of the claimed invention over the prior art. Appellee Br. at 36-37 (citing In 
re GPAC Inc., 57 F.3d 1573, 1580 (Fed. Cir. 1995). The PTO correctly notes that ‘[i]f 
commercial success is due to an element in the prior art, no nexus exists.’ Tokai 
Corp. v. Easton Enterprises, Inc., 632 F.3d 1358, 1369 (Fed. Cir. 2011). Here, the PTO 
does not dispute that GEOMELT® is an embodiment of the claimed invention. 
Appellee Br. at 36-37. The PTO’s arguments on the lack of a nexus thus rise and 
fall with its arguments that the claimed invention has no advantages over the prior 
art. As discussed above, however, the prior art merely taught the use of molasses in 
general, not DSBM in particular, to deice road surfaces.”

In re Natural Alternatives, LLC, 659 F. App’x 608, 615 (Fed. Cir. 2016) 
(cited in ‘683 Patent Sur-Reply, Paper 33, p. 23; ‘282 Patent Sur-Reply, Paper 33, p. 23)
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Volvovoo Has Nothing To Do With Unclaimed Features

Volvo Penta of the Americas, LLC v. Brunswick Corporation

“At oral argument, counsel for the USPTO argued that to the extent Volvo 
Penta identified these claim elements as unique characteristics of the claimed 
invention, they already existed in the prior art. Oral Arg. at 18:55-20:43 . . . 
But the Board did not rely on this argument in reaching its decision. See 
generally Decision at *26-28. We therefore cannot adopt it as a basis to 
affirm.”

Volvo Penta of the Americas, LLC v. Brunswick Corporation, 81 F.4th 1202, 1212 (Fed. Cir. 2023) 
(cited in ‘683 Patent Sur-Reply, Paper 33, pp. 23-24; ‘282 Patent Sur-Reply, Paper 33, pp. 23-24)


