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21. The system of claim 19 wherein said hub station transmits to a plurality of said 

subscriber stations. 

22. The system of claim 19 wherein said hub station comprises at least one dual 

band antenna transmiuing on sajd first frequency using a first antenna beam and receiving on 

said second frequency using a second antenna beam. 

23. The system of claim 22 wherein said subscriber stations comprise at least one 

dual band antenna recejving on said first frequency using a first antenna beam and 

transmitting on said second frequency using a second antenna beam. 

24. The system of claim 23 wherein said hub station first antenna beam and said 

subscriber station first antenna beam have co-spatial footprints and said hub station second 

antem1a beam and said subsc1iber station second antenna beam have co-spatial footprints. 

25. A data communications station using spectrum allocation for wireless data 

commtmjcations, said station comprising: 

means for establishing separate co-spatial reception und transmission antenna beams, 

said beams employing disparate frequencies in cUfferent bands of operation to transmit and 

receive data signals; and 

means for duplexing said data signals received and transmitted on said disparate 

frequencies in said different bands of operation~ 

wherein at least one of said disparate frequencies is in a licensed band and at least one 

other of said disparate frequencies is in an unlicensed band. 

26. The station of claim 25 further comprising means for fi ltering said data 

signals. 

27. The station of claim 25 wherein said frequencies are separated by a bandwidth 

of at least one percent of the lower of said frequencies used to transmit and receive data 

signals. 

28. The station of claim 25 wherein said disparate frequencies are separated by at 

least one octave. 
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29. The station of claim 25 wherein said station is a hub station which 

communicates with a plurality of subscriber stations. 

30. The station of claim 29 wherein said hub station comprises a plurality of said 

autcnna beam means for communicating with said p1urnlity of subscriber stations. 

3 I. The station of claim 25 wherein said station is a subscriber station. 

32. (Canceled) 

33. (Canceled) 

34. The station of claim 25 wherein said at least one licensed band frequency is 

used for downstream data communications from a hub station to at least one subscriber 

station. 

35. (Canceled) 

36. (Canceled) 

37. (Canceled) 

38. The station of claim 34 wherein said at least one unlicensed band frequency is 

used for upstream data communications from at least one subscriber station to a hub station. 

39. The station of claim 38 further comprising means for filtering said data 

signals, wherein filtering requirements for received upstream data communications at said 

hub are greater than filtering requirements for received downstream data communications at 

said at least one subscriber station. 
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I Appeal 2007-2570 
2 Application 10/095,307 
3 
4 

L Dulany Street, Alexandria, Virginia, before Kenyan C. Hopchas, Notary 

2 Public. 

3 

4 PROCEEDINGS 

5 THE CLERK: Calendar number three, appeal number 2007-2570, 

6 Mr. Greeson. 

7 JUDGE THOMAS: Good morning, gentlemen. Have you been to 

8 the Board before? 

9 MR. GREESON: No, sir. 

lO JUDGE THOMAS: Okay~ generally we work by principal and you 

11 get 20 minutes to present your position, Unfortunately that clock is an hour 

12 off, so you can still use it as a guide and please introduce the other 

l3 colleagues. 

14 MR. GREESON: Sure. l'm Robert Greeson, Fulbright & Jaworski, 

l5 here for Adaptics. I have w ith me Ross Viquet. partner Fulbright & 

l 6 Jaworski, and Byron Young, a representative of Adaptics. Unless the Board 

17 has any initial questions I'd ]jke to go ahead and begin by providing a 

l 8 summary of Appellant's claimed featw·es in hopes of doing so may provide 

19 for a more efficient discussion today. 

20 I believe that a summary of the claimed features will help distinguish 

2 l the Appellant's invention in view of the cited references. Generally, 

22 Appellant's invention provides a wireless system where stations on the 

23 network communicate with each other over different frequency bands. 

24 So according to preferred embodiment, a first station transmits to 

25 another station over a first frequency band, for example a licensed frequency 
5 

2 
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6 Appeal 2007-2570 
7 Application 10/095,307 
8 
9 
L band, and the other station transmits back to the first station on a second 

2 frequency band, for example an unlicensed frequency band. 

3 Throughout prosecution, the examiner has relied upon Arnold to 

4 satisfy Appe]]ant's invention. Now Arnold provides a personal access 

5 communication system where a base station and subscriber station 

6 corru11unicate with one another either over a licensed band or an unlicensed 

7 band. That is, the subscriber stati011 operates in dual mode and operates in 

8 FDD mode when it communicates with a base station over a licensed band. 

9 It corrununicates in TDD mode when communicating with a base station 

l0 over an unlicensed band. 

11 A purpose of Arnold is to provide its user with unlicensed band 

12 communication as a default or as a first priority, to avoid that user paying for 

l 3 licensed band communication from a service provider. Now I'm going to go 

14 ahead and talk about why the examiner's rejection is improper and should be 

l 5 reversed. As an initial matter I want to point out that Arnold does not satisfy 

l 6 every limitation of Appellant's invention. So for example referring to claim 

l 7 one, claim one recites a first station transmitting in a first frequency band 

l 8 and receiving in a second frequency band and, put simply, Arnold does not 

19 teach this feature. Instead Arnold teaches a first set of base stations that 

20 transmit over -- that communicate with a subscriber over a licensed band and 

21 a second set of base stations that communicate with a subscriber over an 

22 unlicensed band. 

23 JUDGE RUGGIERO: Do you intend first and second bands to be 

24 different bands, I take it in your claim? [f so, the claim doesn't recite that. 

10 
3 

TP-Link Ex. 1004 
Page 205



11 Appeal 2007-2570 
12 Application 10/095,307 
13 
14 
L MR. GREESON: Well, the claim does recite a first band and a 

2 second band wherein one band is licensed and the other band is licensed. 

3 JUDGE MACDONALD: Let me intem1pt here for a second and 

4 make sure I'm understanding you correctly. I -- reading through Arnold, l 

5 understood this to be, at least the half that operates outside of the home, the 

6 FDD portion could be the conventional prior art system, which you 

7 described in your own specification and the conventional prior art system 

8 operates in two frequencies for transmit and receive. H's just that they're 

9 right next to each other and they're both in a licensed band. 

10 MR. GREESON: Sure, that's correct. 

11 JUDGE MACDONALD: And I read the claim -- my understanding 

12 of what you were conveying here in the structure of the claim was that the 

l 3 first four steps essentially described the generic operation of the prior art and 

14 then the last, the "wherein" clause was a differentiation between saying that 

15 "now I've described the conventional but I'm going to have frequencies 

16 which are in different -- one licensed and one unlicensed." 

17 MR. GREESON: No, I don't agree with that at all. First, if you read 

18 the claims, we require one station communicating with another station and 

19 the other station c01nmunicating back with that station. Arnold doesn't 

20 disclose that. At best, Arnold talks about a subscriber communicating with 

2 l one port, a first base station in only one band, perhaps a licensed band. And 

22 when Arnold goes outside of the home for instance it communicates with a 

23 second base station. 

24 JUDGE MACDONALD: You're Tight. I misspoke. 'I11e -- in the 

25 prior art it's different frequencies. The band is the same. 
15 

4 
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19 

L MR. GREESON: Sure. But just to make sure we're on the same 

2 page, not only is it different frequencies, it's different base stations. So for 

3 instance, Amold1s subscriber station never communicates with a single base 

4 station over a licensed and unlicensed band. And Arnold js very clear about 

5 that. For instance, Arnold in column seven -

6 JUDGE MACDONALD: But it does communicate with a single 

7 station over two frequencies. 

8 MR. GREESON: No, within the same frequency band. 

9 JUDGE MACDONALD: Within the same band but two different 

IO frequencies. 

11 MR. GREESON: Well, not on ly -- only in frequency division mode 

12 where it would communicate uplink, downlink, separated by 80 megahertz 

L3 of band but in time division mode it communicates over the same 

14 frequency --

l 5 JUDGE MACDONALD: And that being Arnold's real contribution; 

l6 it uses 80 megahertz separation rather than a 10 megahertz. 

17 MR. GREESON: Well, I believe that that would be a contribution of 

18 Arnold, sw·e. But going back to my point that Arnold doesn1t teach a first 

19 station transmitting and a first frequency and receiving a second frequency 

20 band, and I'm saying band --

2 l JUDGE MACDONALD: Well, let's come back to that, because if 

22 you define a band two different ways, one is at least an octave separation 

23 and the other is at least I percent separation. 

24 MR. GREESON: Well that would be the separation between bands. 

20 
5 
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24 
1 JUDGE MACDONALD: Yes, but it certainly looks like that's the 

2 separation in Arnold; it's 80 megahertz and that's well more than 1 percent, 

3 so it would strike me that by -- the definition of band being that kind of 

4 separation, that certainly Arnold teaches two bands for its two frequencies 

5 by their own definition. 

6 MR. GREESON: Well, in talking about our embodiments we talk 

7 about communicating in bands that are separated by an octave. 

8 JUDGE MACDONALD: Well, but also there's a claim that's 

9 directed to at least 1 percent bandwidth separation, which I understand is, 

IO the octave is wider than that. 

11 MR. GREESON: Sure. 

12 JUDGE MACDONALD: But certainly bands is not limited to being 

l 3 an octave apart. 

14 MR. GREESON: Right, I agree with that. 

l 5 JUDGE MACDONALD: It appears to me that the only difference rm 

l 6 seeing from Atnold to your claim is the distinction of a licensed band versus 

17 an unlicensed band. 

l 8 MR. GREESON: No, I mean, I don't agree with that, in that the 

19 communication itself is different. So, you know, if we've got 

20 communication in two frequency bands between two stations Arnold just 

2 l doesn't have that set up. Arnold at best teaches communication over one 

22 frequency band between two stat1ons. 

23 JUDGE MACDONALD: 1 think we're coming back to the fact that 

24 you've defined band a certain way for your claim, but you're trying to use a 

25 rufferent definition for looking at what is a band in Arnold. The fact that 
25 
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l Arnold calls it a frequency band to me is not determinative, because it's 

2 separated -- the two frequencies are separated by the same distance that 

3 you're requiring in the claim. 

4 MR. GREESON: Well, all we can compare our claim language to 

5 Arnold, right, so that's detennined. And our claim language defines bands in 

6 terms of a licensed band and an unlicensed band and that's according to the 

7 claim1 the plain language of the claim. 

8 JUDGE MACDONALD: And the probJem I have there is l don't see 

9 the distinction in terms of -- to me that's a subjective distinction and it's not 

IO based on something that a person looking at the claim would view as a 

11 technology difference. l'm just looking at it as a label on the band. 

12 MR. GREESON: Well, would you agree that certainly whether or 

13 not a band is licensed or unlicensed is an objective question? 

14 JUDGE MACDONALD: Yes, but if the bands -- prior to being 

15 licensed, they were unJicensed, that these frequencies didn't change, their 

16 characteristics didn't change when the government said "I'm going to give a 

17 1 icense for that." 

18 MR. GREESON: Not at all, but we don't clai111 to have, you know, 

19 characteristics of frequencies, you know, and our claim language -- look, 

20 we're communicating betwee11 using a licensed band or an unlicensed band. 

2 l So we do limit the bands that we communicate over. 

22 JUDGE MACDONALD: But certainly in the specification you talk 

23 about the megahertz they operate at and they're clearly physical 

24 characteristics of the band. 

25 MR. GREESON: Right. 
30 
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1 JUDGE MACDONALD: Those aren1t mentioned in your claim. 

2 MR. GREESON: Right, we're not claiming the physical characters. 

3 JUDGE MACDONALD: But you're putting a label on it in 

4 attempting to distinguish licensed versus unlicensed and I don't see that theTe 

5 is an actual difference between these frequencies, based upon whether 

6 they're licensed by a government versus not licensed by a government. 

7 MR. GREESON: Well, some of the characteristics and some of the 

8 advantages are recognized in operating in those bands. 

9 JUDGE MACDONALD: Right. 

lO MR. GREESON: So for instance we've recognized that in our case, 

11 that it's exceptionally beneficial to communicate data in the downlink on the 

12 I icensed band for higher data throughput and the 1 ike. So, you know, we 

l 3 don't pretend to claim characteristics of bands and things like that, but we 

14 were very c1ear to claim, you know, communication in a licensed band and 

l 5 an unlicensed band and it's significant, because the things that fall from that 

l 6 are novel. 

17 We get higher data throughput on the output. Our filtering 

l 8 requirements are a bit different. Overall it's a more efficient system for the 

19 system that we had envisioned, that is the last-mile type systems for campus 

20 settings and the like. And I understand your point but again, you know, we 

21 do put the limitation and we added that, by amendment in prosecution, to be 

22 very clear that one of the bands is licensed and one of them is unlicensed. 

23 And however you, you know, construe Arnold in that, "well Arnold's base 

24 station may receive and transmit from a base station over two frequencies 

25 perhaps in FDD mode because they're separated by 80 megahertz," 
35 
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l nonetheless, each one of those frequencies is in a licensed band. And 

2 Arnold is very clear about that. 

3 And Arnold's very clear about why they did that. You know, the 80 

4 megahertz separation is to avoid cross-talk, interference between uplink and 

5 downlink, as you're probably well aware. So, you know, again we don't 

6 pretend to claim characteristics of bands and whatnot, but we do get benefits 

7 via -- from communicating over frequency bands or, excuse me, unlicensed 

8 bands and licensed bands. And, you know, I th ink it's plain that Arnold just 

9 does not have a base station that does that. 

IO Now of course, the rejection is in terms of I 03 and, you know, 1'11 go 

11 ahead and point out that it wouldn't be obvious to modify Arnold to have 

12 that base station. You know, doing so would require that every base station 

13 of An1old be reconfigured, you know, different filtering would have to be 

14 employed. It would be expensive, and even if one were to ignore all of that 

l 5 and go ahead and modify Arnold as the examiner suggests, Arnold wouldn't 

16 work, because as I think you probably know, according to Arnold the 

17 unlicensed band lies between the licensed bands. And as you and I just 

18 talked about, the licensed bands of Arnold are separated by 80 megahertz. 

19 But of course that just doesn't work if Arnold's subscriber station is 

20 forced to transmit in a licensed band and receive in an unJicensed band. We 

21 get the -- Arnold would get the cross-talk, the interference that we just talked 

22 abont. And I'll go ahead and point out that Arnold, I think very clearly 

23 teaches away from the examiner's proposed modifications. For example we 

24 just talked about, that in the unlicensed band Arnold is limited to indoor 

40 
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l communication. you know, because the unlicensed band is subject to a lower 

2 power transmit level, it's constrained. 

3 And so as a result, that type of communication is limited to short 

4 range indoor use. But Arnold's very clear that it intends to provide a system 

5 for outdoor and indoor pedestrian use. But of course ifwe modify Arnold 

6 according to the examiner's suggestion we're effectively limiting Arnold to 

7 only indoor use, certainly not what Arnold intended. Further, you know. 

8 Arnold provides a system wbere its users don't have to pay for unlicensed 

9 use and that's a primary benefit of Arnold's system. 

IO So, you know, again, modifying Arnold so that its subscriber stations 

11 receive in an unlicensed band and transmit in a licensed band or vice versa, 

12 well in that case the user's forced to pay for that communication in any 

13 event, which is directly at odds with Arnold's teaching. And of course in 

14 that situation a user would have the worst of both worlds. Not only would 

15 they have to pay for licensed band communication, on the other side they'd 

l 6 get the relatively worse service, you know, that's generally associated with 

17 unlicensed communication. 

18 Now, I mean I think there's -- and that's talking aboutA1nold, you 

19 know -- I understand it seems that the examiner has pointed to Arnold's 

20 subscriber station and said "well, Arnold's subscriber station is able to 

2 l communicate in licensed and unlicensed bands, but even if in his proposed 

22 modification where the subscriber station could communicate dudng the 

23 same call in an unlicensed and licensed band -- ," but a point that the 

24 examiner has missed is one that [ started with. and that is even if An1old's 

25 subscriber station was modified to do that, we still don't have a base station; 
45 
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l Arnold doesn't provide a base station that does the same thing. So, you 

2 know, does that clear up questions that you had or is there something further 

3 that you'd like to discuss? 

4 JUDGE MACDONALD: In tenns of the operation of the device, l 

5 have a question. 

6 MR. GREESON: Okay. Well does the Board have any further 

7 questions? 

8 JUDGE THOMAS: I don't believe so. 

9 MR. VIQUET: If I might address the Board for a second, is that all 

IO right? 1 think Judge Macdonald you had asked --

11 JUDGE MACDONALD: Can you let the reporter know your name? 

12 MR. VIQUET: Okay, I'm Ross Viquet with Fulbright & Jaworski, 

l 3 and just trying to address one of yow· questions earlier, Judge Macdonald. 

14 you had mentioned that licensed bands and unlicensed bands, you know, did 

l 5 that really make any difference, the licensed bands was unlicensed before 

l 6 the FCC got jnvolved. I think the real difference, or a real difference comes 

17 in in that fundamentally your systems operate differently when you're in 

l 8 licensed or unlicensed. In unlicensed you're subject to interference. 

19 Anybody else can transmit whatever. You will receive radar pulses, all sorts 

20 of stuff like tbat. So generally the quality of service is more poor and you 

2 l have to kind of work around that. So A mold recognizes that and they say, 

22 well, it's free and we can use unlicensed bands where it's available and when 

23 we have a chance to. 

24 JUDGE MACDONALD: I think you're hitting on my 

25 concern -- hitting the nail right on the head, because in the unlicensed there 
50 
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l are things that you will have to do differently. However, I don't see any of 

2 those in the claims. 

3 MR. VIQUET: Well, they're not -- the fact though that we do 

4 communicate in both is counterintuitive. Yes, people have had 

5 communications in licensed and yes they have communications in 

6 unlicensed. But the --, you know, there's different reasons for doing both. 

7 Licensed, it costs money but you get better quality of service, you 

8 don't get all this interference, so our filtering requirements can be different, 

9 you know, the system fundamentally works differently. In licensed, there's a 

IO cost savings. We don't have to pay for spectrum, but, you know, there's a 

11 disadvantage; we get interference and that kind of stuff. So typically peop1e 

12 will go one way or the other. Wl1y pay for a licensed spectrum if you're 

l3 going to suffer interference? 

14 So here we've discovered -- well, look: in bur particular system we 

l 5 want high throughput in one direction. The other direction is primarily 

l 6 aclmowledgements or data requests, that kind of stuff. So the gears start 

l 7 turning in our inventors' heads and say, hey, we can kind of, you know, 

18 suffer through the down-sides of unlicensed bands and so we can take that 

19 spectrum for our acknowledgements and stuff, because they can be low 

20 throughput and low bandwidth. We can repeat them if they happen to get 

21 blocked by radar pulse or whatever, but we want the licensed spectrum and 

22 we don't want to take out chunks of it for this other kind of overhead stuff 

23 and we can, you know, kind of broaden up what we have available for our 

24 downlink and have a bigger pipe and wow, we can send lots of data down 
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1 and we own that spectnun; it's going to be interference free, the quality of 

2 service is going to be great. 

3 So it seems like a teeny step when you look at it. You say, well gosh, 

4 people communicate at unlicensed and gosh, people communicated licensed 

5 before. But it's really counterintuitive to do both at the same time. TI1ere 

6 a.re reasons, you know, people pick either or and I believe it's inventive to 

7 have realized in this particular embodiment where they're doing it that, hey, 

8 we can get by with both and suffer the disadvantages of both because we get 

9 this extra advantage. So I think that's where it boils down to. 

l 0 And if you can get past, hey, these guys didn't invent communications 

11 in licensed and hey they didn't invent communications in unlicensed, but the 

12 combination of doing both at the same time is totally counterintuitive, 

l3 nobody's done that, I think it's dear from the art that they did not do it, so 

14 could you make a system do that? 

l 5 Yeah, you could go through the entire Arnold network, reconfigure all 

l 6 the base stations to have, you know, licensed communications and 

l 7 unlicensed communications. There's nothing to suggest that it would require 

l 8 significant infrastructure change and nobody thought of it. You get the 

19 worst of both worlds. We realized it. Our inventors realized that, you lmow, 

20 in their particular situation we could do it. So 1 think that's the questi011 and 

21 I think if you real1y dig into it you'l1 agree with us that that's probably--. 

22 JUDGE MACDONALD: I don't have anything in front of me, I 

23 mean the references that leads me to believe that ultimately we're here going 

24 to -- as shown by the references, but I'm looking at the claims and I just don't 

25 see that you put into the claims the distinctions in the device and the 
60 
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l functions of the device that would bring that out, you know, the differences 

2 in filtering, the differences in bandwidth, the differences -- all things that are 

3 not just a label placed on something. I think the closest I saw was in the 

4 claim here where you talk about the filtering, claim 39, wherein the means 

5 for filtering, it says data signals, wherein the filtering requirements for 

6 upstream and the filtering requirements for downstream, one is greater than 

7 the other. Unfortunately it's -- in tenns of the filtering requirements rather 

8 than the filter itself, which creates a problem, but I mean that's where there 

9 really becomes a difference in the equipment that's being used. 

IO MR. VIQUET: True. That starts getting to what's implicit, but I 

11 don't think we have to get into in the claims why we do it or how it's done. 

12 In the art they just don't do it. We do have the language that expressly 

l 3 requires communication in licensed and unlicensed bands. The art just 

14 doesn't do that, and if we agree the art doesn't do it it'd have to be a 103. 

l 5 Why would somebody modify that? And they wouldn't. Arnold itself 

16 teaches away from that 

17 There's disadvantages, so they only use unlicensed when they're .in the 

18 home; when it's low-power. When they communicate, they get the 

19 advantage of it being free. W11en they're outside they need higher power, 

20 they need further range, they go with licensed and they used licensed 

21 exc]usively. So I think even under the broader reading ofKSR or whatever, 

22 you know, it's a little bit easier to make a 103 rejection. I still don't think 

23 you can get there. You have to change the art to get to our claims. There's 

24 nothing to have led anyone to that. One's skill in the art normally doesn't 

25 undertake to invent -- you know, they're just trying to solve a problem. 
65 
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L There's nothing identified in the art that suggests this solution that we've 

2 come up with. There's nothing to suggest the, you know, going tluougb 

3 wholesale changing the network in order to enable this. So I don't think you 

4 can get there with the language that we have in the pipe. 

5 JUDGE MACDONALD: Anything else? 

6 MR. VIQUET: No, that's it. Thanks for your time. 

7 (Whereupon, at 9:44 a.m., the proceedings were concluded.) 
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STATEMENT OF CASE 

Appellants appeal2 under 35 U.S.C. § 134 from a final rejection of 

claims 1-5, 10-13, 18-19, 21-31 , 34, and 38-39 (App. Br. 2). Claims 6-9, 

14-l 7, 20, 32-33, and 35-37 have been cancelled (App. Br. 2). We have 

jurisdiction under 35 U.S.C. § 6(b ). 

According to Appellants, Appellants invented systems and methods 

for providing wireless data transmission spectrum allocation by utilizing 

separate bands for upstream and downstream wireless data communication. 

[n one embodiment, if an operator has a license in only one band, the 

operator can enbance use of the available spectrum in the licensed band by 

employing unlicensed bands for one direction of communication. (Spec. 

,r~ [0012] and [0014)). 

Representative Claim(s) 

Representative independent claim l under appeal reads as follows: 

1. A spectn1111 allocation method for wireless data communication 
comprising the steps of: 

transmitting data from a first station using a first frequency within a 
first band of operation; 

receiving data at said first station using a second frequency within a 
second band of operation; 

transmitting data from at least one other station to said first station 
using said second frequency within said second band of operation; and 

:: Appeal Brief filed November 2, 2006 fully replacing the Brief filed June 
30, 2006. Reply Brief filed February 19, 2007. 
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receiving data at said at least one other station using said first 
frequency within said first band of operation; 

wherein one of said frequencies is in a licensed band and another of 
said frequencies is an unlicensed band. 

Prior Art 

The prior art relied upon by the Examiner in rejecting the claims on 

appeal is: 

Arnold 

Sugita 

us 5,475,677 

us 5,852,767 

Dec. 12, L995 

Dec. 22, 1998 

This Board additionally relies on the following prior art: 

Newell 

Mangal 

us 5,815,804 Sep.29, 1998 

US 6,801 ,519 B 1 Oct. 5, 2004 
(filed Apr. 11, 2000) 

Rejections 

( I) TheExaminerrejectedclaims l-5, 10, 12- l3, 18-19, 21-23, 25, 

27-3 1, 34, and 38 under 35 U.S.C. § I 03(a) as being unpatentable over 

Arnold. 

(2) The Examiner rejected claims l l and 26 under 

35 U.S.C. § 103(a) as being unpatentable over the combination of Arnold 

and Sugita. 

(3) The Examiner rejected claim 24 under 35 U.S.C. § 112, first 

paragraph, as fa iling to comply with the enablement requirement. 
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(4) The Examiner rejected claim 39 under 35 U.S.C. § 1 l2, second 

paragraph as being indefinite. 

Appellants' Contentions 

( 1) Appellants contend that the subject matter of claims l-5, 10, 

12-13, 18-19, 21-23, 27-31 , 34, and 38 would not have been obvious. More 

specifically, with respect to claims 1, 3-5, 10, 12, 19, or 21 , Appellants 

contend that the Examiner has erred in rejecting the claims because: 

(A) Arnold fails to teach "using a licensed band for one direction of 

communication and an unlicensed band for another" (App. Br. 6-7). 

(B) "Arnold does not teach or suggest the desirability of transmitting 

in a licensed band while receiving signals in an unlicensed band, or 

the reverse" (App. Br. 7) (Emphasis added). 

With respect to claims 2 or 13, Appellants contend that the Examiner has 

erred in rejecting the claims because: 

(C) Arnold does not teach an octave of separation between a 

transmission frequency and a reception frequency (App. Br. 8-9). 

With respect to claims 18, 22, or 23, Appellants contend that the Examiner 

has erred in rejecting the claims because: 

(D) Arnold's 7% bandwidth would not be considered by one of 

ordinary skill in the art to meet the bandwidth requirement to be a 

dual band antenna (App. Br. 9). 

With respect to claims 25, 27, 29-31 , 34, or 38, Appellants contend that the 

Examiner has erred in rejecting the claims because: 
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(E) Arnold does not teach a duplexer (App. Br. 9). 

(F) In a repeat of Argument ( 1 )(A) above, Arnold fails to teach "using 

a licensed band for one direction of communication and an unlicensed 

band for another (App. Br. l 0). 

(G) There is no motivation to modify Arnold to meet the licensed and 

unlicensed limitations of these claims (App. Br. 10). 

With respect to claim 28, Appellants contend that the Examiner has erred in 

rejecting the claim because: 

(H) ln a repeat of Argument (1 )(C) above, Arnold does not teach an 

octave of separation between a transmissjon frequency and a reception 

frequency (App. Br. l 0). 

(2) Appellants contend that the subject matter of claims 11 and 26 

would not have been obvious. More specifically, with respect to claim 11 , 

Appe11ants contend the Examiner has erred in rejecting the claim because: 

(A) Sugita is not relied upon to provide the limitations that Appellants 

contend are missing from Arnold with respect to the rejection of claim 

10 from which claim 11 depends (see Arguments (l)(A) and (1 )(B) 

above) (App. Br. 11 ). 

(8) The rejection of record does not provide (i) information with 

respect to the proposed modification of the references or (ii) an 

explanation of why one skilled in the art would be motivated to make 

the required modification (App. Br. I 1-12). 
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With respect to claim 26, Appellants contend that the Examiner has erred in 

rejecting the claim because: 

(C) [n a repeat of Argument (2)(B)(ii) above, the rejection of record 

does not provide an explanation (objective reason) of why one skilled 

in the art would be motivated to make the required modification (App. 

Br. 12-13). 

(3) Appellants contend that claim 24 meets the enablement 

requirement of 35 U.S.C. § 112, first paragraph. More specifically, 

AppeJlants contend that one of ordinary skill in the art could implement 

"co-spatial footprints" with out undue experimentation and that this is 

confirmed by the Examiner's finding that Arnold teaches "co-spatial 

reception and transmission beams" (see Arnold, col. 8, II. 29-38) (App. 

Br. 13-14). 

(4) Appellants contend that claim 39 meets the definiteness 

requirement of 35 U.S.C. § 112, second paragraph. More specifically, 

Appellants contend that one of ordinary skill in the art would understand that 

the "greater" filtering requirement means more stringent reduction of 

potential interference in adjacent frequency bands (App. Br. 14-15). 

Result 

We affirm-in-part. 
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ISSUE(S) 

Have Appellants established that the Examiner erred in rejecting 

claims 1-5, 10, 12-13, 18-19, 21-23, 25, 27-31 , 34, and 38 as being 

unpatentable under 35 U.S.C. § L03(a) over Arnold? 

Have Appellants established that the Examiner ened in rejecting 

claims 11 and 26 as being unpatentable under 35 U.S.C. § l03(a) over 

Arnold and Sugita? 

Have Appellants established that the Examiner erred in rejecting 

claim 24 under 35 U.S.C. § 112, first paragraph? 

Have Appellants established that the Examiner erred in rejecting 

claim 39 under 35 U.S.C. § 112, second paragraph? 

FINDINGS OF FACT 

The following Findings of Fact (FF) are shown by a preponderance of 

the evidence. 

Appellants' Invention 

I . Appellants' invention generally relates to wireless radio 

frequency (RF) data communications, and specifically relates to spectrum 

allocation systems and methods for multi-band wireless RF data 

comn1unications (Spec. ,r [000 l ]). 

2. Appellants' invention enables communication of upstream data 

on one band of operation while downstream data is communicated on a 

different band of operation (Spec. ,r [0029]). 
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3. Appellants' bands are preferably separated by more than one 

percent bandwidth (Spec. ,r [0029]). 

4. In a preferred embodiment, Appellants' bands are separated by 

at least one octave of bandwidth (Spec. ,r [0029]). 

5. The two bands may both be licensed bands or both may be 

unlicensed bands (Spec. ,r [0029]). 

6. However, in one preferred embodiment, one band is a licensed 

band while another is an unlicensed band (Spec. ,r [0029]). 

7. Preferably, Appellants ' hub 300 (Fig. 3) employs a multi-lobe 

antenna assembly with each lobe comprising a dual band antenna 30 I. 

Similar to subscriber station, 200, the pattern of dual band antenna 301, the 

side lobes, gain and front to back ratio of antenna beams for the two 

different bands employed by the hub for tTansmitting and receiving are 

preferably matched as close as possible to the same gain and pattern of the 

complimentary subscriber station antenna beam patterns. In short, the 

footprint of a reception antenna beam pattern preferably approximates the 

footprint for a transmission antenna beam pattern for both hub antenna 30 I 

and subscriber station antenna 20 t such that the beam patterns for both 

stations are substantially co-spatial. (Spec. ,r [0035] .) 

Appellants ' Admission.,· 

8. Currently, there are data transmission systems which are 

designed to delivet high speed and/or l1igh data capacity from the internet 
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backbone to an end user or to provide high speed data communications in a 

campus-like setting (Spec. ,r [0002]). 

9. Point-to-point systems typically have a pair of transceivers 

communicating only with each other, for example from one building to 

another. Point to multi-point systems communicate between a hub station, 

or the like and a number of subscriber stations, or the like. (Spec. ,i [0002].) 

10. Typically, these systems utilize one frequency band of 

operation, generally. transmitting and receiving on separate frequencies 

within the same basic band employing frequency division duplexing (FDD) 

(Spec. ,r [0003]). 

L 1. These prior art systems employ a sub-channel scheme for 

upstream and downstream in which the frequencies of such sub-channels are 

relatively closely spaced (Spec. ,r [0003]). 

12. The band utilized for communication in such prior art systems 

may be a licensed band or it may be an unlicensed band (Spec. ,i (0003]). 

13. A band is a generally contiguous portion of the electromagnetic 

spectrum which is regulated by a governmental entity, such as the Federal 

Communications Comm.ission (FCC) for the Un.ited States (Spec. iJ [0003]). 

14. In FDD, a base station may simultaneously transmit and 

receive, and a subscriber station may simultaneously transmit and receive 

(Spec. ,i [0005]). 

15. However, the upstream and downstream communications 

frequencies are typically in the same regulated band (Spec. ,i [0005]). 
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16. In the prior art, the radio of a hub-station or subscriber station 

may include a duplexer, which employs filters to filter the upstream out of 

the downstream, and vice versa (Spec. ,r [0006]). 

I 7. A frequency octave is a doubling of frequencies. In other 

words, an octave is an interval between two frequencies having a ratio of 

two-to-one. (Spec. ,r [ 0016].) 

Arnold 

18. Arnold describes a portable radio communication system 

having a portable handset which operates in a frequency-division duplexing 

(FDD) mode for communication in the licensed portion of the frequency 

band (Abstract). 

19. In the FDD mode, different frequencies are used to separate a 

downlink transmission to a portable from a port from an uplink transm..ission 

from a port to a portable (Abstract). 

20. Downlink transmission from a port to a portable is in digital 

fonnat at the port's assigned downlink frequency in the licensed spectrum in 

the downlink band at a frequency between 1930 and l 990 ivlliz (Col. 6, 

11. 75-60). 

21. The portable digitally transmits in bursts to that same port in the 

uplink band between 1850 and 1910 MHz at a frequency that is 80 MHz 

below the downlink frequency (Col. 6, 11. 61-63). 
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22. However, adjacent ports are situated sufficiently close together 

in order to provide an appropriate degree of overlap of their respective 

service areas thereby ensuring no loss of coverage occurs during call handoff 

(Col. 8, II. 29-32). 

23. Each port utilizes a suitable antenna, such as antenna 31 for 

port 30, to carry its TDM transmissions to its associated portables and 10 

receive TOMA bursts therefrom (Col. 8, 11. 32-35). 

24. FIG. 3 is a block diagram of the front-end circuitry of a portable 

handset (Col. 6, II. 26-27). 

25. In the transmit chain 308, the IF circuitry (not shown) produces 

a signal, which when filtered by filter 310 to remove spurious signal 

components, is the desired IF signal which is then mixed by mixer 302 with 

the synthesizer signal and filtered by filter 303 to remove out-of-band 

components, thus producing the RF signal to be transmitted uplink to the 

port at frequency (Col. 10, 11. 42-49). 

26. In the receive chain 309, filter 311 filters signal components 

that are out of the downlink band (Col. I 0, 11. 53-54). 

27. FIG. 6 is a block diagram of a portable handset that is 

compatible for operation in both an FDD and TDD mode (Col. 6, II. 34-35) . 

28. In the FDD mode, diversity is performed at the portable and the 

antenna over which transmission is made is detennined based on a 

comparison of downlink signal quality measurements made through each 

antenna (Col. 13, 11. 44-48). 
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29. Thus, in the FDD mode, for each burst, switch 615 is connected 

by microcontroller 602 to that particular antenna through which in that same 

frame the "best" signal was measured (Col. 13, 11. 48-51 ), 

30. With reference to FIGS. 4 and 6, in each frame in the FDD 

mode, switch 612 is connected to receive and switch 615 is sequentially 

connected to receive over both antennas 613 and 614 (Col. 14, 11. 32-35). 

31. During the first two time-slots, the receive chai11 circuitry 
11listens" to downlink signals directed to other portables from the port to 

which it has establisl1ed communication (Col. 14, 11. 35-38). 

32. From the QM, RS SI and WEI measures detennined during 

both antenna measurement periods, the "best" antenna over which to receive 

si1:,rnals is detennined (Col. 14, IL 38-40). 

33. In the third time-slot, switch 615 is connected to that "best" 

antenna and the burst transmitted by the port in time-slot TS2 is received 

and decoded by the receive chain circuitry and the quality measures, QM, 

RSSI and WEI, for that burst are stored by microcontroller 602 (Col. 14~ 11. 

40-45). 

34. In the next time slot switch 612 is connect to its transmit side 

and a burst is transmitted by the transmit chain circuitry over the just 

determined "best" antenna (Col. 14, 11. 45-48). 
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Sugita 

35. Sugita describes first and second radio communication units 

communicate using the frequency band of an existing microwave 

transmission system (Abstract). 

36. FIG. 2 is a block diagram showing the configuration of tbe 

communication tenninal equipment on the mobile station side of the 

unlicensed PCS according to the first embodiment of the present invention 

(Col. 2, IL 58-61). 

37. FlG. 3 is a block diagram showing the configuration of 

communication tenninal equipment on the fixed station side of the 

unlicensed PCS (Col. 2, 11. 62-64). 

38. FIG. 6 is a block diagram showing the configuration of the 

communication tenninal equipment on the mobile station side accorcling to 

the second embodiment (Col. 3, ll. 4-6). 

39. Sugita describes that in the prior art, in the cmnmunication 

system called PCS in the U.S.A., two communication systems exist: one is 

the licensed PCS for communicating via a predetermined communication 

pay service and one is the free unlicensed PCS for communicating without 

using a predetennined communication service (Col. l , 11. 13-18). 

40. The unlicensed PCS is realized by releasing the frequency band 

which is now used in the microwave transmission systems (Col. 1, 11. 19-21). 
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41. In the second embodiment, dual mode communication tenninal 

equipment is capable of corresponding to both of the licensed PCS and 

unlicensed PCS (Col. 6, l. 65 through col. 7, 1. 2). 

42. In the dual mode communication tenninal equipment shown in 

this embodiment, circuits of the transmitting and receiving systems can be 

used in common since the frequency band of the licensed PCS touches that 

of the unlicensed PCS (Col. 7, II. 2-5). 

43. In FIG. 6, corresponding parts to FIG. 2 are denoted by the 

same numerals as FrG. 2, reference numeral 40 shows the communication 

terminal equipment on the mobile station side according to this embodiment 

(Col. 7, II. 6-9). 

44. The communication tenninal equipment 40 (Fig. 6), at step 

SP42 (Fig. 7), receives a transmitting signal trans1nitted by the base station 

of tbe licensed PCS, and at next step SP43, judges whether it is operable as 

unJicensed PCS or not based on the received information of the base station 

of the licensed PCS (Col. 7, 11. 62-66). 

45. Tern1inal equipment 40 judges whether the present position is 

within an operable area as unlicensed PCS, based on information specifying 

the position of the base station included in the transmitting signal of the 

licensed PCS, in similar manner with the first embodiment (Col. 7, 1. 67 

through col. 8, 1. 4). 

46. As a result of the judgment, if operable as unlicensed PCS, the 

communication ten11inal equipment 40 proceeds to step SP44 to start an 
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unJicensed PCS mode, and at next step SP45, it operates as a nonnal mobile 

station of the unJicensed PCS (Col. 8, 11. 5-9). 

47. While if not operable as unlicensed PCS, the communication 

terminal equipment 40 proceeds to step SP46 to start a licensed PCS mode, 

and at next step SP4 7, it operates as a non11al mobile station of the licensed 

PCS (Col. 8, 11. I 0-13). 

48. According to the above structure, the communication terminal 

equipment 40 uses the circuits of the transmitting and receiving systems (the 

reception radio frequency circuit 41, the demodulator for PCS 42, the 

transmission radio frequency circuit 44, and the modulator for PCS 45) in 

common between the unlicensed PCS and the licensed PCS, by utilizing the 

feature that the frequency band of the licensed PCS touches tbat of the 

unlicensed PCS (Col. 8, LI. 14-21). 

Newell 

49. Newell describes a dual band filter network for a raruo 

communication apparatus where the network has an antenna (212) for 

receiving and transmitting signals from a first frequency band and a second 

frequency band (Abstract). 

50. FIG. 1 shows a schematic of a prior art filter network (Col. 1, 

l. 18). 

51. In the filter network of the prior art (Pig. l ), the first duplexer 

operates in a first frequency band and the second duplexer operates in a 
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second frequency band, therefore, the transmit (Tx) and receive (Rx) filters 

in each duplexer are necessarily of the same frequency band (Col. 1, 

11. 28-33) . 

52. FIG. 2 shows a schematic/block diagram of a dual band filter 

network. The dual band filter network is capable of operating in both a first 

and a second frequency band. A first duplex pair 202 inclucling a first 

transmit filter 204 is provided. Filter 204 includes a first passband in the 

second frequency band and a first stop-band in the first frequency band. 

(Col. 2, 11. 27-34.) 

53. A second receive filter 206 is also included in the first duplex 

paiT 202. Filter 206 includes a second pass-band in the first frequency band 

and a second stop-band in the second frequency band. The first filter 204 

and the second fiJter 206 together define a first duplex pair 202. (Col. 2. 

ll. 35-39.) 

54. Antenna 212 is capable of both receiving and transmitting 

signals from a first frequency band and a second frequency band (Col. 21 

11. 58-60). 

55. FIG. 3 shows a specific example of the dual band filter network 

applied to the DCS and GSM frequency bands. FIG. 3 is substantially 

identical to FIG. 2 and all reference munbers in FIG. 2 are hereby 

incorporated into FIG. 3. (Col. 3, 11. 61-64.) 
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56. In FIG. 3, the DCS-Tx filter 304 at 1710-1785 MHz is 

advantageously duplexed (paired or connected to) the GSM-Rx filter 306 at 

925-960 MHz (Col. 4, 11. 7-9). 

5 7. In the case of GSM and DCS frequency bands, the band 

separation is almost an octave (Col. 4, 11. 16-,17). 

58. By pairing the filters in this manner, the magnitude of the 

reflective phase coefficient out of band is approximately equal to one whicl1 

will result in improved duplexmg characteristics (Col. 4, 11. 19-24). 

Mangat 

59. Mangal describes a wireless con1munication system using a 

media access control (MAC) layer comprising a subscriber unit system and a 

base station system (Abstract). 

60. In describing the prior art, Mangat teaches that to control the 

quality of service for wireless communications such as voice, video and 

data~ service providers operate wireless systems in licensed frequencies. 

These frequencies are typically licensed from the Federal Communications 

Commission (FCC) to the service provider on a geographic basis. (Col I, 

11. 43-48.) 

61 . Once licensed, the service provider exercises management 

control over the frequencies in the specified coverage area ensw·ing the 

necessary quality of service. Some examples of licensed frequencies include 

Personal Communication Service (PCS), Microwave MuJtipoint Distribution 
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System (MMDS), and Local Multipoint Communication Systems. (Col, l , 

11. 48-55.) 

62. On the other band, the FCC a]so allocates blocks of un-licensed 

frequencies that may be used by any service provider or end user. 

Unlicensed frequencies however, while freely available, do not allow service 

providers to manage the quality of service provided for sensitive 

communication. Some examples of unlicensed frequencies include 

Unlicensed Personal Communication Service (UPCS) and Industrial 

Scientific Medical (ISM) bands. (Col. I, II. 56-63.) 

63. The invention of Mangal prov ides a method and system for 

dynamically controlJing wireless communication service traffic over a 

licensed wireless transmission link and unlicensed wireless transmission link 

based on a quality of service (Col. 2, 11. 3-7). 

64. The invention supports the varying quality of service 

requirements by dynamically exchanging comn1Unication service traffic over 

the licensed wireless transmission link where the required quality of service 

is high and exchanging communication service traffic over the unlicensed 

wireless transmission link where the required quality of service is low 

(Col. 2, 11. 10-16) . 

65. FIG. 1 illustrates an example of a wireless system according to 

the present invention (Col. 2, 11. 42-43). 

66. The subscriber wireless transceiver 102 and the base station 

wireless transceiver I 08 comprise a first wireless transmission link between 
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the subscriber unit system 100 and the base station system 109 and employ 

licensed frequencies for wireless transmissions. Some examples of the first 

wireless transmission link include without limitation, a multipoint 

multi-channel distribution link, a personal communication service 1~ and a 

millimeter wave link using code division multiple access or time division 

multiple access technology. (Col. 4, II. 6-15.) 

6 7. The subscriber wireless transceiver 104 and the base station 

wireless transceiver 110 comprise a second wireless transmission link 

between the subscriber unit system 1 00 and the base station system 1 09 

employing unlicensed frequencies for wireless transmissions. Some 

examples of the second wireless transmission link include without 

limitation, a national infonnation infrastructure link, an unlicensed personal 

communication service link, and an industrial scientific medical link using 

code division multiple access or time division multiple access technology. 

(Col. 4, ll. 15-24.) 

68. FIG. 3 is a flow chart i11ustrating one example fot providing 

communication services over a wireless communication system according to 

the present invention (Col. 6, II. l-2). 

69. The base station control system 111 detennines the type of 

communication service requested and transmits the request for the 

cotrununication service to the subscriber control system 101 (Col. 6, 

11. 19-22). 
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70. The wireless signaling link can operate on either the licensed 

frequency or unlicensed frequency (Col. 6, 11. 23-26). 

71. The base station control syste1n 111 detennines a TequiTed 

quality of service for the requested communication service (Col. 6. 

11. 27-29). 

72. The base station control system 111 selects one of the licensed 

allocation sub frame 201 or the unlicensed allocation sub frame 202 based 

on the determined required quality of service for the requested 

communication service (Col. 6, 11. 35-37). 

73. The communication service is provided between the network 

system 113 and the requesting communication device 105, 106, and 107 

over the selected portion of the MAC layer through the network interface 

system 112, the communication interface system I 03, and the pair of 

wireless transceivers corresponding to the selected portion of the MAC 

layer, e.g., 102 and 108 which employ licensed frequencies (Col. 6, 11. 46-53 

and col. 4, 11. 9-10). 

74. Once the communication service concludes, the session 

terminates and wireless capacity tears down in reverse order ending the 

session (Col. 6, 11. 53-56). 

PRINCIPLES OF LAW 

Appellants have the burden on appeal to the Board to demonstrate 

error in the Examiner's position. See In re Kahn, 441 F .3d 977, 985-86 
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(Fed. Cir. 2006) ("On appeal to the Board, an applicant can overcome a 

rejection [under§ 103] by showing insufficient evidence of prima facie 

obviousness or by rebutting the prima facie case with evidence of secondary 

indicia of nonobviousness. ") ( quoting In re Rou:ffet, 149 F .3d 1350, 1355 

(Fed. Cir. 1998)). 

"Section 103 forbids issuance of a patent when ·the differences 

between the subject matter sought to be patented and the prior art are sucb 

that the subject matter as a whole would have been obvious at the time the 

invention was made to a person having ordinary skill in the art to wl1ich said 

subject matter pertains."' KSR Int'l Co. v. Telefle.x Inc. , 127 S. Ct. 1727, 

1734 (2007). The question of obviousness is resolved on the basis of 

underlying factual determinations including ( l) the scope and content of the 

prior art, (2) any differences between the claimed subject matter and the 

prior art, (3) the level of skill in the art, and (4) where in evidence, so-called 

secondary considerations. Graham v. John Deere Co., 383 U.S. 1, 17-18 

( J 966). See also KSR~ 127 S. Ct. at 1734 ("Wl1ile the sequence of these 

questions might be reordered in any particular case, the [Graham] factors 

continue to define the inquiry that controls.") 

In KSR, the Supreme Court emphasized "the need for caution in 

granting a patent based on the combination of elements found .in the prior 

art," id. at 1739, and discussed circumstances in which a patent might be 

determined to be obvious without an explicit appHcation of the teaching, 

suggestion, motivation test. 
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In particular, the Supreme Court emphasized that "the principles laid 

down in Graham reaffirmed the 'functional approach' of Hotchkiss, 11 

How. 248." KSR at 11 (citing Graham v. John Deere Co. , 383 U.S. 1, 12 

(1966) (emphasis added)), and reaffinned principles based on its precedent 

that"[ t]he combination of familiar e1ements according to known methods is 

likely to be obvious when it does no more than yield predictable results. ,, 

Id. The Court explained: 

When a work is available in one field of endeavor, 
design incentives and other market forces can 
prompt variations of it, either in the same field or a 
different one. If a person of ordinary skill can 
implement a predictable variation, § l 03 likely bats 
its patentability. For the same reason, if a 
technique has been used to improve one device, 
and a person of ordinary skill in the art would 
recognize that it would improve similar devices in 
the same way, using the technique is obvious 
un1ess its actual application is beyond his or her 
skill. 

Id. at 1740. The operative question in this "functional approach'' is thus 

"whether the improvement is more than the predictable use of prior art 

elements according to their established functions." Id. 

Under this framework, once an Examiner demonstrates that the 

elements are known in the prior art and that one of ordinary skill could 

combine the elements as claimed by known methods and would recognize 

that the capabilities or functions of the combination are predictable, then the 

Examiner has made a prima facie case that the claimed subject matter is 
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likely to be obvious. The burden then shifts to the Appellants to show that 

the Examiner erred in these findings or to provide other evidence to show 

that the claimed subject matter would have been nonobvious. 

"[R]ejections on obviousness grounds cannot be sustained by mere 

conclusory statements; instead, there must be some articulated reasoning 

with some rational underpinning to support the legal conclusion of 

obviousness.'' KSR, 127 S. Ct. at 1741 (citing In re Kahn, 441 F.3d 977, 988 

(Fed. Cir. 2006)). 

& 103 ANALYSIS - ARNOLD-BASED REJECTIONS 

Claim Construction 

To determine whether Arnold alone or Arnold in combination with 

Sugita render the rejected claims obvious, we must first detem1ine the scope 

of the claims. We focus our claim construction on the critical "licensed 

band" and "unlicensed band" limitations found in all the claims. 

Our reviewing court stated in Phillips v. A WH Co;p. , 415 F.3d I 303, 

1315 (Fed. Cir. 2005): 

The claims, of course, do not stand alone. Rather, they are part 
of "a fully integrated written instrument," Markman, 52 F .3d at 
978, consisting principally of a specification that concludes 
with the claims. For that reason, claims "must be read in view 
of the specification, of which they are a part." Id. at 979. As we 
stated in Vitronics, the specification "is always highly relevant 
to the claim construction analysis. Usually, it is dispositive; it is 
the single best guide to the meaning of a disputed term." 
90 F.3d at 1582. 
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Upon our review of the tenn "band" in light of Appellants' 

Specification, we conclude that ,ca band is a generally contiguous portion of 

the electromagnetic spectrum which is regulated by a governmental entity, 

such as the Federal Communications Corrunission (FCC) for the United 

States .. :' (Spec. ,r (0003]). '"The band utilized for communication in sucl1 

prior art systems may be a licensed band or it may be an unlicensed band." 

Upon our review of the tenn " licensed band" in light of Appellants' 

Specification, we conclude that a band is licensed because a license holder 

has a license (Spec. ,r [0007], last three lines). 

Upon our review of the term "unlicensed band" in light of Appellants~ 

Specification, we conclude that a band is unlicensed because no operator has 

a license. 

In 1997 the FCC created a wireless arena cal led Unlicensed National 
Information Infrastructure (UNII). System operators are free to 
operate wireless equipment in three sub-bands (5. 15 to 5.25 GHz, 5.25 
to 5.35 GHz and 5.725 to 5.825 GHz) without acquiring a licensed 
frequency spectrum. 

(Spec. ,r [0010]). Additionally, an unlicensed band is regulated by the 

government entity. Id. ("The FCC specifies the conditions for operating 

wireless equipment in the UNII frequency band.") Further, unlicensed 

bands are not protected ( we read this to be in a legal sense) from possible 

interference. Id. ("However, operators are not protected from possible 

interference from other VNII operators transmitting in the vicinity or even 

other systems or devices which utilize the same frequencies.'') Lastly, we 
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construe this to also indicate that ' 'licensed bands" are protected (in a legal 

sense) from possible interference. 

Consistent with our construction above, we conclude that a "licensed 

band'' and an "unlicensed" band are both a portion of the electromagnetic 

spectrum regulated by a governmental entity. We further conclude that 

these bands differ only in the legal rights afforded to the operator by the 

governmental entity. For a licensed band the license holder (operator) is 

protected from interference via the legal rights granted by the governmental 

entity whereas for an unlicensed band the operator is not protected. 

Lastly, we find that Appellants ' Specification sets forth no functjonal 

or structural difference between a "licensed band" and an "unlicensed" band 

other than that a given band cannot be both licensed and unlicensed. 

Therefore, we conclude that there is 110 functional or structural difference 

other than the bands cannot be coextensive. 

Thus, we conclude, "licensed" and "unlicensed" are merely labels 

indicating legal rights in the band and we construe the labels as only 

requiring "a first band" and "a second band" that is not coextensive with the 

first band. 

Claims/, 3-5, JO, 12, 19, and 21 

With respect to claims 1, 3-5, 10, 12, 19, or 21, Appellants contend 

that the Examiner has erred because: 

(A) Arnold fails to teach "using a licensed band for one direction of 

communication and an unlicensed band for another" (App. Br. 6-7). 
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(B) "Arnold does not teach or suggest the desirability of transmitting 

in a licensed band while receiving signals in an unlicensed band, or 

the reverse" (App. Br. 7-8) (Emphasis added). 

We disagree. With respect to (A), as discussed supra, we have 

concluded that the labels licensed and unlicensed merely require different 

bands for each direction of communication. Such is clearly taught in 

Arnold's FDD mode of operation. See FF 19-21. With respect to (B), 

Appellants do not point to claim language that requires transmitting while 

receiving and our review of the claims find no such limitation. Appe1lants' 

claims merely require transmitting and receiving which is not time specific. 

Again. such is clearly taught in Arnold's FDD mode of operation. See FF 

19-21. 

Therefore, for the reasons above, Appellants have not established that 

the Examiner erred with respect to this rejection of claims l , 3-5, 10, 12, 19, 

and 21 under§ 103(a). 

Claims 2 ancl 13 

With respect to claims 2 or 13, Appellants contend that the Examiner 

has ened in rejecting the claims because: 

(C) Arnold does not teach an octave of separation between a 

transmission frequency and a reception frequency (App. Br. 8-9). 

We disagree. In the rejection the Examiner explicitly acknowledged 

that Arnold does not teach an octave of separation (Final Rejection 7: I). 
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The Examiner then explained why an octave of separation would have been 

suggested by Arnold alone (Final Rejection 7:2-5). Thus, the contention in 

Appellants' Brief does not in fact challenge the Examiner's conclusion. We 

note that Appellants' attempt to remedy this in the Reply Btief at page l 0 by 

presenting a "teaching away" argument directed to the rejection. However, 

by not presenting this argument in the main brief, we deem it to be waived. 

Additionally, even bad the argument been properly presented, it 

would be unpersuasive as shown by the newly cited Newell patent since it is 

known in the art to separate the transmitting and receiving by an octave with 

accornpanying benefits. See FF 49-58. 

Therefore, Appellants have not established that the Exaininer en-ed 

with respect to tbis rejection of claims 2 and 13 under§ 103(a) for the 

reasons above. 

Claims 18, 22, and 23 

With respect to claims 18, 22, or 23, Appellants contend that the 

Examiner has erred in rejecting the claims because: 

(D) Arnold's 7% bandwidth would not be considered by one of 

ordinary skill in the art to meet the bandwidth requirement to be a 

dual band antenna (App. Br. 9). 

We disagree. Appellants' claim 12 sets forth that in their dual band 

system "said first frequency and said second frequency are separated by at 
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least one percent of the lower of said frequencies." Thus Appellants' 

argument is contradicted by Appellants' own claim 12. 

Therefore, Appellants have not established that the Examiner erred 

with respect to this rejection of clai1ns 18, 22, and 23 under§ 103(a) for the 

reasons above. 

Claims 25, 27, 29-31, 34, and 38 

With respect to claims 25. 27, 29-31 , 34, or 38, Appellants contend 

that the Examiner has erred in rejecting the claims because: 

(E) Arnold does not teach a duplexer (App. Br. 9). 

(F) In a repeat of Argument (A) above with respect to claims L. 3-5, 

I 0, 12, 19, or 21, Arnold fails to teach "using a licensed band for one 

direction of cmnmunication and an unlicensed band for another" 

(App. Br. l 0). 

(G) There is no motivation to modify Arnold to meet the licensed and 

unlicensed limitations of these claims (App. Br. I 0). 

As to argument (E), we disagree. Appellants admit that "[i]n the prior 

art, the radio of a hub-station or subscriber station may include a duplexer, 

which employs filters to filter the upstream out of the downstream, and vice 

versa." (Spec.~ [0006].) Arnold's Fig. 3 teaches just such filtering circuitry 

(i.e., a duplexer). See FF 24-26. 

As to argument (F), we disagree for the same reason set forth supra 

with respect to claims 1, 3-5, 10, 12, 19, or 21. 
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As to argument (G), we disagree as we conclude that no modification 

of Arnold is required to meet the licensed and unlicensed limitations of these 

claims. As previously discussed, we conclude, "licensed" and "unlicensed" 

are merely labels indicating legal rights in the band and we construe the 

labels as only requiring "a first band" and "a second band" that is not 

coextensive with the first band. Such is clearly taught in Arnold's FDD 

mode of operation. See FF 19-21. 

Therefore, Appellants have not established that the Examiner erred 

with respect to this rejection of claims 25, 27, 29-3 l , 34, and 38 under 

§ 103(a) for the reasons above. 

Claim 28 

With respect to claim 28, Appellants contend that the Examiner has 

erred in rejecting the claim because: 

(H) In a repeat of Argument (C) above with respect to claims 2 

and 13, Arno Id does not teach an octave of separation between a 

transmission frequency and a reception frequency (App. Br. I 0). 

We disagree for the same reasons set forth supra with respect to 

claims 2 and 13. Therefore, Appellants have not established that tl1e 

Examiner erred with respect to this rejection of claim 28 under§ 103(a) for 

the reasons above. 
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§ l 03 ANALYSIS - ARNOLD IN COMBINATION \VTTH SU GITA 

Claim 11 

With respect to claim 11, Appellants contend the Examiner has erred 

in rejecting the claim because: 

(A) Sugita is not relied upon to provide the limitations that Appellants 

contend are missing from A mold with respect to the rejection of claim 

10 from which claim 11 depends (see Arguments (A) and (B) above 

with respect to claims 1, 3-5. 10. 12, 19, or21) (App. Br. 11). 

(B) The rejection of record does not provide (i) information with 

respect to the proposed modification of the references or (ii) an 

explanation of why one skilled in the art would be motivated to make 

the required modificati011 (App. Br. 11-12). 

As to argument (A), we disagree. As discussed supra, we have found 

that the limitations that Appellants contend are missing from Arnold, with 

respect to the rejection of claim 10, are not missing. 

As to argument (B), we disagree. Although Arnold teaches that 

duplexers (Fig. 3) are known in the portable station, Arnold is silent as to the 

structure of the described ports (fixed stations). The Examiner relies on 

Fig. 3 of the Sugita reference solely to show that duplexers are known in the 

fixed station. We conclude that the Examiner' s explanation of the 

combination of Arnold and Sugita is more than sufficient articulated 

reasoning to meet the requirements to support the legal conclusion of 

obviousness as set forth in KSR. 
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Therefore, Appellants have not estabUshed that the Exaininer erred 

with respect to this rejection of claim 11 under § l03(a) for the reasons 

above. 

Claim 26 

With respect to claim 26, Appellants contend that the Examiner has 

erred in rejecting the claim because: 

(C) In a repeat of Argument (B)(ii) above with respect to claim 11, the 

rejection of record does not provide an explanation (objective reason) 

of why one skilled in the art would be motivated to make the required 

modification (App. Br. 12- 13). 

We disagree for the same reason set forth supra with respect to 

claim 11 . 

Therefore, Appellants have not established that the Examiner erred 

with respect to this rejection of claim 26 under § l03(a) for the reasons 

above. 

§ 103 ANALYSIS - CONCLUSION 

This Panel's rationale supra for affirming the Examiner's§ L03 

rejections, based on Arnold alone or Arnold in combination with Sugita, 

differs significantly from the rationale set forth by the Exa1niner and for 

some claims includes addHional evidence. Therefore, we designate the 
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affirmance of each rejection under § l 03 ( a) as a new grounds of rejection 

under 37 C.F.R. § 41.50(b) .. 

§ 112, FIRST PARAGRAPH, ANALYSIS 

Appellants contend that claim 24 meets the enablement requirement 

of 35 U.S.C. § 112, first paragraph. More specifically, Appellants contend 

that one of ordinary skil1 in the art could implement "co-spatial footprints" 

without undue experimentation and that this is confirmed by the Examiner's 

finding that Aniold teaches "'co-spatial reception and transmission beams" 

(see Arnold, col. 8 , 11. 29-38) (App. Br. 13-14). 

We agree. We conclude that claim 24 merely recites that transmission 

and reception beams must be co-spatial , i.e., they must overlap in some 

fonn. We find that it is a fact well-known in that art that for a system such 

as Appellants' system to be operative the beams must overlap. Thus claim 

24 is enabled. 

On the record before us, it follows that the Examiner erred in rejecting 

Claim 24 under § 112, first paragraph. 

§ 112, SECOND PARAGRAPH, ANALYSIS 

Appellants contend that claim 39 meets the definiteness requirement 

of 35 U.S.C. § 112, second paragraph. More specifically, Appellants 

contend that claim 39 is definite because one of ordinary skill in the art 

would understand that the "greater" filtering requirement means more 
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stringent reduction of potential interference in adjacent frequency bands 

(App. Br. 14-15). We disagree. 

Appellants' claim 39 recites that the "station" further comprises 

structure in the fonn of "means for filtering said data signals". Claim 39, 

then recites "wherein filtering requirements for received upstream data 

communications at said hub are greater than :filtering requirements for 

received downstream data communications at said at least one subscriber 

station." While we agree with Appellants that the "greater" filtering 

requirement means a more stringent reduction of potential interference, we 

find nothing in claim 39 that clarifies whether the "greater'' limitation ( I) is 

directed to structure that perfonns this greater filtering (the statement 

modifies the mea11s for fi ltering), or (2) is merely a statement that there is 

more interference in the upstream data communications (modifies the data). 

Therefore, Appellants have not established that the Examiner erred 

with respect to this rejection of claim 39 under§ t 12. second paragraph. 

Because this Panel provides further rationale for the rejection beyond 

that found in the Examiner's rejection under§ l 12, second paragraph, we 

designate the affirmance of this rejection, as a new grounds of rejection 

under 37 C.F.R. ~ 41.50(b). 
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VT. NEW GROUNDS OF REJECTION 

A. 35 U.S.C. § 102(b) 

We reject claim 1 under 35 U.S.C. § 102(b), using our authority under 

37 C.F.R. § 4 I .50(b). 

The second embodiment of Sugita anticipates Appellants' claim l {see 

FF 41-48). 

Sugita 's base station transmits to the mobile 40 in a licensed band and 

the mobile judges if it can operate in an unlicensed mode (FF 44) based on 

the position of the base station (FF 45). 

We note that the second embodiment of Sugita anticipates Appellants' 

claim I even if we give weight to the licensed and unlicensed labels placed 

on the two different frequency bands. 

B. 35 U.S.C. § 102(e) 

We reject claim 1 under 35 U.S.C. § L02(e), using our authority under 

37 C.F.R. § 41.S0(b). 

Mangal anticipates Appellants' claim l (see FF 59-74). A11 of the 

steps within Appellants' claim l occur in Mangal's process. Appellants' 

claim l does not preclude (1) bi-directional transmissions in both frequency 

bands, or (2) the transmitting (upstream) and receiving (downstream) 

occurring at separate times. 
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We also note that Mangal anticipates Appellants' claim l even if we 

give weight to the licensed and unlicensed labels placed on the two different 

frequency bands. 

C. Other Issues 

The Board of Patent Appeals and Interferences is a review body, 

rather than a place of initial examination. We have made several rejections 

above under 37 C.F.R. § 41.50(b). However, we have not reviewed claims 

2-5, I 0-13, 1 8-19, 21-31, 34, and 3 8-39 to the extent necessary to determine 

whether these claims are unpatentable over the Sugita or Mangal patents. 

We leave it to the instant Examiner to detennine the appropriateness of any 

further rejections based on these references alone or in combination with 

other references. 

D. 35 U.S.C. § 112, second paragraph 

Using our authority under 37 C.F.R. * 4 I .50(b ), we reject claims 1-5, 

10-13, l8-19, 21-24 under 35 U.S.C. § l 12, second paragraph, as being 

indefinite. 

Appe11ants' claim 1 recites "a first frequency within a first band" and 

"a second frequency within a second band." Appellants then recite "one of 

said frequencies is in a licensed band'' and "another of said frequencies is an 

unlicensed band." While it is clear how a frequency "is in" a licensed band, 

it is unclear how a frequency "is'' an unlicensed band. Also, claiming that 
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the frequency "is" a band contradicts the earlier limitation that the frequency 

is "within" a band. 

E. 37 C.F.R. § 41.50(b) 

3 7 C.F.R. § 4 l .50(b) provides that, "[ a] new ground of rejection 

pursuant to this paragraph shall not be considered final for judicial review.,, 

37 C.F.R. § 41.50(b) also provides that the Appellants, WITHIN TWO 

MONTHS FROM THE DATE OF THE DECISION, must exercise one of the 

following two options with respect to the new grounds of rejection to avoid 

termination of proceedings (37 C.F.R. § 1.197 (b) as to the rejected claims: 

( 1) Reopen prosecution. Submit an appropriate amendment of the 
claims so rejected or new evidence relating to the claims so rejected, 
or both, and have the matter reconsidered by the examiner, in which 
event the proceeding will be remanded to the examiner ... 

(2) Request rehearing. Request that the proceeding be reheard under 
37 C.F.R. § 41.52 by the Board upon the ~ne record ... 

CONCLUSIONS OF LAW 

( L) Appellants have failed to establish that the Examiner erred in 

rejecting claims 1-5, 10, 12-13, 18-19, 21-23, 25, 27-31 , 34, and 38 as being 

unpatentable under 35 U.S.C. § I 03(a) over Arnold. 

(2) Appellants have failed to establish that the Examiner erred in 

rejecting claims 11 and 26 as being unpatentable under 35 U.S.C. § 103(a) 

over Arnold and Sugita. 
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(3) Appellants have established that the Examiner erred in rejecting 

claim 24 under 35 U.S.C. § 112, first paragraph. 

(4) Appellants have failed to establish that the Examiner erred in 

rejecting claim 39 under 35 U.S.C. § l l2, second paragraph. 

(5) Claims 1-5, 10-13. l8-19, 21-31 , 34, and38-39arenot 

patentable. 

(6) Since we have entered a new rejection, our decision is not a final 

agency action. 

DECISION 

The Examiner's rejections of claims 1-5, 10-13, 18-19, 21-23, 25-31, 

34, and 38-39 are affinned. 

The Examiner's rejection of claim 24 is reversed. 

We reject claims l-5, 10-13, 18-19, 21-24 under 35 U.S.C. § l 12~ 

second paragraph. 

We reject claim 1 under 35 U.S.C. § 102(b) as being unpatentable 

over Sugita. 

We reject claim l under 35 U.S.C. * I 02(e) as being unpatentabte 

overMangaL 
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No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. § I. l36(a)(l)(iv). 

rwk 

AFFIRMED-IN-PART 
37 C.F.R. § 41.S0(b) 

FULBRIGHT & JAWORSKI L.L.P 
2200 ROSS A VENUE 
SUlTE 2800 
DALLAS TX 75201-2784 
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AMENDMENTS TO THE CLAIMS 

1,-23. (Cancelled) 

24. (Currently Amended) The system of claim 2'.3 A system for spectnun allocation h1 

wireless data communication comprising: 

a first data communications station transmitting data on a first .frequency in a first band of 

operation and receiving data on a second frequency in a second band of operation; and 

at least one other data communications station transmitting data on said second frequency 

in said second band of operation and receiving data on said first frequency in said first band of 

operation; 

wherein one of said frequencies is in a licensed band and another of said frequencies is an 

unJicensed band, wherein said first station is a hub station and said at least one other data 

communications station is at least one subscriber station, wherein said hub station comprises at 

Jeast one dual band antenna transmitting on said first frequency using a first antenna beam and 

receiving on said second frequency using a second antenna beam, wherein said subscriber 

stations comprise at least one dual band antenna receiving on said fust frequency using a first 

antenna beam and lransmitting on said second frequency using a second antenna beam, wherein 

said hub station first antenna beam and said subscriber station first antenna beam have co-spatial 

footprints and said hub station second antenna beam and .said subscriber station second antenna 

beam. have co-spatial footprints. 

25.-39. (Cancelled) 

40. (New) A method for increasing capacity of a wfreless data communication 

system, said method comprising the steps of: 

receiving, at a subscriber station, data on a first frequency in a low interference frequency 

band; 

transmitting, at said subsc1iber station, data on a second frequency in a high interference 

frequency band, and 

wherein said low interference frequency band and said high inter(erence frequency are 

separated by at least one octave. 

41. (New) The method of claim 40 wherein at least a poriion of said receiving and at 

least a portion of said transmitting occur at the san1e time. 
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42. (New) The method of claim 40 wherein said data is frequency division doplexed. 

43. (New) The method of claim 40 further comprising: 

receiving, at a base station, data on said second :frequency in said high interference 

frequency band; 

transmitting, at said base station, data on said :first :frequency in said Jow int.erforence 

frequency band; 

wherein said first frequency and said second frequency are separated by at least one 

octave. 

44. (New) The method of claim 43 wherein at least a pmtion of said receiving and at 

leasl a pottion of said transmitting occur at the same time. 

45. (New) The method of claim 43 wherein said datu is frequency division duplexed. 

46. (New) The method of claim 43 wherein said base station performs higher 01·der 

:filtel'ing on signals received al said base station than said mobile station performs on signals 

received at said mobile station. 

47. (New) The method of claim 46 wherein the filtering petformed at said base 

station is performed by a multi-pole filter. 

48. (New) The method of claim 46 wherein said mobile station performs lower order 

filtering on signals received at said mobile station than said base station performs on signals 

received at said base station. 

49. (New) The method of c1aim 48 wherein the filtering performed at said mobile 

station is performed by FlR filtering. 

50. (New) The method of claim 48 wherein the filteringperformed at said mobile 

station is performed by SAW filtering. 

51. (New) The method of claim 40 wherein said low interference frequency band is 

determined to be low interference and said hjgb interference frequency band is determined to be 

high interference according to regulation of each of said :frequency bands by a governmental 

entity. 
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S2. (New) The method of claim 51 wherein said governmental entity is the FCC. 

53. (New) A method for increasing capacity of a wireless dat.a communicalion 

system, said method comprising the steps of: 

D·ansmitting, at a base station, data on a first frequency in a low interference fre(1uency 

band;and 

receiving, at said base station, data on a second frequency in a high inte1ference 

frequency band; 

wherein said first frequency and said second frequency are separated by at least one 

octave. 

54. (New) The method of claim 53 wherein at least a portion of said receiving and at 

)east a portion of said transmitting occur at the same time. 

55. (New) The method or claim 53 wherein said data is frequency division duplexed. 

56. (New) The rnethod of claim 53 further comprising: 

receiving, at a subscriber station, data on said 5rst frequency in said low interference 

frequency band; 

transmitting, at said subscliber station, data on said second frequency in said high 

interference frequency band, 

wherein said first frequency and said second frequency are separated by at least one 

octave. 

57. (New) The method of claim 56 wherein at least a portion of said receiving and at 

least a po11ion of said transmitting occur at the san1e time. 

58. (New) The method of claim 56 wherein said data is frequency division duplexed. 

59. (New) The method of claim 56wherein said base station performs higher order 

:filtering on signals received at said base station than said mobile station performs on signals 

received at said mobile station. 

60. (New) The method of claim 59 wherein the filtering performed at said base 

station is performed by a multi-pole filter. 
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61. (New) The method of claim 59 wherein said mobile station performs lower order 

filtering on signals received at said mobile station than said base station performs on signals 

received at said base station. 

62. (New) The method of claim 61 wherein the filtering performed at said mobile 

station is perlormed by FIR filtering. 

63. (New) Toe method of claim 60 wherein the filtering performed at said mobile 

station is performed by SAW filtering. 

64. (New) TI1e method of claim 53 wherein said low interference frequency band is 

determined to be low interference and said high interference :frequency band is determined to be 

high interference according to regulation of each of said frequency bands by a governmental 

entity. 

65. (New) The method of claim 64 wherein said governmental entity is the FCC. 

66. (New) A method for increasing wireless communication capacity, said method 

complisi~g: 

providing a base station, said base station adapted to transmit data in a low noise 

frequency band and to receive data in a high noise frequency band; and 

providing a plurality of subscriber stations, said plurality of subsc1iber stations adapted to 

data in said high noise frequency band and to receive data in said low noise frequency band; 

wherein said base station performs higher order filtering on signals received at said base 

station than said plurality of mobile station perform on signals received at said plurality of 

mobile stations. 

67. (New) The method of claim 66 wherein the filtexing perfonued at said base 

station is performed by a rnulti-pole filter. 

68. (New) The method of claim 66 wherein the filter performed at said mobile station 

is performed by FIR filtering. 

69. (New) The method of claim 66 whereirt the filter performed at said mobile station 

is performed by SAW filtering. 
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70. (New) The method of claim 66 wherein said low noise frequency and said high 

noise frequency band are separated by at least one octave. 

71. (New) The method of claim 66 wherein said data is frequency division duplexed. 

72. (New) A wireless communication system, said system comprising: 

at least one subscriber station, said at least one subscriber station comprising: 

a multi-band antenna, said multi-band antenna employing more than one polarity in each 

band of operation; and 

a multi-band duplexer, said multi-band duplexer operating in a first fre-quency band a 

second frequencyband, where said first frequency band and said second frequency band arc 

separated by at least on octave. 

73. (New) The wireless communication system of claim 72 wherein sa id muJti-band 

duplexer comprises a waveguide assembly. 

74. (New) The wireless communication system of claim 72 wherein said multi-band 

antenna substantially matches the antenna pattern of the uplink and downlink. 

15. (New) The wireless communication system of claim 73 wherefa said waveguide 

assembly comprises a first waveguide component and second waveguide component, where the 

waveguide of said first waveguide component is approximately twice as large as the waveguide 

of said second waveguide component. 
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REMARKS 

1. Background 

On November 6, 2007, Applicant presented oral arguments before the Board of Patent 

Appeals and Interferences (the "Board>') with regard to previously pending claims 1-5, 10-13, 

18-19, 21-3 1, 34, and 38-39 (now cancelled). On February 25, 2008, the Board issued its 

Decision and designated new grounds of rejection under 3 7 C.F .R. § 4 l .50(b) for each of 

previously pending cJai.ms 1-5, 10-13, 18-19, 21-23, 25-31, 34, and 38-39. See Decision at pgs. 

32-35 (setting forth a rejection under37 C.F.R. 4 1.S0(b) for claims 1-5, 10, 11, 12-13, 18-19, 2 1-

23, 25, 26, 27-31, 34, 38 at pg. 32; claim 39 at pg. 33; claim lat pg. 34~ and claims 1-5, 10-13, 

18-19, and 2 1-24 at pg. 35). The Board determined that previously pending claim 24 is 

allowable. 

In response to the Board's new rejections, Applicant now cancels claims 1-5, 10-13, 18-

19, 21-23, '.25-31, 34, and 38-39, presents allowed claim 24 in independent form, and presents 

new claims 40-75. Chums 40-75 are supported in the original specification and originally 

submitted claims. Therefore, no new matter has been added. 

Claim 24 has been written in independent form to incJude the limitations of base claim 10 

and intervening claims 19, 22, and 23. Because the Board indicated claim 24 as containing 

allowable subject matter, Applicant asse11s that claim 24 is in condition for allowance. 

New claim 40 recites "receiving, at a subsc1iber station, data on a .first frequency in a low 

interference frequency band; and transmitting) at said subscriber station, data on a second 

frequency in a high interference frequency band, wherein said low interference frequency band 

and said high interference frequency are separated by at least one octave." The foregoing is not 

present in the art of record. Accordingly, Applicant asserts that claim 40, and claims 41-52 

dependent therefrom, are patentable over tl1e art of record. 

New claim 53 recites "transmitting, at a base station, data on a first frequency in a low 

interference frequency band; and receiving, at said base station, data on a second :frequency in a 

high interference frequency band; wherein said first frequency and said second frequency are 

separated by at least one octave.,; The foregoing is not present in the art of record. Accordingly, 
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Applicant asserts that claim 53, and claims 54-65 dependent there.from, are patentable over the 

art of record. 

New claim 66 recites "providing a base station, said base station adapted to transmit data 

in a low nojse frequency band and to receive data in a high noise frequency band~ and providing 

a plurality of subscriber stations, said plnrality of subscriber stations adapted to data io said high 

noise frequency band and to receive data in said low noise frequency band; wherein said base 

station performs higher order filtering on signals received at said base station !ban said pluralitJ 

of mobile station perform on signals received at said plurality of mobile stations." The foregoing 

is not present in the art of record. Accordingly, Applicant asserts that claim 66, and claims 67-71 

dependent therefrom, are patentable over the rut of record. 

New claim 72 recites "at least one subscriber station, said at least one subscriber station 

comprising: a multi-band antenna, said multi-band antenna employing more than one polarity in 

each band of operation; and a multi-band duplexer, said multi-band duplexer operating in a first 

frequency band a second frequency band, where said first frequency band and said second 

frequency band are separated by at least on octave." The foregoing -is not present in the al.1 of 

record. Accordingly, Applicant asserts that claim 72, and claims 73-75 dependent therefrom, are 

patentable over the art of record. 

II. Conclusion 

In view of the above, Applicant believes the pending application is in condition for 

allowance. Applicant believes no fee is due with thls response. However, if a fee is due, please 

60087593.1 8 
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Office Action Summary 

Application No. 

10/095,307 

Examiner 

Omitry Levitan 

Applicant(s} 

KARR ET AL 

Art Unit 

2616 
- The MAILING DA TE of this com munication appears on the cover sheet with the correspondence address -

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE J MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 
- Extensions or Hme may be available under the provlsionsof ':!i7 CFR 1.136(a). In no event, however, may a reply be timely filed 

alter SIX (6) MONTHS from the mailing date of lhis communication. 
- If NO period for reply is specified above, the maximum statutory period will apply and will exptre SIX (6) MONTHS from the mailing date of tills cornrnu11lcation , 
- Failure to reply withln the set or extended period for reply wlll, by stalilte, cause the appllcation to iiecome ABANDONED (35 U.S.C. § 133). 

A"ny reply received by the Office tater than three months .ifter the mailing date of this communication. even If timely filed. may reduce any 
e.imed patent term adjustment. See-37 CFR 1.704(b). 

Status 

1)18] Responsive to communication(s) file(! on 25 April 2008. 

2a)O This action is FINAL. 2b)[8l This action is non-final. 

3)0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parle Quayle, 1935 G.D. 11, 453 O.G. 213. 

Disposition of Claims 

4)[8] Claim(s) 24 and 40-75 is/are pending in the application. 

4a) Of the above claim(s) 24 and 72-75 is/are withdrawn from consideration. 

5)0 Claim(s) __ is/are allowed. 

6)181 Claim(s) 40-71 is/are rejected. 

7)0 Claim(s) _ _ is/are objected to. 

8)18] Claim(s) 24 and 72-75 are subject to restriction and/or election requirement. 

Application Papers 

9)0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on _ _ is/are: a)O accepted or b)O objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121 (d), 

11 )0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d} or (f). 

a)O All b}O Some• c)O None of; 

1.0 Certified copies of the priority documents have been received . 

2.0 Certified copies of the priority documents have been received in Application No. __ . 

3.0 Copies of the certified copies of the priority documents have been received in this National Stage 

application_ from the International Bureau (PCT Rule 17.2(a)). 

* See the attached detailed Office action for a list of the certified copies not received . 

Altachment(s) 

1) [8l Notice of References Cited (PTO-892) 

2) 0 Notice of Draftsperson's Patent Drawing Review (PTO-948) 

4) 0 Interview Summary (PTO-413) 
Paper No(s)/Mail Date, __ . 

5) 0 NoUce of Informal Patent Application 
6) 0 Other. _ _ . 

3) 0 Information Disclosure Statement(s} (PTO/SB/08) 
Paper No(s)/Mail Date __ . 

U.S. Patent and Trademar~ Office' 

PTOL-326 (Rev. 08-06) Office Action Summary Part of Paper No./Mail Date 20080507 
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A~plication/Control Number: 10/095,307 

Art Unit: 2616 

Amendment, ftled 4/25/08 has been entered. Claims 24 and 40-75 remain pending. 

Electio 1i/R estrictio ns 

I . Restriction to one of tbe following inventions is required under 35 U.S.C. 121: 

Page2 

l. Claims 40-71, drawn to communication over free space combining or distributing 

information via frequency channels, classified in class 370, subclass 343. 

JI. Claims 24 and 72-75, drawn to radio wave antennas, classified in class 343, 

subclass 700. 

The inventions are distinct, each from the otl1er because of the following reasons: 

2. Inventions of Group] and II are related as subcombihations disclosed as usable together 

in a single combination. The subcombinations are distinct if they do not overlap in scope and are 

not obvious variants, and if it is shown that at least one subcombination is separately usable. 

ln the instant case, subcombination of Group I has separate utility such as transmitting 

and receiving data in two frequency bands with high and low interference/noise environment, 

which does not necessarily requires the particulats of Group II. 

Subcombination of Group Il has separate utility such as utilizing an antenna with 

particular co-spatial or polarity characteristics, which does not necessarily requires the 

particulars of Group I. 

See MPEP § 806.05(d). 

3. Restriction for examination purposes as indicated is proper because all these inventions 

listed in this action are distinct for the reasons given above and there would be a serious search 

and examination burden if restriction were not required because one or more of the following 

reasons apply: 
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A~pli.cation/Control Number: 10/095,307 

Art Unit: 2616 

Page3 

(a) the inventions have acquired a separate status in the art in view of their different 

classification; 

(b) the inventions have acquired a separate status in the art due to their recognized 

divergent subject matter; 

(c) the inventions require a different field of search (for example, searching different 

classes/subclasses or elecn·onic resources, or employing different search queries); 

(d) the prior art applicable to one invention would not likely be applicable to another 

invention; 

( e) the inventions are likely to raise different non-piior art issues under 35 U.S.C. 10 I 

and/or 35 U.S.C. 112, first paragraph. 

4. Dw-ing a telephone conversation with Robe1t Greeson on 5/05/08 a provisional election 

was made without traverse to prosecute the inven tion of Group l , claims 40-71. Affirmation of 

this election must be made by applicant in replying to this Office action. 

Claims 24 and 72-75 are withdrawn from further consideration by the examiner, 37 

CFR l . l 42(b ), as being drawn to a non-elected invention. 

5. Applicant is reminded that upon the cancellation of claims to a non-elected invention, the 

inventorship must be amended in compliance with 37 CFR l.48(b) if one or more of the 

cur rently named inventors is no longer an inventor of at least one claim remaining in the 

application. Any amendment of inventorship must be accompanied by a request under 37 CFR 

l .48(b) and by the fee required under 37 CFR 1. J 7(i). 
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Application/Control Number: 10/095,307 

Art Unit: 2616 

Claim Rejecti01ts - 35 USC§ 112 

6. The following is a quotation of the first paragraph of35 U.S.C. l 12: 

Page4 

The specification shall contain a written description oft.he inventio~ and oft.he manner and process of making 
and using il. in such fttll, clear, concise, and exact Lcrms as 10 enable any person skilled in the a1t to which it 
penains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of canying out his invention. 

7. Claims 66-71 are rejected under 35 U.S.C. l 12, first paragraph, as failing to comply with 

the written description requirement. The claim(s) contains subject matter which was not 

described in the specification in such a way as to reasonably convey to one skilled in the relevant 

art that the inventor(s), at the time the application was filed, had possession of the claimed 

invention. 

Claim 66 Limitation, directed to ''plurality of mobile stations" is not supported by the disclosure 

as filed. Contrarily to the claiming the stations mobile, the disclosure is directed to a static 

system, wherein the stations are permanently located at the buildings. as disclosed on [0002] and 

[0013]. 

Claims 67-71 are rejected as the claims depencling on claim 66. 

8. The following-is a quotation of the second paragraph of35 U.S.C. 112: 

The spet.:i ti cation shall conclude witJ1 one or more claims pa1ticularly pointing out and distinctly claiming th~ 
subject matter wbich the applicant regards as his invention. 

9. Claims 40-71 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 

failing to pa1iicularly point out and distinctly claim the subject matter which applicant regards as 

the invention. 

Claims 40, 51, 53, 64 and 66 limitations, directed to "low inte1ference frequency band", 

' 'high interference frequency band", "high noise frequency band" and "low noise frequency 

band" are unclear because in any frequency band interference and noise are subjects to constant 
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change and cannot identify the frequency band, as at some point "low interference band" can 

have higher interference than ·•high intc1fcrencc band». 

In addition, the level of noise and interference depends on the direction of the 

transmission, as interfei:ence/noise measured in the same frequency bai1d at the base and the 

subscriber station are differentJ making the limitations unclear. 

Claims 40, 53 and 66 limitations, directed to providing communications on .. a first 

frequency" or a "second frequency'' are unclear, because communication systems are typically 

utilize a spectrum of frequencies for communication. The transmit or receive signal comprises u 

group/spectrum of frequencies, as transmitting and receiving data on a single frequency is not 

possible. 

Examiner w ill interpret first/second frequencies as spectrums/group of frequencies, characterized 

by first or second frequency, 

Other claims are rejected as the claims depending on the rejected claims above. 

Claim Objections 

I 0. Claims 49, 50, 62, 63, 68 and 69 arc objected to because of the following informalities: 

use of abbreviations FIR and SAW without explanation. Appropriate correction is required. 
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Application/Control Number: 10/095,307 

Art Unit: 2616 

Claim Rejecti01ts -35 USC§ 103 

11. The following is a quotation of 35 U.S.C. I 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

Page 6 

(a) A patent may not be obtained though the invention is not identically disclosed oi- described as set fotih in 
section I 02 of this title, if the differences between the subject maner sought to be patented and the prior art are 
such that the subject matter as a whole would have been obviolls at the time the invention was made to a person 
having ordinary skill in. the arL to which said subject maucr pertains. Patontability shall not be n.egati vcd by the 
manner in which the invention was made. 

12. Claims 40-71 are rejected (as best understood) under 35 U.S.C. 103(a) as being 

unpatentable over Mangal (US 6,801,519) in view of Admitted Prior Art (Current application, 

Background, pages 1-5). 

13. Regarding claims 40, 43, 51-53, 56, 64 and 65, Mangal substantially teaches the 

limitations of the claims: 

A method for increasing capacity of a wireless data communication system (communication 

wireless system operating in two bands, one licensed and other unlicensed, to connect a base 

station 109 and a subscriber station 100, as shown on Fig. 1 and disclosed on 4:6-26), said 

method comprising the steps of: 

r"eceiving, at a subscriber station, data on a first frequency, transmitted from the base station, in a 

low quality frequency band (selecting a receiving band for the subscriber station based on the 

quality needi,; for the service, as disclosed on 6: 1-46, which is received at the subscriber station 

and could be low, as disclosed on 7:34-55); 

transmitting, at said subscriber station to the base station, data on a second frequency in a high 

quality frequency band (selecting a transmitting band for the stibscriber station based on the 

quality needs for the service, which is transmitted from the subscriber station, as disclosed on 

6: 1-46, and could be high, as disclosed on 7:34-55). 
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In addition, Mangal teaches one of the frequency band as a licensed from FCC and the other 

frequency band as un-licensed by FCC, as disclosed on 1 :44-67, and using the method for one 

way communications, as disclosed on 9: 19-23. 

Mangal does not teach interference as qual ity characteristics and the bands separated by at least 

one octave. 

Official notice is taken that using interference as quality characteristics is well known and 

expected in the art. 

Admitted Prior Art teaches us ing licensed and unlicensed bands separated by at least one octave, 

as clisclosed on pages 4 and 5. 

lt would have been obvious to one of ordinary skill in the art at the time the invention 

was made to add using licensed and unlicensed bands separated by at least one octave of 

Admitted Prior Art and use of interference and noise as a quality measurement to the system of 

Mangal to improve the system operation by separating the transmit and receive frequencies by an 

octave to reduce their interference and utilize well-known quality parameter as interference to 

provide appropriate quality level of communications in the system. 

14. Claim 66 is rejected (as best understood) under 35 U.S.C. 103(a) as being unpatentable 

over Mangat (US 6,801,519) in view of Admitted Prior Art (Current appliGation, Background, 

pages 1-5). 

Mangal substantially teaches the limitations of the claims: 

A method for increasing capacity of a w ire less data communication system ( communication 

wireless system operating in two bands, one licensed and other unlicensed, to connect a base 

station I 09 and a subscriber station l 00, as shown on Fig. l and disclosed on 4 :6-26), said 
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band (selecting a receiving band for the subscriber station based on the quality needs for the 

service, as clisclosed on 6: 1-46, which is received at the subscriber station and could be low, as 

disclosed on 7:34-55); 

transmitting, at said subscriber station, data on a second frequency in a high quality frequency 

band (selecting a transmitting band for the subscriber station based on the quality needs for the 

service, which is transmitted from the subscriber station, as disclosed on 6: 1-46. and could be 

high, as disclosed on 7:34-55). 

In addition, Mangal teaches one of the frequency band as a licensed from FCC and the other 

frequency band as un-licensed by FCC, as disclosed on 1 :44-67, and using the method for one 

way communicatiohs, as cliscloscd on 9: 19-23. 

Mangat does not teach noise as quality characteristic, using a plurality of stations and performing 

higher order filtering at the base station than the subscriber stations. 

Official notice is taken that using noise as quality characteristic is well known and 

expected in the a1t. 

Admitted Prior Arr teaches using point-to-muJtipoint systems for radio communicatio11 

systems, as disclosed on page 2, and filtering a received signal at a hub/base station or subscriber 

stations, as disclosed on page 3. 

It would have been obvious to one of ordinary skill in the art at the time the invention 

was made to add using point-to-multipoint systems and perfotming filtering for the received 

signals of Admitted Prior Art and ttse of noise as a quality measurement to the system ofMangal 
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to improve the system operation by providing service to mLtltiple users at different locations by 

utilizing a point-to-multipoint system, reduce the system cost by using a single higher order filter 

at nub/base in comparison with multiple filters at subscriber stations and utilize well-known 

quality parameters as noise to provide appropriate quality level of comrnunicatiohS in the system. 

15. Regarding claims 41, 44, 54 and 57, Mangal teaches performing receiving and 

transmitting operation almost at the same time, as the transmission link and the receive I ink 

belong to the same MAC layer and are capable to support such bidirectional communications, 

requiring almost simultaneous transmit and receive operations, like telephony, as disclosed on 

2:1-29, or web browsing, as disclosed on l :25-32. 

16. Regarding claims 42, 45, 55, 58 and 71, Admitted prior ati teaches using of frequency 

division duplexing (FOO), as disclosed on page 2. 

17. Regarding claim 70, Admitted Prior Art teaches using licensed and unlicensed bands 

separated by at least one octave, as disclosed on pages 4 and 5. 

18. Claims 46, 48, 59 and 61 are re_jected under 35 U.S.C. 103(a) as being unpatentable over 

Mangal in view of Admitted Prior Art. 

Mangal in view of Admitted Prior Art substantially teaches the limitations of the claims 

(sec the parent claims rejection above). 

Mangal in view of Admitted Prior Art does not teach performing higher order filtering on 

the base station in comparison with the lower order filtering at subscriber stations. 

It would have been obvious to one of ordinary skill in the art at the time the invention 

was made to add performing higher order filtering on the base station in comparison with the 

subscriber statioru to the system of Man gal in view of Admitted Prior Art to improve the system 

TP-Link Ex. 1004 
Page 283



A~plication/Control Number: 10/095,307 

Art Unit: 2616 

Page 10 

cost by using a single higher order filter at hub/base in comparison with multiple filters at 

subscriber stations. 

19. Claims 47-50, 60-63 and 67-69 are rejected under 35 U.S.C. 103(a) as being 

unpatentablc over Mangat in v iew of Admitted Prior Art. 

Mangal in view of Admitted Prior Art substantially teaches the limita tions of the claims 

(sec the parent claims rejection above), including filtering at base and subscriber stations. 

MangaJ in view of Admitted Prior Art does not teach using multi-pole, FIR and SAW 

filters. 

Official notice is taken that multi-pole, FIR and SAW fiJters are well known in the art. 

Jt would have been obvious to one of ordinary skill in the art at the time the invention was made 

to add multi-pole filters to the system of Mangat in view of Admitted Prior Art to utilize well­

known filtering methods in the system. 

Conclusion 

Any inquiry concerning thi s communication or earlier communications from the 

examiner should be directed to Dmitry Levitan whose telephone number is (5 71) 272-3093. The 

examiner can nonnally be reached ou 8:30 to 4:30. 

If attempts to reach the examiner by telephone are unsuccessfi.tl , the examiner 's 

supervisor, Lynn Feild can b e reached on (57 1) 272-2092. The fax phone number for the 

organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 

Application Information Retrieval (PAJR) system. Status information for published applications 

may be obtained from either Private P A1R or Public PAIR. Status information for unpublished 

applications is available through Private PAIR only. For more information about the PAIR 

system. see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAJR 

system, contact the Electronic Business Center (EBC) at 866-217-9197 (to LI-free). If you would 

like assistance from a US PTO Customer Service Representative or access to the automated 

information system, call 800-786-9 J 99 (TN USA OR CANADA) or 571-272-1000, 

/Dmitry Levitan/ 
Primary Examiner, Art Unit 26 16 

Dmitry Levitan 
Prima1y Examiner 
Art Unit2616 
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e)O No. 

Art Unit 

2616 
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re;ection over Mangal. Examiner requested a written response. because the re;ection comprises Mangal teaching. 
Official notice and Admitted Prior art.and Examiner has not seen the Applicant's arguments prior the interview . 

(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims 
allowable, if available, must be attached. Also, where no copy of the amendments that would render the claims 
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Docket No.: 68144/P009US/10501230 
(PAIBNT) 

lNTHE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re Patent Application of: 
Randy J. Karr et al. 

Application No.: 10/095,307 Confirmation No.: 3972 

Filed: March 11, 2002 Art Unit: 2616 

For: SPECTRUM ALLOCATION SYSTEM AND Examiner: D. Levitan 
METHOD FOR MULTI-BAND WIRELESS RF 
DATA COMMUNICATIONS 

RESPONSE TO NON-FINAL OFFICE ACTION 

MS Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear S'ir: 

INTRODUCTORY COMMENTS 

ln response to the Office Action dated May 13, 2008 (hereinafter the "Current 

Action"), and the Office Communication (Interview Summary) mailed July 3 1, 2008, please 

consider the following remarks: 

Amendments to the Claims are reflected in the listing of claims which begins on 

page 2 of this paper. 

Remarks/Arguments begin on page 8 of this paper. 
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AMENDMENTS TO THE CLAIMS 

1.-23. (Cancelled) 

24. (Withdrawn) A system for spectrum allocation in wireless data 

communication comprising: 

a first data communications station transmitting data on a first 

frequency in a fust band of operation and receiv ing data on a second 

frequency in a second band of operation; and 

at least one other data communications station transmitting data on said 

second frequency in said second band of operation and receiving data on said 

first frequency in said first band of operation; 

wherein one of said frequencies is in a licensed band and another of 

said frequencies is an unlicensed band, wherein said first station is a hub 

station and said at least one other data communications station is at least one 

subscriber station, wherein said hub station comprises at least one dual band 

antenna transmitting on said first frequency using a first antenna beam and 

receiving on said second frequency using a second antenna beam, wherein said 

subscriber stations comprise at least one dual band antenna receiving on said 

fi rst frequency using a first antenna beam and transmitting on said second 

frequency using a second antenna beam, wherein said hub station first antenna 

beam and said subscriber station first antenna beam have co-spatial footprints 

and said hub station second antenna beam and said subscriber station second 

antenna beam have co-spatial footprints. 

25.-39. (Cancelled) 

40. (Cun-ently Amended) A method for increasing capacity of a wireless data 

communication system, said method comprising the steps of: 

receiving, at a subscriber station, data on a first frequency in a !ow iaterference 

frequency band expected to experience low interference; 

transmitting, at said subscriber station, data on a second frequency in a high 

interference frequency band expected to experience high interference, a:Rd 

wherein said low interference frequency band and said high interference frequency 

60103267. l -2-
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are separated by at least one octave; and 

wherein at least a portion of said receiving and at Jeast a portion of said transmitting 

occur at the same time. 

41. ( Cancelled) 

42. (Previously Presented) The method of claim 40 wherein said data is frequency 

division duplexed. 

43. (Currently Amended) The method of claim 40 further comprising: 

receiving, at a base station, data on said second frequency in said hlgh interference 

frequency band expected to experience high interference;; 

transmitting, at said base station, data on said first frequency in said lew frequency 

band expected to experience low interference;; 

wherein said first frequency and said second frequency are separated by at least one 

octave. 

44. (Currently Amended) The method of claim 4 3 whereii1 at least a portion of 

said receiving at a base station and at least a portion of said transmitting at a base station 

occur at the same time. 

45. (Previously Presented) The method of claim 43 wherein said data is frequency 

division duplexed. 

46. (CWTently Amended) The metl10d of claim 43 wherein said base station 

performs higher order filtering .on signals teceived at said base station than said mobile 

subscriber station perfotms on signals rece ived at said mobile subscriber station. 

4 7. (Previously Presented) The method of claim 46 wherein the :filtering 

performed at said base station is perform.ed by a multi-pole filter. 

48. (Currently amended) The method of claim 46 wherein said mobile subscriber 

station performs lower order filtering on signals received at said mobile subscriber station 

than said base station performs on signals received at said base station. 
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49. (Currently amended) The method of claim 48 wherein the :filtering performed 

at said mobile subscriber station is performed by finite impulse response (FIR). filtering. 

50. (Currently amended) The method of claim 48 wherein the filtering performed 

at said mobile subscriber station is performed by surface acoustical wave {SAW} :filtering. 

51 . (Currently Amended) The method of claim 40 wherein said lew interference 

frequency band expected to experience low interference is determined to be low interference 

and said lHgh interference frequency band expected to experience high interference is 

determined to be high interference according to regulation of each of said frequency bands by 

a governmental entity. 

52. (Previously Presented) The method of claim 51 wherein said goverrunental 

entity is the FCC. 

53. (Currently Amended) A method for increasing capacity of a wireless data 

communication system, said method comprising the steps of: 

transmitting, at a base station, data on a first :fn:quency in~ low imerfereaee 

frequency band expected to ex::perience low interference; and 

receiving, at said base station, data on a second frequency in a high interference 

frequency band expected to experience high interference; 

wherein said first frequency and said second frequency are separated by at least one 

octave; and 

wherein at least a portion of said receiving and at least a portion of said transmitting 

occur at the same time. 

54. (Cancelled) 

55. (Previously Presented) The method of claim 53 wherein said data is frequency 

di vision duplexed. 

56. (Currently Amended) The method of claim 53 further comprising: 

receiving, at a subscriber station, data on said -fust frequency in said l&w interfereace 

frequency band expected to experience low interference; 

transmitting, at said subscriber station, data on said second frequency in said high 
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interference frequency band expected to experience high interfere.nee; 

wherein said first frequency and said second frequency are separated by at least one 

octave. 

57. (Currently Amended) The method of claim 56 wherein at least a portion of 

said receiving at a subscriber station and at least a portion of said transmitting at a subscriber 

station occur at the same time. 

58. (Previously Presented) The method of claim 56 wherein said data is frequency 

division duplexed. 

59. (Currently amended) The method of claim 56 wherein said base station 

performs higher order filtering on signals received at said base station than said mobile 

subscriber station performs on signals received at said mobile subscriber station. 

60. (Previously Presented) The method of claim 59 wherein the filtering 

performed at said base station is performed by a multi-pole filter. 

6 1. (CWTently amended) The method of claim 59 wherein said mobile subscriber 

station performs lower order filtering on signals received at said mobile subscriber station 

than said base station performs on signals received at said base station. 

62. (Cunently amended) The method of claim 61 wherein the filtering perfonned 

at said mebi-le subscriber station is performed by finite impulse response .(FIR} filtering. 

63. (Currently amended) The method of claim 60 wherein the filtering performed 

at said mobile subscriber station is performed by surface acoustical wave .(SAW). filtering. 

64. (Currently Amended) The method of claim 53 wherein said le-w interference 

frequency band is determined to be low interference and said high interference frequency 

band expected to experience high interference is determined to be high interference according 

to regulation of each of said frequency bands by a governmental entity. 

65. (Previously Presented) Toe method of claim 64 wherein said governmental 

entity is the FCC. 
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66. (Currently Amended) A method for increasing wireless communication 

capacity, said method comprising: 

providing a base station, said base station adapted to transroit data in an expected low 

noise frequency band and to receive data in an expected high noise frequency band; and 

providing a plurality of subscriber stations, said plurality of subscriber stations 

adapted to transmit data in said expected high noise frequency band and to receive data in 

said expected low noise frequency band; 

wherein said base station performs higher order filtering on signals received at said 

base station than said plurality of mobile subscriber statjon perform on signals received at 

said plurality of mobile subscriber stations. 

67. (Previously Presented) The method of claim 66 wherein the filtering 

performed at said base station is performed by a multi-pole filter. 

68. (Cun·ently amended) The method of claim 66 wherein the filter performed at 

said mobile subscriber station is performed by fihite impulse response {FIR} filtering. 

69. (Currently amended) The method of claim 66 wherein the filter performed at 

said mobile subscriber station is performed by surface acoustical wave _(SAW}_ :filtering. 

70. (Previously Presented) The method of claim 66 wherein said low noise 

frequency and said high noise frequency band are separated by at least one octave. 

71. (Previously Presented) The method of claim 66 wherein said data is frequency 

di vision duplexed. 

72. (Withdrawn) A wireless communication system, said system comprising: 

at least one subscriber station, said at least one subscriber station comprising: 

a multi-band antenna, said multi-band antenna employing more than one polarity in 

each band of operation; and 

a multi-band duplexer , said multi-band duplexer operating in a first frequency band a 

second frequency band, where said first frequency band and said second frequency band are 

separated by at least on octave. 
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73. (Withdrawn) The wireless communication system of claim 72 wherein said 

multi~band duplexer comprises a waveguide assembly. 

74. (Withdrawn) The wireless communication system of claim 72 wherein said 

multi-band antenna substantially matches the antenna pattern of the uplink and downlink. 

75. (Withdrawn) The wireless communication system of claim 73 wherein said 

waveguide assembly comprises a first waveguide component and second waveguide 

component, where the waveguide of said fisst waveguide component is approximately twice 

as large as the waveguide of said second waveguide component. 

76. (New) A method for increasing capacity of a wireless data communication 

system, said method comprising the steps of: 

receiving, at a subscriber station, data on a first frequency in a :frequency band 

expected to experience low interference; 

transmitting, at said subscriber station, <lata on a second frequency in ah frequency 

band a frequency band expected to experience high interference; 

wherein said low interference frequency band and said high interference frequency 

ate separated by at least one octave; and 

wherein said transmitting and said receiving occur during the same communication 

session. 

77. (New) A method for increasing capacity of a wireless data communication 

system, sald method comprising the steps of: 

transmitting, at a base station, data on a first frequency in a first frequency in a 

frequency band expected to experience low interference; 

receiving, at said base station, data on a second frequency in a second frequency in a h 

frequency band a frequency band expected to experience hlgh interference; 

wherein said first frequency and said second frequency are separated by at least one 

octave; and 

wherein said transmitting and said receiving occur during the same communication 

session. 
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REMARKS 

I. Introduction 

• Claims 40-71 (group I) and claims 24 and 72-75 (group II) have been restricted~ 

• Claims 66-71 are rejected undet 35 U.S.C. 112, first paragraph; 

• Claims 40-71 are rejected under 35 U.S.C. 112, second paragraph; 

• Claims 49, 50, 62, 63, 68, and 69 are objected to because of informalities; and 

• Claims 40-71 are rejected under 35 U.S.C. 103 as being unpatentable over U.S. Patent 

No. 6,801 ,519 to Mangal (hereinafter "Mangal'') in view of Applicant's Admitted 

Prior Art (hereinafter "AAPA"). 

Claims 24, 40, 42-53, 55-71, 76-77 are pending. Claims 40, 46, 48, 49, 50, 53, 59, 61, 

63, 66 and 69 have been amended, and claims 24 and 72-75 have been withdrawn. Claims 

76-77 are newly added. Support for these claims can be found in the original specification at, 

e.g., paragraphs [0016] and {0029]-[0030] . Claims 40, 43, 44, 46, 48-51, 53, 56-57, 59, 61-

64, 66, and 68-69 have been amended to correct informalities and to better define Applicant's 

invention. Support for these claim amendments can be found in the original specification and 

in the original claims. Accordingly, no new matter has been added. Each of the amendments 

contained herein are not made in the face of prior art, but are instead made in an effort to 

expedite prosecution. Applicant hereby traverses the rejections of record and requests 

reconsideration and withdrawal of such in view of the remarks contained herein. 

II. Summary of Interview 

On July 30, 2008, the Examiner and Robert Greeson (#52,966) had a telephone 

conference to discuss the issues raised in the Current Action. Applicant and the Examiner 

briefly discussed the rejections of record, but no resolution could be reached. 

III. Election/Restriction 

During a previous telephone conference with the Examiner, Applicant provisionally 

elected group I for prosecution. Applicant hereby affirms its election of group I. 
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IV. Rejections Under 35 U.S.C.112(1) 

In the Current action, the Examiner rejects claims 66-71 under 35 U.S.C. 112, firs1 

paragraph, as failing to comply with the written description requireqient. In doing so, the 

Examiner asserts "a 'plurality of mobile stations' is not supported by the disclosure as filed." 

See Current Action, pg, 4 (emphasis original). Contrary to the Examiner' s assertion, a 

"mobile station" is supported in the original disclosure. The disclosure often refers to 

"subscribers" and/or "subscriber stations." See specification, e.g., paragraphs [0031 ]-[0033], 

[0037). One of ordinary skill in the art would understand that a "subscriber," in the present 

context, refers to an equipment set providing connectivity between subscriber equipment and 

a base station in a network (wireless or otherwise). Accordingly, "subscriber," as set forth in 

the disclosure, entails both fixed and mobile stations. Nevertheless, for the sake of 

expediting prosecution, Applicant has amended claim 66 to recite "subscriber station'' in 

place of "mobile station." Applicant has also replaced "mobile station" with "subscriber 

station," where appropriate, throughout the claims. Therefore, the 35 U.S.C. 112(1) rejection 

of record has been obviated. 

V. Rejections Under 35 U.S.C.112(2) 

In the Current Action, the Examiner rejects claims 40-71 under 35 U.S.C. 112, second 

paragraph, for being indefinite. In doing so, the Examiner asserts the claims are "unclear 

because in any frequency band interference and noise are subject to constant change .... " 

See Cu1Tent Action, pg. 4. Applicant acknowledges that interference and/or noise levels may 

change within a frequency band over time. Applicant asserts that the claims, as currently 

pending, are sufficiently clear in view of the specification. Nevertheless, in a good faith 

attempt to expedite prosecution, Applicant has amended the claims to additionally recite 

"expected" high/low interference/noise frequency bands, where appropriate. Support for 

these amendments is found in the specification at, e.g., paragraphs [0014] and [0029)-(0031]. 

If the Examiner disagrees with the effectiveness of these amendments, Applicant solicits the 

Examiner's advice with respect to amendments that should overcome the 35 U.S.C. 112(2) 

rejection of record. 

The Examiner also rejects claims 40, 53, and 66 under 35 U.S.C. 112, second 

paragraph, for being indefinite. [n doing so, the Examiner asserts "'a first frequency' or 'a 

second frequency• are unclear because .. . transmitting and receiving data on a single 
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frequency is not possible." See id. Contrary to the Examiner's assertio~ data is transferred 

over a given frequency when such communication takes place. As such, Applicant asse1ts the 

pending claims are sufficiently clear to one of ordinary skill in the art, as currently drafted. 

Therefore, Applicant requests withdrawal of the rejection ofrecord. 

VI. Claim Objections 

Claims 49, 50, 62, 63, 68, and 69 are objected to because each uses "abbreviations 

FIR and SAW without explanation." The claims have been amended to obviate the 

objections of record. 

VII. Rejection under 35 U.S.C. 103 

Claims 40-71 are rejected under 35 U.S.C. 103 as being unpatentable over Mangal in 

view of AAP A. In rejecting claims under 35 U.S.C. § 103, the Examiner bears the initial 

burden of establishing a prima facie case of obviousness. In re Piasecki, 745 F.2d 1468, 

1472, 223 USPQ 785, 788 (Fed. Cir. 1984). The Examiner can satisfy this burden by 

showing some articulated reasoning with some i-ational underpinning to support the legal 

conclusion of obviousness. KSR Int '/. v. Teleflex Inc., 127 S. Ct. 1727, 1741 , 82 USPQ2d 

1385, 1396 (2007) (citing In re Kahn, 441 F.3d 977,988, 78 USPQ2d 1329, 1336 (Fed. Cir. 

2006)). Only if this initial burden is met does the burden of coming forward with evidence or 

argument shift to the Applicant. Piasecki; 745 F.2d at 1472, 233 USPQ at 788. Thus, the 

Examiner must not only assure that the requisite findings are made, based on evidence of 

record, but must also explain the reasoning by which the findings are deemed to support the 

Examiner's conclusion. Moreover, to support an obviousness rejection, " [u]nder § 103, the 

scope and conteht of the prior art are to be determined; differences between the prior art and 

the claims at issue are to be ascerlained; and the level of ordinary skill in the pertinent art 

resolved." Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 15-17 (1966). As will be 

discussed, with regard to the rejections under 35 U .S.C. § 103(a), the Examiner has failed to 

show that the pending claims are _obvious under the framework set out in Graham. That is, 

the Examiner has failed to ascertain the differences between the cited references and the 

pending claims. Therefore, Applicant requests that such rejections be withdrawn. 
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Failure to Satisfy Every Claim Limitation 

For example, independent c1aun 40, as amended, recites --wherein at least a portion of 

said receiving [in a low interference frequency band] and at least a portion of said 

transmitting [in a high interference frequency band] occur at the same time." Independent 

claim 53, as amended, recites a similar limitation. In the Current Action, the Examiner points 

to Mangal, at col. 2 lines 1-29 and coJ. 1 lines 25-32, as satisfying this limitation. See 

Current Action, pg. 9. However, Applicant points out that at the Examiner' s citations, and 

throughout its disclosure, Mangal teaches bidirectional communication in one of a licensed 

band, e.g. , a low interference band, or an unlicensed band, e.g., a high interference band, at 

the same time. However, Mangal wholly fails to describe transmitting in one band and 

receiving in another band at the same time. According to Mangal, a base station selects one 

of a licensed sub frame or a unlicensed sub frame, for communication, based on a required 

quality of service for a communication service. See Mangal, col. 6 lines 35-38. Once the 

licensed or unlicensed communication concludes, "the session terminates and wireless 

capacity tears down in reverse order ending the session." Id. at lines 54-57. Clearly, Mangat 

describes transmitting and receiving in only one of an unlicensed band or an unlicensed band 

during a single communication session. The selection of an unlicensed or licensed 

communication session is based on a quality of service requirement. When a given session is 

terminated, Mangal requires a reverse tear down before another session begins. This, of 

course, is in stark contrast to the pending claims, which set forth receiving in a low 

interference frequency band and transmitting in a high interference frequency band at the 

same time. Therefore, Applicant requests withdrawal of the rejection of record. 

Claims 42-52 depend from claim 40 and claims 55-65 depend from claim 53. Each 

dependent claim inherits every limitation of the claims from which it depends. As shown 

above, the combination of Man gal and AAP A fails to satisfy every limitation of claims 40 

and 53. As such, claims depending therefrom are patentable for at least the reasons set forth 

above. Moreover, the dependent claims set forth additional limitations making them 

patentable in their own Tight. 

Claim 66 recites "wherein said base station performs higher order filtering on signals 

received at said base station than said plurality of subscriber station perform on signals 

received at said plurality of subscriber stations." As Applicant best understands, the 
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Examiner acknowledges that Mangal and AAP A do not satisfy this lim.itation. However, the 

Examiner apparently deems this limitation as obvious because it reduces "the system cost by 

using a single higher order filter at hub/base in comparison with multiple filters at subscriber 

stations." See Cu1Tent Action, pg. 9. 

Applicant asserts that aprimafacie case of obviousness has not been established 

because the Examiner has not provided an objective reason to combine the teachings of the 

references. See M.P.E.P. 2143.01 (IV). In attempting to show the necessary motivatfon for 

the proposed combination, the Examiner merely states that it would have been obvious to 

combine or modify Mangal to reduce costs. See Current Action, pg. 9. TI1e proposed 

motivation put forth by the Examiner-i.e., cost savings, is merely general incentive, and not 

an objective reason to combine the references. Applicant points out that "[a] general 

incentive does not make obvious a particular result, nor does the existence of techniques by 

which those efforts can be carried out." In re Deuel, 51 F.3d 1552, 1559 (Fed. Cir. 1995). 

Therefore, the motivation for the combination is improper. Accordingly, Applicant 

respectfully requests that the Examiner withdraw the 35 U.S.C. § 103(a) rejection of record. 

Mangal Cannot be Used to Support a 35 U.S.C. 103 Rejection 

Applicant additionally points out that MangaJ cannot be modified to satisfy claims 40, 

42-53, and 55-65 because such modification would change MangaJ's principle of operation. 

Where the "suggested combination would require a substantial reconstruction and redesign of 

the elements in [the primary reference] as well as a change in the basic principle under which 

the [primary reference] construction was designed to operate, the references are not sufficient 

to render the claims obvious." See In re Ratti, 270 F.2d 810, 814 123 USPQ (CCPA 1959). 

As discussed above, Mangal is required to select one of licensed or unlicensed 

communication for a given commw1ication session. See Mangal, Figure 3, 303; col. 6, 

lines 35-38. After a communication session concludes, the session terminates and wireless 

capacity tears down in reverse order to end the session. Id. at col. 6 lines 54-57. Only after 

the reverse tear down is complete can Mangal then begin a new communication session in 

one of the subsequently selected bands. 

In order to satisfy the pending claims, Mangal would require modification so that it 

transmits in a licensed band and receives in unlicensed band, or vice versa, at the same time. 
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As can be easily seen, such a modification would require a complete abandonment of the tear 

down process mentioned above, and would further require a complete overhaul ofMangal's 

communication scheme. By way of ex.ample, the method according to Mangal (as shown at 

Figure 3), would necessitate a complete re-work. That is. steps 303-306 would have to be 

abandoned and newly formulated steps would have to be conceived. For at least these 

reasons, Applicant submit the 35 U.S.C. l 03 rejection of record should be withdrawn. 

VUI. Conclusion 

In view of the above, AppUcant believes the pending application is in condition for 

allowance. Applicant believes no fee is due with this response. However, if a fee is due, 

please charge our Deposit Account No. 06-2380, under Order No. 68144/P009US/l0501230 

from which the undersigned is authorized to draw. 

Dated: August 12, 2008 ::~ 
Robert L. Greeson 
Registration No.: 52,966 
FULBRIGHT & JAWORSKI L.L.P, 
2200 Ross A venue, Suite 2800 
Dallas, Texas 75201-2784 
(214) 855-7430 
(214) 855-8200 (Fax) 
Attorney for Applicant 

t hereby certify that this paper (along with any paper referred to as being 
attached or enclosed} ls being transmitted 11/a the Offtee electronic fifing 
system in accordance with§ 1.6(a)(4), ;;J ) I t ·~ 
Dated: August 12, 2008 Signature: (_J: ~fr J-¼ ~ 

(Carol Marlin) 
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Office Action Summary 

Application No. 

10/095,307 

Examiner 

Omitry Levitan 

Applicant(s} 

KARR ET AL 

Art Unit 

2616 
- The MAILING DA TE of this com munication appears on the cover sheet with the correspondence address -

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE J MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 
- Extensions or Hme may be available under the provlsionsof ':!i7 CFR 1.136(a). In no event, however, may a reply be timely filed 

alter SIX (6) MONTHS from the mailing date of lhis communication_ 
- If NO period for reply is specified above, the maximum statutory period will apply antJ will exptre SIX (6) MONTHS from the mailing date of tills cornrnu11lcation , 
- Failure to reply withln the set or extended period for reply wlll, by stabJle, cause the appllcation to iiecome ABANDONED (35 U.S.C. § 133). 

Any reply received by the Office tater than three months .ifter the mailing date of this communication. even If timely filed. may reduce any 
earned patent term adjustment. See-37 CFR 1.704(b). 

Status 

1)18] Responsive to communication(s) filed on 12 August 2008. 

2a)l2] This action is FINAL. 2b)O This action is non-final. 

3)0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance wlth the practice under Ex parle Quayle, 1935 G.D. 11, 453 O.G. 213. 

Disposition of Claims 

4)[81 Claim(s) 24 and 40-77 is/are pending in the application. 

4a) Of the above claim(s) 24 and 72-75 is/are withdrawn from consideration. 

5)0 Claim(s) __ is/are allowed. 

6)181 Claim(s) 40-71, 76 and 77 is/are rejected. 

7)0 Claim(s) _ _ is/are objected to. 

8)18] Claim(s) 24 and 72-75 are subject to restriction and/or election requirement. 

Application Papers 

9)0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on _ _ is/are: a)O accepted or b)O objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121 (d), 

11 )0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PT0-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d} or (f). 

a)O All b}O Some• c)O None of; 

1.0 Certified copies of the priority documents have been received . 

2.0 Certified copies of the priority documents have been received in Application No. __ . 

3.0 Copies of the certified copies of the priority documents have been received in this National Stage 

application. from the International Bureau (PCT Rule 17.2(a)). 

* See the attached detailed Office action for a list of the certified copies not received . 

AHachment(s) 

1) 0 Notice of References Cited (PTO-892) 

2) 0 Notice of Draftsperson's Patent Drawing Review (PTO-948) 
3) 0 Information Disclosure Statement(s} (PTO/SB/08) 

Paper No(s)/Mail Date __ . 

4) 0 Interview Summary (PTO-413) 
Paper No(s)/Mail Date, __ _ 

5) 0 NoUce of Informal Patent Application 
6) 0 Other. _ _ . 

U.S. Patent and Trademar~ Office° 
PTOL-326 (Rev. 08-06) Office Action Summary Part of Paper No./Mail Date 20080929 
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Amendment, filed 8/12/08 has been entered. Claims 40, 42-53, 55-71, 76 and 77 remain pending. 

Claims 24 and 72-75 have been withdrawn. 

Claim Rejections - 35 USC§ 112 

1. In light of Applicant's amendment th.e rejection of claims 66-71 under 35 U.S.C. 112, 

first paragraph, has been withdrawn. 

2. In light of Applicant's amendment the rejection of claims, claims 40-71 under 35 

U.S.C. 112, second paragraph, directed to "low interference ftequency band", "high interference 

frequency band", is withdrawn. 

3. Claims 40, 42-53, 55-71, 76 and 77 arc rejected under 35 U.S.C. l 12, second paragraph, 

as being indefinite for failing to particularly point out and distinctly claim the subject matter 

which applicant regards as the -invention. 

Claims 40, 53 and 66 limitations, directed to providing communications on "a first 

frequency" or a "second frequency" are unclear, because communication systems are typically 

utilize a spectrum of frequencies for communication. The transmit or receive signal comprises a 

group/spectrum of frequencies, as transmitting and receiving data on a single frequency is not 

possible. 

Examiner will interpret first/second freqL1encies as spectrums/group of frequencies, characterized 

by first or second frequency. 

Claims 76 and 77 recite the limitation "the same communication session" in lines 9. 

There is insufficient antecedent basis for this limitation in the claim. ln addition, the 
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application's disclosure provides no c lali:fication on claims 76 and 77 limitations, directed to a 

communication session. 

Claim 77 limitations, directed to "on a first frequency in a fu·st frequency" and "on a 

second frequency in a second frequency" are unclear as written. 

Other claims are rejected as the claims depending on the rejected claims above. 

Claim Objections 

4. Claims 76 and 77 are objected to because of the foUowing info1malities: typographical 

error on lines 5, "in a h frequency band''. Appropriate correction is required. 

Claim Rejections - 35 USC§ l03 

5. Claims 40, 42-53, 55-71 , 76 and 77 are rejected (as best understood) under 35 U.S.C. 

l 03( a) as being unpatentablc over Man gal (US 6,801,5 19) in view of Admitted Prior Art 

( CutTent application, Background, pages 1-5). 

6. Regarding claims 40, 43, 51-53, 56, 64, 65, 76 and 77, Mangal substantially teaches the 

limitations of the claims: 

A method for increasing capacity of a w ireless data communication system (communication 

wireless system operating in two bands, one licensed and other unlicensed, to connect a base 

station 109 and a subscriber station 100, as shown on Fig. I and disclosed on 4:6-26), said 

method comprising the steps of: 
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receiving, at a subscriber station, data on a first frequency, transmitted from the base station, in a 

frequency band expected to experience low quality of service (selecting a receiving band for the 

subscriber station, based on the quality needs for the service, as disclosed on 6: 1-46, which is 

received at the subscriber station and could be low, as disclosed on 7:34-55); 

transmitting, at said subscriber station to the base station, data on a second frequency in a 

frequency band expected to experience high quality of service (selecting a transmitting band for 

the subscriber station based on the quality needs for the service, which is transmitted from the 

subscriber station, as disclosed on 6: 1-46, and could be l1igh , as disclosed on 7 :34-55), 

wherein at least a portion of said receiving and at least a portion of said transmitting 

occur at the same time/same session (providing communication service, using the same MAC 

control frame, as shown on Fig. 2 and 5:24-30, utilizing licensed and unlicensed frequency 

bands, inherently perfom1ing receiving and transmitting operation almost at the same time, 

because almost simultaneous bi-directional communication is essential for the system operation 

with real-time services, like telephony, as disclosed on 2: 1-29, and web browsing, as disclosed 

on I :25-32, wherein a subscriber l 00 interchange of information from com devices 105-107 with 

base station 109 is a communication session. as shown on Fig. 1 ) . 

In addition, Mangat teaches one of the frequency band as a licensed from FCC and the 

other frequency band as un-licensed by FCC, as disclosed on I :44-67_. and using the method for 

one way communications, as disclosed on 9: 19-23. 

Mangal does not teach interference as quality characteristics and the bands separated by at least 

one octave. 

TP-Link Ex. 1004 
Page 317



A~plication/Control Number: l 0/095,307 

Art Unit: 2616 

Page5 

Official notice is taken that using interference as quality characteristic is well known and 

expected in the a rt. 

Admitted Prior Art teaches using licensed and unlicensed bands separated by at least one 

octave, as disclosed on pages 4 and 5. 

It would have been obvious to one of ordinary skill in the art at the time the invention 

was made to add using licensed and unlicensed bands separated by at least one octave of 

Admitted Prior Ali and use of interference and noise as a quality measurement to the system of 

Mangal to improve the system operation by separating the transmit and receive frequencies by an 

octave to reduce their interference and utilize well-known quality parameter as interference to 

provide appropriate quality level of communications in the system. 

7 . Claim 66 is rejected (as best understood) under 35 U.S.C. 103(a) as being unpatentable 

over Man gal (US 6,801 ,5 I 9) in view of Admitted Prior Art (Current application, Background, 

pages 1-5). 

Mangal substantially teaches the limitations of the claim s: 

A method for increasing capacity of a wireless data communication system (communication 

wireless system operating in two bands, one licensed and other unlicensed, to connect a base 

station 109 and a subscriber station 100, as shown on Fig. I and disclosed on 4:6-26), said 

method comprising the steps of: 

receiv ing, at a subscriber station, data on a first frequency in a low quality frequency 

band (selecting a receiving band for the subscriber station based on the quality needs for the 

service. as disclosed on 6: 1-46. which is received at the subscriber station and could be low, as 

disclosed on 7:34-55); 
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transmitting, at said subscriber station, data on a second frequency in a high quality frequency 

band (selecting a transmitting band for the subsc1iber station based on the quality needs for the 

service, which is transmitted from the subscriber station, as disclosed on 6: 1-46, and could be 

high, as disclosed on 7:34-55). 

In addition, Mangal teaches one of the frequency band as a licensed from FCC and the other 

frequency band as un-licensed by FCC, as disclosed on l :44-67, and using the method for one 

way communications, as disclosed on 9: 19-23. 

Mangal does not teach noise as quality characteristic, using a plurality of stations and performing 

higher order filteting at the base station than the subsc1iber stations. 

Official notice is taken that using noise as quality characteristic is well known and 

expected in the art. 

Admitted Prior Art teaches using point-to-multipoint systems for radio communication 

systems, as disclosed on page 2, and filtering a received signal at a hub/base station or subscriber 

stations, as disclosed on page 3. 

It would have been obvious to one of ordinary skill 1n the art at the time the invention 

was made to add using point-to-multipoint systems and performing filtering for the received 

signals of Admitted Prior Art and use of noise as a quality measurement to the system of Mangal 

to improve the system operation by providing service to multiple users at different locations by 

utilizing a point-to-multipoint system, reduce the system cost by using a single higher order filter 

at hub/base in comparison with multiple filters at subscriber stations and utilize well-trnown 

quality parameters as noise to provide appropriate quality level of communications in the system. 
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8. Regarding claims 44 and 57, Mangal teaches performing receiving and transmitting 

operation almost at the same time, as the transmission link and the receive link belong to the 

same MAC layer and are capable to support such bidirectional communications, requiring almost 

simultaneous transmit and receive operations, like telephony and web browsing. 

9. Regarding claims 42, 45, 55, 58 and 71, Admitted prior art teaches using of frequency 

division duplexing (FOO), as disclosed on page 2. 

l 0. Regarding claim 70, Admitted Prior Art teaches us ing licensed and unlicensed bands 

separated by at least one octave, as disclosed on pages 4 and 5. 

11. Claims 46, 48, 59 and 61 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Mangal in view of Admitted Prior Att. 

Mangal in view of Admitted Prior Art substantially teaches the limitations of the claims 

(sec the parent claims rejection above), 

Mangal in view of Admitted P1ior Art does not teach performing higher order filtering on 

the base station in comparison with the lower order filtering at subscriber stations. 

ft would have been obvious to one of ordinary skill in the art at the t ime the invention 

was made to add performing higher order filtering on the base station in comparison with the 

subscriber stations to the system of Mangat 111 view of Admitted Prior Art to improve the system 

cost by using a s ingle higher order filter at hub/base in comparison with multiple filters at 

subscriber stations. 

12. Claims 47, 49, 50, 60, 62, 63 and 67-69 are rejected under 35 U.S.C. 103(a) as being 

unpatcntable over Mangat in view of Admitted Pr ior Art. 
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Mangal in view of Admitted Prior Art substantially teaches the limitations of the claims 

(see the parent claims rejection above), including filtciing at base and subscriber stations. 

Mangal in view of Admitted Prior A.it does not teach using multi-pole, FIR and SAW 

filters . 

Official notice is taken that multi-pole, FIR and SAW filters are well known in the art. 

It would have been obvious to one of ordinary skill in the art at the time the invention was made 

to add multi-pole filters to the system ofMangal in view of Admitted Prior Ali to utilize well­

known fi lterihg methods in the system. 

Response to Argument.v 

13. Applicant's arguments fi led 8/12/08 have been fully considered but they are not 

persuasive, 

On page 10 of the Response, Applicant argues that Examiner did not identify the difference 

between the cited references and pending claims. 

Examiner respectfully disagrees. 

Rejection of pending claims over teachings of Mangal and Admitted Prior Art was clearly 

explained to Applicant (see rejections of the claims above). 

On pages 9 and 10 of the Response, Applicant argues th.at transmitting data on single frequency 

is clear. 

Examiner respectfully disagrees. 
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Applicant failed to provide any evidence to support his statement on transmitting data on a single 

frequency. Applicant did not clarify the claims limitations, directed to transmitting data on a 

single frequency, but added more unclear limitations in claims 76 and 77, directed to transmitting 

data on a frequency in a frequency. 

On page 11 of the Response, Applicant argues tllat Mangal does not teach using licensed and 

unlicensed bands at ihe same time. 

Examiner respectfully disagrees. 

Mangal cleatly teaches using both bands in the same MAC frame for real-time phone 

communications, like telephony and web browsing, as shown on Fig. 2 and 3, as disclosed on 

6:30-57, including tearing down the session/phone call, after the communication/session is over 

at step 307 END on Fig. 3. 

Mangal does not teach to tear down tile session before the end of the session on 6:54-57, as 

asserted by Applicant, but "Once the communication service concludes, the session terminates .. ". 

On page 12 of the Response, Applicant argues that cost saving is not a sufficient motivation to 

modify Mangat teaching. 

Examiner respectfully disagrees. 

The Supreme Comi opinion in KSR case ( 04- 1350, U.S. Apr. 30, 2007), rejected the 

rigid application of the test, requiring "teaching, suggesting or motivation' ' in the prior art which 

would lead one of the ordinary skills in the art to combine the prior art teachings. 
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In current case, it would have been obvious to one of ordina1y skill in the art at the time the 

invention was made to modify the system of Man gal by using a single higher order filter at 

hub/base io comparison with multiple filters at subscriber stations to reduce oost of the system. 

Therefore, using known techniques to improve prior art yields predictable results. 

On pages 12 and 13 of the Response, Applicant argues that modification ofMangaJ teaehmg to 

meet limitations of claims 40, 42-53 and 55-65 would change Mangal's principle of operation, 

Examiner respectfully disagrees. 

Mangal cleatly teaches simultaneous use of licensed and unlicensed bands u1 a MAC 

allocation process, as shown on Fig. 2, wherein distribution of the communication slots in 

licensed and unlicensed bands of the system h·ansceivers is performed to satisfy the quality needs 

of the services, as disclosed on 6:27-57. 

Applicant's interpretation ofMangal 's teaching, wherein selecting licensed or unlicensed band 

will exclude the other band, is not suppo1ied by the cited portion of Mangars teaching, which is 

directed to conclusion of the communication service, comprising licensed and unlfocnscd bands. 

Conclusion 

14. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 

policy as set forth in 37 CFR 1. l 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 

MONTHS from the mailing date of this action. Jn the event a first reply is filed within TWO 

MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
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the end of the THREE-MONTH shortened statut01y period, then the shmtened statt1t01y period 

will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 

CFR l .136(a) will be calculated from the mailing date of the adviso1y action. In no event, 

however, will the statuto1y period for reply expire later than SIX MONTHS from the mailing 

date of this final action. 

Any inquiry concerning tl1is commuuication or earlier communications from the 

examiner should be directed to Dmitry Levitan whose telephone number is (571) 272-3093. The 

examiner can normally be reached on 8:30 to 4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, Lytm Feild can be reached on (571) 272-2092. The fax phone number for the 

organization where this application or proceeding is assigned is 571-273-8300. 

r nformation regarding the status of an application may be obtained from the Patent 

Application Information Retrieval (PAIR) system. Status information for published applications 

may be obtained from either Private PAIR or Public P AJR. Status information for unpublished 

applications is available through Private PA( R only. For more information about the PAIR 

system, see http://pafr-direct.uspto.gov. Should you have questions on access to the Private PAIR 

system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 

like assistance from a US PTO Customer Service Representative or access to the automated 

information system, call 800-786-9 l 99 (IN USA OR CA NADA) or 571-272-1000. 

/Dmitry Levitan/ 
Prima1y Examiner, Art Unit 2616 

Dmitry Levitan 
Prima1y Examiner 
Art Unit 2616 
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Confirmation No.: 3972 

Art Unit: 2616 

Examiner: D. Levitan 

REQUEST FOR REFUND TO THE DEPOSIT ACCOUNT NO. 06-2380 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

It is respectfully requested that a refund in the amount of $210.00 be creilited back to 

the Deposit Account No.: 06-2380 which was erroneously charged by the United States 

Patent and Trademark Office to our Docket No.: 68144-P009US-10501230, Application No.: 

10/095,307 on September 25, 2008. 

The $210.000 fee, fee code 2201, is not warranted because the fees associated with 

the :filing of Amendment dated August 8, 2008 that added two additional Independent Claims 

were already paid for and replaced the two of the origina1 Independent Claims that were 

previously withdrawn. The Independent Claims that are remaining after the Amendment was 

filed has not surpassed the highest number of Independent Claims that were previously paid. 

Therefore, attorney for the applicant respectfully requests that the United States Patent 

and Trademark Office credit the amount of$210.00 to Deposit Account No.: 06-2380. 
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application by this firm) to our Deposit Account No. 06-2380, under Order No. 

68 l 44/P009US/ 10501230. 

Dated: October 20, 2008 
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Respe~. submitted, 

By/(;4d-~~ 
RobertL.Greeson 
Registration No.: 52,966 
FULBRIGHT & JAWORSKI L.L.P. 
2200 Ross A venue, Suite 2800 
Dallas, Texas 75201-2784 
(214) 855-7430 
(214) 855-8200 (Fax) 
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Multipart Description/PDF files in .zip description 

Document Description Start End 

Miscellaneous Incoming Letter 1 1 

Refund Request 2 3 

Warnings: 

Information: 

Total Files Size (in bytes) 74398 

This Acknow·ledgement Receipt evidences receipt on the noted date by the USPTO of the indicated documents, 
characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a 
Post Card, as described in MPEP 503. 

New A~~lications Under 35 U.S.C. 1 11 
If a new application is being filed and the application includes the necessary components for a filing date (see 37 CFR 
1 .53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this 
Acknowledgement Receipt will establish the filing date of the application. 

National Stage of an International A~~lication under 35 U.S.C. 371 
If a timely submission to enter the national stage of an international application is compliant with the conditions of 35 
U.S.C. 371 and other applicable requirements a Form PCT /DO/EO/903 indicating acceptance of the application as a 
national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course. 

New International A1rnlication Filed with the USPTO as a Receiving Office 
If a new international application is being filed and the international application includes the necessary components for 
an inte rnational filing date (see PCT Article 11 and MPEP 181 O), a Notification of the International Application Number 
and of the International Filing Date (Form PCT /RO/1 OS) will be issued in due course, subject to prescriptions concerning 
national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of 
the application. 
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Interview Summary 

Application No. 

10/095,307 

Examiner 

Dmitry Levitan 

All participants (applicant, applicant's representative, PTO personnel): 

(1) Dmitry Levitan. 

(2) Robert L Greeson. 

Date of Interview: 03 February 2009. 

Type: a}[8] Telephonic b)O Video Conference 

(3) __ . 

(4) __ . 

c)O Personal [copy given to: 1)0 applicant 2)0 applicant's representative} 

Exhibit shown or demonstration conducted: d)O Yes 
If Yes, brief description: ·--

Claim(s) discussed: 40. 

Identification of prior art discussed: Mangal US 6,801,519. 

e)[8] No. 

Applicant(s) 

l<ARR ET AL 

Art Unit 

2416 

Agreement with respect to the claims f)O was reached . g)[8] was not teached. h)O NIA. 

Substance of Interview including description of the general nature of what was agreed to if an agreement was 
reached, or any other comments: Applicant's representative provided his interpretation of Manqal teaching. including 
subscriber station 100 and timing of licensed and unlicensed frequencies. Examiner explained his position on the 
clarity problem of claims 40, 53 and 66 .. 

(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims 
allowable, if available, must be attached. Also, where no copy of the amendments that would render the claims 
allowable is available, a summary thereof must be attached.) 

THE FORMAL WRITTEN REPLY TO THE LAST OFFICE ACTION MUST INCLUDE THE SUBSTANCE OF THE 
INTERVIEW. (See MPEP Section 713.04). If a reply to the last Office action has already been filed, APPLICANT IS 
GIVEN A NON-EXTENDABLE PERIOD OF THE LONGER OF ONE MONTH OR THIRTY DAYS FROM THIS 
INTERVIEW DATE, OR THE MAILING DATE OF THIS INTERVIEW SUMMARY FORM, WHICHEVER IS LATER, TO 
FILE A STATEMENT OF THE SUBSTANCE OF THE INTERVIEW. See Summary of Record of Interview 
requirements on reverse side or on attached sheet. 

/Dmitry Levitan/ 
Primary Examiner, Art Unit 2416 

U.S. Patent and T radamal1< Office 
PTOL-413 (Rev. 04-03) 

I 
Interview Summary Paper No. 20090203 
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Applicant's Interview Summary 
J hereby certify that this paper (along with any paper referreo to as being 
attached or enclosed) is being transmitted via the Office electronic filing 
system rn accordance With§ 1 .6(a)(4). /J.,, n ~A~..' , 
Dated: February 24, 2009 Signature: .......,..~-,--'-,.,....,_--'--==-"'-""='--

Carol Martin 

Docket No.: 68144/P009US/10501230 
(PATENT) 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re Patent Application of: 
Randy J. KalT et al. 

Application No.: 10/095,307 CoofinnationNo.: 3972 

Filed: March 11, 2002 Art Unit: 2616 

For: SPECTRUM ALLOCATION SYSTEM AND Examiner: D. Levitan 
METHOD FOR MULTI-BAND WIRELESS RF 
DATA COMMUNICATIONS 

APPLICANT'S INTERVIEW SUMMARY 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Madan1: 

On February 3, 2009, the Examiner and attorney for Applicant, Robert Greeson 

("Applicant"), discussed the rejections of record. Specifically, the Examiner and Applicant 

discussed the cited reference, U.S. Patent No. 6,801,519 to Mangal (hereinafter "Mangal") with 

respect to the rejection of claim 40 under 35 U.S.C. §103. The Examiner and Applicant also 

discussed the 112, second paragraph, rejection of pending claims 40, 42-53, 55-71, and 76-77. 

No specific agreement could be reached with regard to claim 40 and Mangal or pending claims 

40, 42-53, 55-71, and 76-77 and the 112, second paragraph, rejection. 

Applicant believes no fee is due with this response. However, if a fee is due, please 

charge any fees required or credit any overpayment to Deposit Account No. 06-2380 under 

Order No. 68144/P009US/10501230 during the pendency of this Application pursuant to 37 CFR 

1.16 

60168649.1 
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Application No. '. 10/095,307 DocketNo.: 68144/P009US/10501230 

throtlgh 1.21 inclusive, and any other sections in Title 37 of the Code of Federal Regulations that 

may regulate foes. 

Dated: Feburary 24, 2009 Respectfully submitted, 

B ~ 
Robert L Greeson 
RegistrationNo.: 52,966 
FULBRIGHT & JA WORSKl L.L.P. 
2200 Ross A venue, Suite 2800 
Dallas, Texas 75201-2784 
(214) 855-4730 
(214) 855-8200 (Fax) 
Attomey for Applicant 

2 
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Electronic Acknowledgement Receipt 
I 

EFSID: 4849555 

Applkation Number: 10095307 

lnternatlonal Application Number: 

Confirmation Number: 3972 

Title of Invention: 
Spectrum allocation system and method for multi-band wireless RF data 
communications 

I 

First Named Inventor/Applicant Name: Randy J. Karr 

Customer Number: 29053 

Flier: David H. Tannenbaum/Carol Martin 

Filer Authorized By: David H. Tannenbaum 

Attorney Docket Number: 68144/P009US/10501230 

Receipt Date: 24--FEB-2009 

Filing Date: 11-MAR-2002 

Time Stamp: 16:46:14 

Application Type: Utility under 35 USC 111 (a) 

Payment information: 

j no 

,, 
Submitted with Payment 

File Listing: 

Document 
Document Description File Name 

File Size(Bytes)/ Multi Pages 
Number Message Digest Part /.zip (if appl.J 

Applicant summary ofinterview with AdaptixP009USlnte rviewSumo 
S7513 , 

examiner 22409.pdf 
no 2 

eblSS .. ) b9'U 1 txJ9''8•11,36uldwl95'lf•I0 l 
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Total Files Size (in bytes) 57513 

This Acknowledgement Receipt evidences receipt on the noted date by the USPTO of the indicated documents, 
characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a 
Post Card, as described in MPEP 503. 

New Applications Under 35 U.S.C. 111 
lfa new application is being filed and the application includes the necessary components for a filing date (see 37 CFR 
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this 
Acknowledgement Receipt will establish the filing date of the application. 

National Stage of an International Application under 35 U.S.C. 371 
If a timely submission to enter the national stage of an international application is compliant with the conditions of 35 
U.S.C. 371 and other applicable requirements a Form PCT/DO/EO/903 indicating acceptance of the application as a 
national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course. 

New International Application Filed with the USPTO as a Receiving Office 
If a new international application is being filed and the international application includes the necessary components for 
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number 
and of the International Filing Date (Form PCT/RO/105) will be issued in due course, subject to prescriptions concerning 
national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of 
the application. 
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PTO/SB/32 (01-09) 
Approved for use through 02/28/2009. 0MB 0651-0031 

IJ.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
Under the Pacerwork Reduclion Act of 1995, no oersons are reQuired to resoond to a collection of information unless It disolavs a valid 0MB control number. 

REQUEST FOR ORAL HEARING 
BEFORE 

THE BOARD OF PATENT APPEALS AND INTERFERENCES 

Docket Number (Optional) 

68144/P009US/10501230 

In re Application of 
Randy J . Karr et al. 

Application Number I Filed 
10/095,307-Conf. #3972 March 11, 2002 

For 
SPECTRUM ALLOCATION SYSTEM AND METHOD FOR MUL Tl­
BAND WIRELESS RF DATA COMMUNICATIONS 

Art Unit 2616 I Examiner D. Levitan 

Applicant hereby requests an oral hearing before the Board of Patent Appeals and Interferences in the appeal of the 
above-identified application, 

The fee for this Request for Oral Hearing ls (37 CFR 41.20(b)(3)) $ ___ 1""'.o""'a..;;..o""".o..;;:.o __ 

Applicant claims small entity status. See 37 CFR 1.27. Therefore, the fee shown 
above is reduced by half, and the resulting fee is: $ ___ 5.::..4.;.co:.c..o.::..o:_ __ 

D A check in the amount of the fee is enclosed. 

0 Payment by credit card, 

D The Director has already been authorized to charge fees in this application to a Deposit Account. 

0 The Director is hereby authorized to charge any fees which may be required, or credit any overpayment 

to Deposit Account No. 06-2380 

'X1 A petition for an extension of trrne under 37 CFR 1.136(b) (PTO/SB/23) is enclosed. 
~ For extensions of time in reexamination proceedings, see 37 CFR 1.550. 

WARNING: Information on this form may become publ ic. Credit card information should not 
be included on this form. Provide credit card information and authorization on PTO-2038. 

laDmthe . ./1_' / A~~,. 
applicant/inventor. /~-~ ~ v r '--

~ Signature 

• assignee of record of the entire interest. 
See 37 CFR 3.71. Statement under 37 CFR 3.73(b) is enclosed. 
(Form PTO/SB/96) 

0 attorney or agent of record. 

Registration number 52 966 

D attorney or agent acting under 37 CFR 1.34. 

Registration number if acting under 37 CFR 1.34. 

Robert L. Greeson 
Typed or printed name 

March 6, 2009 
Date 

(214) 855-7430 
Telephone number 

NOTE: Signatures of all the rnventors or assignees of record of the enl,ire lnterest or thelr representatl\le(s) are required. 
Subrnlt multrple forms If more than one signature is required. see below•. 

L• 'Totalot forms are submitted. 

Requst for Oral Hearing 
I hereby certify that this paper (along with any paper referred to as being attached or enclosed) is being transmitted vla the Office electronic filing 
system In accordance with § 1.6(a)(4). 

Dated: Mardi 6, 2009 

&0171070 1 
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PTOISB/31 (12-08) 
Approved for use through 0113112009. 0MB 0651-0031 

U,S. Patent an(! Trademark Office; U.S. DEPARTMENT OF COMMERCE 
Under the Paoerwork Reduction Act of 1995, no oersons are reQU1red to respond to a collection of information unless it dlsolavs a valid 0MB control number. 

NOTICE OF APPEAL FROM THE EXAMINER TO 
THE BOARD OF PATENT APPEALS AND INTERFERENCES 

Docket Number (Optional) 

68144/P009US/10501230 

In re Application of 
Randy J . Karr et al. 

Application Number IFiled 
10/095,307-Conf. #3972 March 11, 2002 

For SPECTRUM ALLOCATION SYSTEM AND METHOD FOR 
MULTI-BAND WIRELESS RF DATA COMMUNICATIONS 

Art Unit 
2416 

I Examiner 
D, Levitan 

Applicant hereby appeals to the Board of Patent Appec3ls and Interferences from the last decision of the examiner. 

The fee for this Notice of Appeal is (37 CFR 41.20(b)(1)) 

0 

• 0 

Applicant claims small entity status. See 37 CFR 1.27. Therefore, the fee shown 
above is reduced by half, and the resulting fee is: 

A check l n 1he amount of the fee is enclosed. 

Payment by credit card. 

$ __ 5-'-4-'-0;..;_.0;;;_0=----

$ 270.00 -------

• 
0 

The Director has already been authorized to charge fees in this application to a Deposit Account 

The Director is hereby authorf.:ed to charge any fees which may be required, or credit any overpayment to 

Deposlt Account No. 06-2380 . 

• A petition for an extension of time under 37 CFR 1.136(a) (PTO/SB/22) is enclosed. 

WARNING: INFORMATION ON THIS FORM MAY BECOME PUBLIC. CREDIT CARD INFORMATION SHOULD NOT 
I am ::INCLUDED ON THIS FORM. PROVIDE CREDIT CARD INFORMATION AN~038, 

D applicant /inventor. £M dY\__ 
Signature • assignee of record of the entire interest. 

See 37 CFR 3.71 . Statement under37 CFR 3.73(b) 
is enclosed. (Form PTO/SB/96) 

0 attorney or agent of record. 

Registration number 52,966 

0 attorney or agent acting under 37 CFR 1.34. 

Regfstratlon number lf acting under 37 CFR 1.34. 

Robert L. Greeson 
Typed or printed name 

(214) 855-7430 
Telephone number 

March 6, 2009 
Date 

NOTE: Signatures of all the 1nventors or assignees of record of the entire interest or their represenlattve(s) are required. 
Submit multiple forms if more than one signature is required, see below•. 

I D *Total of 1 forms are submitted. 

Notice or Appeal 
I hereby certify that U,is paper (along with any paper referred lo as being attached or enclosed) is being transmitted via the Office electronic filing 
system 111 accordance with § 1.6(a)(4). __.., , _ ..._.._ ______ _ 

Dated: March 6, 2009 Signatu~·__.......----~ ___.. ~ ;- > ·~ ./ -:, (linda L. Gibson) 
r· --7-- c--- ,,,_. -

60168703.1 
1 
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.. 
Electronic Patent Application Fee Transmittal 

Application Number: 10095307 

Filing Date: 11-Mar-2002 

Title of Invention: 
Spectrum allocation system and method for multi-band wireless RF data 
communications 

First Named Inventor/Applicant Name: Randy J. Karr 

I 

Filer: Davld H. Tannenbaum/Linda Gibson 

Attorney Docket Number: 68144/P009US/10501230 

Filed as Small Entity 

Utility under 35 USC 111 (a) Filing Fees 

Description Fee Code Quantity Amount 
Sub-Total in 

USO($) 

Basic Filing: 

Pages: 

Claims: 

Miscellaneous-Filing: 

Petition: 

Patent-Appeals-and-lnterferenc.e~ 

Notice of appeal 2401 1 270 270 

Request for oral hearing 2403 1 540 540 

Post•Allowance-and-Post-lss,ance: 
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Description Fee Code Quantity Amount 
Sub-Total in 

USO($) 
I 

Extension-of-Time: 

Extension - 2 months with $0 paid 2252 1 245 245 

Miscellaneous: 

Total in USO($) 1055 
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Electronic Acknowledgement Receipt 
I 

EFSID: 4920644 

Applkation Number: 10095307 

lnternatlonal Application Number: 

Confirmation Number: 3972 

Title of Invention: 
Spectrum allocation system and method for multi-band wireless RF data 
communications 

I 

First Named Inventor/Applicant Name: Randy J. Karr 

Customer Number: 29053 

Flier: David H. Tannenbaum/Linda Gibson 

Filer Authorized By: David H. Tannenbaum 

Attorney Docket Number: 68144/P009US/10501230 

Receipt Date: 06-MAR-2009 

Filing Date: 11-MAR-2002 

Time Stamp: 15:45:34 

Application Type: Utility under 35 USC 111 (a) 

Payment information: 
,, 

Submitted with Payment yes 

Payment Type Credit Card 

Payment was successfully received in RAM $1055 

RAM confirmation Number 1188 

Deposit Account 

Allthorized User 

File Listing: 

Document I Document Description I File Name I 
FileSize(Bytes)/ I Multi ,1 Pages 

Number Message Digest Part /.zip (if appl.) 
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156991 

1 10095307.pdf yes 3 
.C<:118c I /8'1~;16'Q5)~9DA,-.1$Si)t 1)1il',,,;;-,<1~ 

1l.H1t 

Multipart Description/PDF files in .zip description 

Document Description Start End 

Extension of Time 1 1 

Request for Oral Hearing 2 2 

Notice of Appeal Filed 3 3 

Warnings: 

Information: 

33618 

2 Fee Worksheet (PTO-06) fee-info.pdf no 2 
fl:elRtJEl>'lfl 1 'N~r.fl9uh lb9r.J!3toC961tSJ 

6'1t5r 

Warnings: 

Information:: 

Total Files Size (in bytes) 190609 

This Acknowledgement Receipt evidences receipt on the noted date by the USPTO of the indicated documents, 
characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a 
Post Card, as described in MPEP 503. 

New Aeelications Under 35 U.S.C. 1 11 
If a new application is being filed and the application includes the necessary components for a filing date (see 37 CFR 
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this 
Acknowledgement Receipt will establish the filing date of the application. 

National Stage of an International Aeelication under 35 U.S.C. 371 
If a timely submission to enter the national stage of an international application is compliant with the conditions of 35 
U.S.C. 371 and other applicable requirements a Form PCT /DO/EO/903 indicating acceptance of the application as a 
national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in cfue course. 

New International Aeelication Filed with the USPTO as a Receiving Office 
If a new international application is being filed and the international application includes the necessary components for 
an international filing date (see PCT Article 11 and MPEP 181 O), a Notification of the International Application Number 
and of the International Filing Date (Form PCT /RO/1 OS) will be issued in due course, subject to prescriptions concerning 
national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of 
the application. 
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PTO/SB/22 (12•08) 
Approved for use through 01/31/2009. 0MB 0651-0031 

U,S. Patent and trademark Office; U .S. DEPARTMENT OF COMMERCE 
Under the Pe elWork Reduction Aci of 1995, no ersons are re uired to res ond to a colledion of information unless ir dis la s a vaJid 0MB control number. 

PETITION FOR EXTENSION OF TIME UNDER 37 CFR 1.136(a) 
FY 2009 

(Fees pursuant to the Consolidated Appropriations Act, 2005 (H.R. 4818).) 

Application Number 10/095,307-Conf. #3972 

Docket Number (Optional) 

68144/P009US/10501230 

Filed March 11 ; 2002 

For 
SPECTRUM ALLOCATION SYSTEM AND M.ETHOD FOR MUL Tl-BAND WIRELESS RF DATA 
COMMUNICATIONS 

Art Unlt 2416 Examiner D. Levitan 

This is a request under the provisions of 37 CFR 1.136(a) to extend the period for filing a reply in the above identified 
application. 

The requested extension and fee are as follows (check trme period desired and enter the appropriate fee below): 

Fee Small Entity Fee 

D One month (37 CFR 1.17(a)(1)) 

~ Two months (37 CFR 1.17(a)(2)) 

D Three months (37 CFR 1.17(a)(3)) 

D Four months (37 CFR 1.17(a)(4)) 

D Five months (37 CFR 1.17(a)(5)) 

$130 $65 

$490 

$1110 

$1730 

$2350 

Q Applicant claims small entity status. See 37 CFR 1.27. 

D A check in the amount of the fee is enclosed. 

0 Payment by credit card. 

$245 

$555 

$865 

$1175 

$ -----
$ $245.00 

$ - ----
$ -----
$ 

D The Director has already been authorized to charge fees in this application to a Deposit Account. 

1--:7 Please charge WJY additional fees required or credit any overpayment to Depo~t Account 06-2380, under Order No. 68144IP009US/ 
~ 10501230 during the pendency of this Applicotion pursuant to 37 CFR 1.16 through 1.2 I inclusive, and any other sections in Title 37 

of the Code of Federal Regulations that may re.irulate fees. 
WARNING: Information on this form may become publlc. Credit card lriformation should not be included on this form. 
Provide credit card Information and authorization on PTO-2038. 

I am the applicant/inventor. 

assignee of record of the entire interest. See 37 CFR 3.71. 
Statement under 37 CFR 3.73(b) is enclosed. (Form PTO/S8/96). 

attorney or agent of record. Registration Number 52 966 

attorney or agent under 37 CFR 1.34. 

Signature 

Robert L. Greeson 
Typed or printed name 

March 6 2009 
Date 

(214) 855-7430 
Telephone Number 

NOTE: Signatures or all the inventor., or assignees t,f record of the entlre Interest or lhelr representatlve(s) are required Subcnll ,nulliple forms ii more 
than one signature is required, see below, 

D Tolalof forms are submitted. 

Two (2) Month Request for Extension of Time 
I hereby certify that this paper (along with any paper referred to as being attached or enclosed) is being transmitted via the Office electronic filing 
system In accordance with § 1,6(a)(4). 

Dated: March 6, 2009 

60166891 1 
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Docket No.: 68144/P009US/10501230 
(PATENT) 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re Patent Application of: 
Randy J. Kan et al. 

Application No.: 10/095,307 Confirmation No.: 3972 

Filed: March 11 , 2002 Art Unit: 2616 

For: SPECTRUM ALLOCATION SYSTEM AND Examiner: D. Levitan 
METHOD FOR MULTI-BAND WIRELESS RF 
DATA COMMUNICATIONS 

AMENDMENT AFTER APPEAL UNDER 37 C.F.R § 41.33 AND M.P.E.P. § 1206 

MS Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

INTRODUCTORY CO.MMENTS 

Pursuant to 37 C.F.R. 41.33 and M.P.E.P. 1206, Appellant files this Amendment after the 

filing of a Notice of Appeal and prior to the date of filing an Appeal Brief. Accordingly, please 

amend the above-identified U.S. patent application as follows: 

Amendments to the Claims begin on page 2 of this paper. 

Remarks/ Arguments begin on page 9 of this paper. 

601 77795. l 
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Application No. 10/095,307 
Amendment After Appeal 

1.-23. (Canceled) 

Docket No.: 68 l44/P009US/10501230 

AMENDMENTS TO THE CLAIMS 

24. (Withdrawn) A system for spectrum allocation in wireless data 

communication comprising: 

a first data communications station transmitting data on a first frequency 

in a first band of operation and receiving data on a second frequency in a second 

band of operation; and 

at least one other data communications station transmitting data on said 

second frequency in said second band of operation and receiving data on said first 

frequency in said first band of operation; 

wherein one of said frequencies is in a licensed band and another of said 

frequencies is- an unlicensed band, wherein said first station is a hub station and 

said at least one other data communications station is at least one subscriber 

station, wherein said hub station comprises at least one dual band antenna 

transmitting on said first frequency using a first antenna beam and receiving on 

said second frequency using a second antenna beam, wherein said subscriber 

stations comprise at least one dual band antenna receiving on said first frequency 

using a first antenna beam and transmitting on said second frequency using a 

second antenna beam, wherein said hub station first antenna beam and said 

subscriber station first antenna beam have co~spatial footprints and said hub 

station second antenna beam and said subscriber station second antenna beam 

have co-spatial footprints. 

25.-39. (Canceled) 

60177795.1 -2-
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Application No. l 0/095,307 
Amendment After Appeal 

Docket No.: 68144/P009US/10501230 

40. (Previously Presented) A method for increasing capacity of a wireless data 

communication system, said method comprising the steps of: 

receiving, at a subscriber station, data on a first frequency in a frequency band expected 

to experience low interference; 

transmitting, at said subscriber station, data on a second frequency in a frequency band 

expected to experience high interference, 

wherein said low interference frequency band and said high interference frequency are 

separated by at least one octave; and 

wherein at least a portion of said receiving and at least a portion of said transmitting 

occur at the same time. 

41. (Canceled) 

42. (Previously Presented) The method of claim 40 wherein said data is :frequency 

division duplexed. 

4 3. (Previously Presented) The method of claim 40 further comprising; 

receiving, at a base station, data on said second frequency in said interference frequency 

band expected to experience high interference; 

transmitting, at said base station, data on said first frequency in said frequency band 

expected to experience low interference; 

wherein said first frequency and said second frequency are separated by at least one 

octave. 

44. (Previously Presented) The method of claim 43 wherein at least a portion of said 

receiving at a base station and at least a portion of said transmitting at a base station occur at the 

same time. 

45. (Previously Presented) The method of claim 43 wherein said data is frequency 

division duplexed. 
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46. (Previously Presented) The method of claim 43 wherein said base station 

performs higher order filtering on signals received at said base station than said subscriber 

station performs on signals received at said subscriber station. 

47. (Previously Presented) The method of claim 46 wherein the filtering performed at 

said base station is performed by a multi-pole filter. 

48. (Previously Presented) The method of claim 46 wherein said subscriber station 

performs lower order filtering on signals received at said subscriber station than said base station 

performs on signals received at said base station. 

49. (Previously Presented) The method of claim 48 wherein the filtering performed at 

said subscriber station is performed by finite impulse response (FIR) filtering. 

50. (Previously Presented) The method of claim 48 wherein the filtering performed at 

said subscriber station is performed by surface acoustical wave (SAW) filtering. 

51. (Previously Presented) The method of claim 40 wherein said interference 

frequency band expected to experience low interference is determined to be low interference and 

said interference frequency band expected to experience high interference is determined to be 

high interference according to regulation of each of said frequency bands by a governmental 

entity. 

52. (Previously Presented) The method of claim 51 wherein said governmental entity 

is the FCC. 

53. (Previously Presented) A method for increasing capacity of a wireless data 

communication system, said method comprising the steps of: 

transmitting, at a base station, data on a first frequency in a frequency band expected to 

experience low interference; 

receiving, at said base station1 data on a second frequency in a frequency band expected 

to experience high interference; 

wherein said first frequency and said second frequency are separated by at least one 

60177795.) -4-

TP-Link Ex. 1004 
Page 351



ApplicatiOJl No. 10/095,307 
Amendment After Appeal 

octave; and 

Docket No.: 68J44/P009US/10501230 

wherein at least a portion of said receiving and at least a portion of said transmitting 

occur at the same time. 

54. (Canceled) 

55. (Previously Presented) The method of claim 53 wherein said data is frequency 

division duplexed. 

56. (Previously Presented) The method of claim 53 further comprising: 

receiving, at a subscriber station, data on said first frequency in said frequency band 

expected to experience low interference; 

transmitting, at said subscriber station, data on said second .frequency in said frequency 

band expected to experience high interference; 

wherein said first frequency and said second frequency are separated by at least one 

octave. 

57. (Previously Presented) The method of claim 56 wherein at least a portion of said 

receiving at a subscriber station and at least a portion of said transmitting at a subscriber station 

occur at the same time. 

58. (Previously Presented) The method of claim 56 wherein said data is frequency 

division duplexed. 

59. (Previously Presented) The method of claim 56 wherein said base station 

performs higher order :filtering on signals received at said base station than said subscriber 

station -performs on signals received at said subscriber station. 

60. (Previously Presented) The method of claim 59 wherein the filtering performed at 

said base station is perfonned by a multi-pole filter. 
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61. (Previously Presented) The method of claim 59 wherein said subscriber station 

performs lower order :filtering on signals received at said subscriber station than said base station 

performs on signals received at said base station. 

62. (Previously Presented) The method of claim 61 wherein the filtering performed at 

said subscriber station is perfmmed by finite impulse response (FIR) filtering. 

63. (Previously Presented) The method of claim 60 wherein the filtering pe1formed at 

said subscriber station is pe1fonned by surface acoustical wave (SAW) filtering. 

64. (Previously Presented) The method of claim 53 wherein said frequency band is 

determined to be low interference and said frequency band expected to experience high 

interference is determined to be high interference according to regulation of each of said 

frequency bands by a governmental entity. 

65. (Previously Presented) The method of claim 64 wherein said governmental entity 

is the FCC. 

66. (Previously Presented) A method for increasing wireless communication 

capacity, srud method comprising: 

providing a base station~ said base station adapted to transmit dcita in an expected low 

noise frequency band and to receive data in an expected high noise frequency band; and 

providing a plurality of subscriber stations, said plurality of subscriber stations adapted to 

transmit data in said expected high noise frequency band and to receive data in said expected low 

noise frequency band; 

wherein said base station performs higher order filtering on signals received at said base 

station than said plurality of subscriber station perform on signals received at said plurality of 

subscriber stations. 

67. (Previously Presented) The method of claim 66 wherein the filtering performed at 

said base station is performed by a multi-pole filter. 
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68. (Previously Presented) The method of claim 66 wherein the filter performed at 

said subscriber station is performed by finite impulse response (FIR) filtering. 

69. (Previously Presented) The method of claim 66 wherein the filter performed at 

said subscriber station is performed by surface acoustical wave (SAW) fi ltering. 

70. (Previously Presented) The method of claim 66 wherein said low noise frequency 

and said high noise frequency band are separated by at least one octave. 

71. (Previously Presented) The method of claim 66 wherein said data is frequency 

division duplexed. 

72. (Withdrawn) A wireless communication system, said system comprising: 

at least one subscriber station, said at least one subscriber station comprising: 

a multi-band antenna, said multi-band antenna employing more than one polarity in each 

band of operation; and 

a multi-band duplexer, said multi~band duplexer operating in a first frequency band a 

second frequency band, where said first frequency band and said second frequency band are 

separated by at least on octave. 

73. (Withdrawn) The wireless communication system of claim 72 wherein said 

multi-band duplexer comprises a waveguide assembly. 

74. (Withdrawn) The wireless communication system of claim 72 wherein said 

multi-band antenna substantially matches the antenna pattern of the uplink and downlink. 

75. (Withdrawn) The wireless communication system of claim 73 wherein said 

waveguide assembly comprises a first waveguide component and second waveguide component, 

where the waveguide of said first waveguide component is approximately twice as large as the 

waveguide of said second waveguide component. 

76. (Currently Amended) A method for increasing capacity of a wireless data 

communication system, said method comprising the steps of: 
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receiving, at a subscriber station, data on a first frequency in a frequency band expected 

to experience low interference; 

transmitting, at said subscriber station, data on a second frequency in ah frequency band 

a frequency band expected to experience high interference; 

wherein said low interference frequency band and said high interference frequency band 

are separated by at least one octave; and 

wherein said transmitting and said receiving occur during the same communication 

session. 

77. (Currently Amended) A method for increasing capacity ofa wireless data 

conununication system, said method comprising the steps of: 

transmitting, at a base station, data on a first frequency in a first frequency in a 

frequency band expected to experience low interference; 

receiving, at said base station, data on a second frequency in a second frequency ifra-h 

frequency eilfld a frequency band expected to experience high interference; 

wherein said first frequency and said second frequency are separated by at least one 

octave; and 

wherein said transmitting and said receiving occur during the same communication 

session. 
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REMARKS 

On October 6, 2008, the Examiner mailed a Final Action during the pendency of this 

Application (hereinafter " Final Action"). In response, Appellant filed a Notice of Appeal on 

March 6, 2009. Appellant now files this Amendment after the filing of the Notice of Appeal and 

prior to filing the Appeal Brief pursuant to M .. P.E.P. § 1206(1) and 37 C.F.R. § 41.33. 

Specifically, Appellant files the Amendment to "comply with any requirement of form expressly 

set forth in a previous action" and/or to "present rejected claims in better form for consideration 

on appeal." See M.P.E.P. § 1206(I)(B)-(C). 

In the Final Action, the Examiner expressly set forth a requirement of form with respect 

to claims 76 and 77, requiring appropriate correction of "typographical errors" in claims 76 and 

77. See Final Action, page 3. In response> Appellant amends claims 76 and 77 to correct the 

typographical error pointed out by the Examiner. Appellant also amends claims 76 and 77 to 

correct another typographical error noticed by Appellant and noted by the Examiner, see id., to 

present the claims in better form for consideration on appeal. As such, no new matter has been 

added and the scope of the claims has not been changed. 

II. Conclusion 

In view of the above, Appellant believes the Amendment should be entered. Applicant 

believes no fee is due v1,ith this response. However, if a fee is due, please Please charge any fees 

required or credit any overpayment to Deposit Account No. 06-2380 under Order No. 

68144/P009US/10501230 during the pendency of this Application pursuant to 37 CFR 1.16 

through 1.21 inclusive, and any other sections in Title 37 of the Code of Federal Regulations that 

may regulate fees. 
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Dated: April 30, 2009 

Docket No.: 68144/P009US/10501230 

Respectfully submitted, 

Robe11 L Greeson 
Regish·ation No.: 52,966 
FULBRIGHT & JAWORSKI L.L.P. 
2200 Ross Avenue~ Suite 2800 
Dallas, Texas 75201-2784 
(214) 855-7430 
(214) 855-8200 (Fax) 
Attorney for Applicant 

I hereby certify U,at this paper (along with any paper referred to as being 
attached or enclosed) is being transmitted via the Office electronic filing 
system in accordance wJth § 1.6(a)(4)')/ ,,,, • 

11 
},.,, _ __,--. 

Dated: 04/30/2009 Signature: - ~- ---''---=-/ --'"~- --
(Carol Martin) 

60177795.1 -10-

TP-Link Ex. 1004 
Page 357



Electronic Acknowledgement Receipt 
I 

EFSID: 5253426 

Appncation Number: 10095307 

lnternatlonal Application Number: 

Confirmation Number; 3972 

Title of Invention: 
Spectrum allocation system and method for multi-band wireless RF data 
commllnlcations 

I 

First Named Inventor/Applicant Name: Randy J. Karr 

Customer Number: 29053 

Flier: Robert L. Greeson/Carol Martin 

Filer Authorized By: Robert L. Greeson 

Attorney Docket Number: 68144/P009US/10501230 

Receipt Date: 30-APR-2009 

Filing Date: 11-MAR-2002 

Time Stamp: 16:30:49 

Application Type: Utility under 35 USC 111 (a) 

Payment information: 

J no 

,, 
Submitted with Payment 

File Listing: 

Document 
Document Description File Name 

File Size(Bytes)/ Multi Pages 
Number Message Digest Part /.zip (if appl.) 

AdaptlxP009USAmdtAfterAppe 
365241 

1 yes ,o 
al.pdf 

8dle-la1(db!t.~3SJ4t9fdb'l!.b60i%~,66d 
51.51ft 

TP-Link Ex. 1004 
Page 358



Multipart Description/PDF files in .zip description 

Document Description Start End 

Amendment After Final 1 1 

Claims 2 8 

Amendment/Argument after Notice of Appeal 9 10 

Warnings: 

Information: 

Total Files Size (in bytes) 365241 

This Acknowledgement Receipt evidences receipt on the noted date by the USPTO of the indicated documents, 
characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a 
Post Card, as described in MPEP 503. 

New Applications Under 35 U.S.C. 111 
If a new application is being filed and the application includes the necessary components for a filing date (see 37 CFR 
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this 
Acknowledgement Receipt will establish the filing date of the application. 

National Stage of an International Application under 35 U.S.C. 371 
If a timely submission to enter the national stage of an international application is compliant with the conditions of 35 
U.S.C. 371 and other applicable requirements a Form PCT/DO/EO/903 indicating acceptance of the application as a 
national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course. 

New International Application Filed with the USPTO as a Receiving Office 
If a new international application is being filed and the international application includes the necessary components for 
an international filing date (see PCT Article 11 and MPEP 181 O), a Notification of the International Application Number 
and of the International Filing Date (Form PCT /RO/105) will be issued in due course, subject to prescriptions concerning 
national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of 
the application. 

TP-Link Ex. 1004 
Page 359



PTOISB/06 (07-06) 
Approved for use through 1/3112007. 0MB 0651-0032 

U.S. Patent and Trademark Office: U.S, DEPARTMENT OF COMMERCE 
u nder the Paoerwork Reduction Act of 1995, no oersons are reauire to resoond to a ool ectron of fnformation unless It solavs a valid 0MB control number. d I dt 

PATENT APPLICATION FEE DETERMINATION RECORD Application or Docket Number Filing Date 

Substitute for Form PTO-875 10/095,307 03/ 11/2002 D Tobe Mailed 

A PPLIC ATIO N A S FILED- PARl I OTHER THAN 

(Column 1) (Column2) SMALL ENTITY l:8J OR SMA LL EN TITY 

FOR NUMBER FILED NUMBER EXTRA RATE($) FEE($) RATE($) FEE($) 

• BASIC FEE NIA N/A NIA NIA 
137 CFR 1.16(al. (bl. or tell 

0 SEARCH FEE N/A NIA N/A N/A 
(37 CFR 1,161k), Ii), or 1111)) 

0 EXAMINATIQN FEE NIA NIA NIA NIA 
/37CFR 1.16/ol. lDl. or(ol) 

TOTAL CLAIMS 
minus 20"' /37 CFR 1.16/01 

. XS = OR XS =-

INDEPENDENT CLAIMS 
rninus3 = X $ = X$ -= (37 CFR 1.16/h\) 

I f the specification and d rawings exceed 100 

• APPLICATION SIZE FEE 
sheets of paper, the application si:z:e fee due 
is $250 ($125 for small en tily)for each 

(37 CFR 1,16(s)) 
additional 5 0 sheets or fraction thereof. See 

35 U.S.C . 41 (a)('l)(G) and 37 C FR '1.16(s). 

• MUL liPLE DEPENDENT CLAIM PRESENT (37 CFR 1.180)) 

• If l11e difference in column 1 iS less than zero, enter "0" in column 2. TOTAL TOTAL 

A PPLICATIO N AS A MENDE D - P ART II 
OTHER THAN 

(Column 1) (Column 2) (Column 3) SMAU ENTITY OR SMALL ENTITY 

CLAIMS HIGHEST 

04/30/2009 REMAINING NUMBER PRESENT 
RATE($) 

ADDITIONAL 
RATE($) 

ADDITIONAL 
I- AFTER PREVIOUSLY EXTRA FEE($) FEE($) z AMENDMENT PAID FOR 
w 

Total (37 CFR .2 • 37 Minus .. 39 = 0 X $26 = 0 OR X S = 
0 

1.16(; I 

z lodependent • 7 Minus ··~7 ~o X s110= 0 OR :x s = w (37 CFIU 16'h)l 

2 • Application Size Fee (37 CFR 1.16(s)) 
<( 

• FIRST PRESENfATION OF MULTIPLE DEPENDENT CLAIM (37 CfR 1.-!6(j)) OR 

TOTAL TOTAL 
ADD'L 0 OR ADD'L 
FEE FEE 

1Co1umn 1) (Colurnn 2J (Column 3) 

CLAIMS H IGHEST 
REMAINING NUMBER PRESENT 

RATE($) 
ADDITIONAL 

RATE($) 
ADDITIONAL 

AFTER PREVIOUSLY EXTRA FEE($) FEE($) 

I-
AMENDMENT PAIDF'OR 

z Total (37 CFR ; Minus ... = X $ = OR XS = w 11111111 

2 Independent . Minus ... : XS = OR XS = 0 1~7 CFR 1.16/MI 

z 
w D Application Size Fee (37 CFR 1.16(s)) 

2 • FIRST PRESENTATION OF MULTIPLE DEPENDENT CLAIM 137 CFR 1.16(])) <( OR 

TOTAL TOTAL 
ADD'L OR ADO'L 
FEE FEE 

• It the entry in column 1 is less than the entry in column 2, write 'O" 1n column 3. 
Lega l Ins trument E x amine r : 

•• I[ the ' Highest Number Prevfously Paid For" IN THIS SPACE fs less than 20, enter '20" 
/STEFANIE BRYCE/ 

H• tr the 'Highest Number Previously Paid For" IN THIS SPACE 1s less than 3, enter·3". 

The "Highest Number Previously Pald For" (Total or Independent) fs the highest number found in the appropriate bol< in column 1. 

This collection of information 1s required l>y37 CFR 1,16, The ,nrormabon 1s required to ol>ta,n or retain a benefit l>y the pubhc wh,ch 1s to me (and l>y the USPTO to 
process) an application. Confidentiality is _governed by 35 U.S.C. 122 and 37 CFR 1.14. This collection is estimated to faka 12 minutes to complete, including gathering, 
preparfng, and subm1tting the completed application form to the USPTO. Tlme will vary depending upon the indiv1dual case. Any comments on the amount of time you 
require lo complete this form and/or suggestions for reducing this burden, should be sent lo U1e Chief Information Officer, U.S. Patent and T'l'ademark Office. U.S. 
Department or Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 

If you need assistance in comp/eung fhe form, ca/11-800-PT0-9199 and se/ecf option 2. 

TP-Link Ex. 1004 
Page 360



Docket No.: 68144/P009US/10501230 
(PATENT) 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re Patent Application of: 
Randy J. Kan et al. 

Application No.: 10/095,307 Confirmation No.: 3972 

Filed: March 11 , 2002 Art Unit: 2616 

For: SPECTRUM ALLOCATION SYSTEM AND Examiner: D. Levitan 
METHOD FOR MULTI-BAND WIRELESS RF 
DATA COMMUNICATIONS 

AMENDMENT AFTER APPEAL UNDER 37 C.F.R § 41.33 AND M.P.E.P. § 1206 

MS Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

OK TO ENTER: /D.L./ 

INTRODUCTORY CO.MMENTS 

Pursuant to 37 C.F.R. 41.33 and M.P.E.P. 1206, Appellant files this Amendment after the 

filing of a Notice of Appeal and prior to the date of filing an Appeal Brief. Accordingly, please 

amend the above-identified U.S. patent application as follows: 

Amendments to the Claims begin on page 2 of this paper. 

Remarks/ Arguments begin on page 9 of this paper. 
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05/04/2009 PAl'ER 

Please find below and/or attached an Office communication concerning this application or proceeding. 
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Advisory Action 
Before the Filing of an Appeal Brief 

Application No. 

10/095,307 

Examiner 

Drnitry Levitan 

Applicant(s) 

KARR ET AL. 

Art Unit 

2416 

-The MAILING DATE of this communication appears on the cover sheet with the correspondence address -

THE REPLY FILED 30 April 2009 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 
1. D The reply was filed after a final rejection. but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of this 

application, applicant must timely file one of the following replies: (1) an amendment. affidavit, or other evidence, which places the 
application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3) a Request 
for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the foflowing time 
periods: 

a) D The period for reply expires ~months from the mailing date of the final rejection. 
b) D The period for reply expires on: (1) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later, Jn 

no event, however, will the statutory period for reply expire later than SIX MONTHS from lhe mailing date of the final rejection. 
Examiner Note: If box 11s checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN TWO 
MONTHS OF THE FINAL REJECTION. See MPEP 706.07(0, 

Extensions of time may be obtained under 37 CFR 1.136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee, The appropriate extension fee 
under 37 CFR 1..17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office aclion; or (2) as 
set forth ln (b) above, if checked. Any reply recelved by the Office later than three mon(hs after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1,704(b). 
NOTICE OF APPEAL 
2. ~ The Notice of Appeal was filed on 06 March 2009. A brief in compliance with 37 CFR 41.37 must be filed within two months of the 

date of filing the Notice of Appeal (37 CFR 41.37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the appeal. 
Since a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a), 

AMENDMENTS 

3. D The proposed amendment(s) filed after a final rejection, but prior to the date of fillng a brief, WIii not be entered because 
(a)D They raise new issues that would require further consideration and/or search (see NOTE below); 
(b)O They raise the issue of new matter (see NOTE below); 
(c) D They are not deemed to place the application in better form for appeal by materially red·ucing or simpl1fying the issues for 

appeal; and/or 
(d)0 They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: __ • (See 37 CFR 1.116 and 41 .33(a)). 

4 . D The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. D Applicant's reply has overcome the following rejection(s): __ . 

6. D Newly proposed or amended claim(s) __ would be allowable if submitted in a separate, timely filed amendment canceling the 
non-allowable claim(s). 

7. ~ For purposes of appeal. the proposed amendment(s): a) D will not be entered, orb) 181 will be entered and an explanation of 
how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 
Claim(s) allowed: __ _ 
Claim(s) objected to: __ • 
Claim(s) rejected: 40.42-53,55-71,76 and 77. 
Claim(s) withdrawn from consideration: 24 and 72-75. 

AFFIDAVIT OR OTHER EVIDENCE 
8 D The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1.116( e ). 

9. D The affidavit o r other evidence flied after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 
entered because the affidavit or other evidence failed to overcome all rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41.33(d)(1 ). 

10. D The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSI DERATIONIOTHER 

11 . D The request for reconsideration has been considered but does NOT place the application in condition for allowance because; 

12. D Note the attached Information Disclosure Statement(s), (PTO/SB/08) Paper No(s), __ 

13. D Other: __ . 

U.S. Patent and Trademark Office 
PTOL-303 (Rev, 08-06) 

/Dmitry Levitan/ 
Primary Examiner, Art Unit 2416 

Advisory Action Before the filing of an Appeal Brief Part of Paper No, 20090501 

TP-Link Ex. 1004 
Page 363



Docket No. : 68144/P009US/10501230 
(PATENT) 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re Patent Application of: 
Randy J. Karr et al. 

Application No.: 10/095,307 Confirmation No.: 3972 

Filed: March 11, 2002 Art Unit: 2416 

For: SPECTRUM ALLOCATION SYSTEM AND Examiner: D. Levitan 
METHOD FOR MUL Tl-BAND WIRELESS RF 
DATA COMMUNICATIONS 

MS Appeal Brief-· Patents 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Commissioner: 

APPEAL BRIEF 

Pursuant to 37 C.F.R. § 41.37(e), this brief is filed with a request for a two-month 

extension of time along with the required fee for this extension and the fee for filing this Appeal 

Brief. The Notice of Appeal was filed in this case on March 6, 2009. Thus, the two-month date 

for filing the Appeal Brief was May 6, 2009. With a two-month extension of time., this Appeal 

Brjef is timely filed under 37 C.F.R. § 41.37(e) and is in furtherance of said Notice of Appeal. 

The fees required under 3 7 C.F .R. § 4 1.20(6 )(2) are dealt with in the accompanying 

TRANSMITTAL OF APPEAL BRIEF. 

This brief contains items under the following headings as required by 37 C.F .R. § 41.37 

and M.P.E.P. § 1206: 

60168568, I 

I. 
n 

Real Party In Interest 
Related Appeals and Interferences 
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III. Status of Claims 
IV. Status of Amendments 
V. Summary of Claimed Subject Matter 
VI. Grounds of Rejection to be Reviewed on Appeal 
VII. Argument 
VIII. Claims Appendix 
IX. Evidence A,ppendix 
X. Related Proceedings Appendix 

I. REAL PARTY IN INTEREST 

The real party in interest for this appeal is: 

Adaptix, Inc., a corporation organized under the laws of the State of Delaware, with its 

principal place of business at 4100 Midway Road, Suite 2010, Carrollton, TX 75007. 

II. RELATED APPEALS AND INTERFERENCES 

There are no other appeals, interferences, or judicial proceedings which will directly 

affect, or be directly affected by, or have a bearing on the Board's decision in this appeal 

Ill. ST A TUS OF CLAIMS 

A. Total Number of Claims in Application 

There are 32 claims pending in the application. 

B. Current Status of Claims 

1. Claims canceled: 1-23; 25~39, 41, and 54 

2. Claims withdrawn from consideration but not canceled: 24 and 72~75 

3. Claims pending: 40, 42-53, 55-71, and 76-77 

4. Claims allowed: None 

5. Claims rejected: 40, 42-53, 55-71, and 76~ 77 

C. Claims on Appeal: 40, 42-53, 55-71, and 76-77. 

IV. STATUS OF AMENDMENTS 

Appellant filed an Amendment after Appeal (hereinafter the "Amendment''), pursuant to 

37 C.F.R. 41.33 and M.P.E.P. 1206(1), on April 30, 2009, after the final Office Action mailed on 
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October 6, 2008 (hereinafter the "Final Action''). The Amendment places the claims in better 

condition for either allowance or appeal. The Advisory Action dated May 4, 2009 indicates that 

the Amendment has been entered. As such, the claims on Appeal are in the same form as 

amended in the Amendment. 

V. SUMMARY OF CLAIMED SUBJECT MATTER 

According to independent claim 40, a method for increasing capacity of a wireless data 

communication system comprising: recei.ving, at a subscriber station (pg. 11, paragraph [0030], 
' 

lines 6-7, Fig. 1, subscriber unit Sl), data on a first frequency in a frequency band expected to 

experience low interference (pg. 11, paragraph [0030], lines 7-8); transmitting, at said subscriber 

station (pg. 11, paragraph [0030], line 9, Fig. 1, subscriber unit S1), data on a second frequency 

in a frequency band expected to experience high interference (pg. 11 , paragraph (0030], lines 9-

1 O); wherein said low interference frequency band and said high interference frequency are 

separated by at least one octave (pg. 10, paragraph [0029], lines 4-5); and wherein at least a 

portion of said receiving and at least a portion of said transmitting occur at the satne time (pg. 6, 

paragraph [0015], lines 3-6). 

According to dependent claim 44, the method of claim 43 wherein at least a portion of 

said receiving at a base station and at least a portion of said transmitting at a base station occur at 

the same time (pg. 6, paragraph [0015], lines 3-6). 

According to dependent claim 461 the method of claim 43 wherein said base station 

performs higher order filtering on signals received at said base station than said subscriber 

station performs on signals received at said subscriber station (pg. 11, paragraph [0030], lines 

19-21 ). 

According to dependent claim 48, the method of claim 46 wherein said subscriber station 

performs lower order filter~g on signals received at said subscriber station than said base station 

performs on signals received at said base station (pg. 11, paragraph [0030], lines 19-21 ). 
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According to independent claim 53, a method for increasing capacity of a wireless data 

communication system, said method comprising the steps of transmitting, at a base station (pg. 

11, paragraph [0030], lines 6-7 i Fig l 1 base station 10), data on a first frequency in a frequency 

band expected to experience low interference (pg. 11, paragraph [0030], lines 7-8); receiving, at 

said base station, data on a second frequency in a frequency band expected to experience high 

interference (pg. 11, paragraph [0030], lines 9-1 0); wherein said first frequency and said second 

frequency are separated by at least one octave (pg. 10, paragraph [0029], lines 4-5); and wherein 

at least a pmtion of said receiving and at least a portion of said transmitting occur at the same 

time (pg. 6, paragraph [0015], lines 3-6). 

According to dependent claim 57, themethod of claim 56 wherein at least a portion of 

said receiving at a subscriber station and at least a portion of said transmitting at a subscriber 

station occur at the same time (pg. 6, paragraph [0015]i lines 3-6). 

According to dependent claim 59, the method of claim 56 wherein said base station 

performs higher order filtering on signals received at said base station than said subscriber 

station performs on signals received at said subscriber station (pg. 11 , paragraph [0030], lines 

19-21). 

According to dependent claim 61, the method of claim 59 wherein said subscriber station 

perfo1ms lower order filtering on signa1s received at said subscriber station than said base station 

performs on signals received at said base station (pg. l l , paragraph [0030], lines 19-21 ). 

According to independent claim 66, a method for increasing wireless communication 

capacity, said method comprising: providing a base station (Fig. 1, base station 10), said base 

station adapted to transmit data in an expected low noise frequency band and to receive data in 

an expected high noise frequency band (pg. 11 , paragraph [0030], lines 6-1 0); and providing a 

plurality of subscriber stations (Fig. l, subscriber units S 1, Sn), said plurality of subscriber 

stations adapted to transmit data in said expected high noise frequency band and to receive data 

in said expected low noise frequency band (pg. 11, paragraph [0030], lines 6-1 0); wherein said 

base station perfonns higher order filtering on signals received at said base station than said 
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plurality of subscriber stations perform on signals received at said plurality of subscriber stations 

(pg. 11, paragraph [0030J, lines 19-21 ). 

According to independent claim 76, a method for increasing capacity of a wireless data 

communication system, said method comprising the steps of: receiving, at a subscriber station 

(pg. 11, paragraph [0030], lines 6-7, Fig. 1, subscriber unit Sl), data on a first frequency in a 

frequency band expected to experience low interference (pg. 11 , paragraph [0030], lines 7-8); 

transmitting, at said subscriber station .(pg. 11, paragraph [0030], line 9, Fig. 1, subscriber unit 

S 1 ), data on a second frequency in a frequency band expected to experience hig1l interference 

(pg. 11, paragraph [0030], lines 9-1 O); wherein said low interference frequency band and said 

high interference frequency band are separated by at least one octave (pg. 10, paragraph [0029], 

lines 4-5); and wherein said transmitting and said receiving occur during the same 

communication session (pgs. 5-6, paragraph [0012], lines 3-5; pg. 6, paragraph [0014], lines 

6-11 ; pg. 6, paragraph [0015], lines 3-6; pgs. J0-11 , paragraph (0029]; pg. 11, paragraph [0030]). 

According to independent claim 77, a method for increasing capacity of a wireless data 

communication system, said method comprising the steps of transmitting, at a base station (pg. 

11, paragraph [0030], lines 6-7, Fig 1, base station 10), data on a first frequency in a first 

frequency band expected to experience lowinterference(pg. 111 paragraph [0030], lines 7-8); 

receiving, at said base station, data on a second frequency in a second frequency band expected 

to experience high interference (pg, 11 , paragraph [0030], lines 9-1 O); wherein said first 

frequency and said second frequency are separated by at least one octave (pg. 10, paragraph 

(00291' lines 4-5); and wherein said transmitting and said receiving occur during the same 

communication session (pgs. 5-6, paragraph [0012], lines 3-5; pg. 6, paragraph [0014], lines 

6-11; pg. 6, paragraph [0015] , lines 3-6; pgs. 10-11, paragrapb [0029]; pg. 11 , paragraph (0030]). 
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VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

A. Claims 40, 42-53, 55-71, and 76-77 are rejected under 35 U.S.C. § 103(a) as 

being unpatentable over U.S. Patent No. 6,801,519 to Mangal (hereinafter 

"Mangat'') in view of Appellant's alleged Admitted Prior Art (hereinafter 

"AAPA"). 

B. Claims 40, 42-53, 55-71 , and 76-77 are rejected under 35 U.S.C. § 112, second 

paragraph, as being indefinite for failing to particularly point out and distinctly 

claim the subject matter of the invention. 

VII. ARGUMENT 

Re,jections Under 35 U.S.C. § 103 

In rejecting claims under 35 U.S.C. § 103, the Examiner bears the initial burden of 

establishing a prima facie case of obviousness. In re Piasecki, 745 F.2d 1468, 14 72, 223 USPQ 

785, 788 (Fed. Cir. 1984). The Examiner can satisfy this burden by showing some articulated 

reasoning with some rational underpinning to support the legal conclusion of obviousness. KSR 

lnt1l. v. Teleflex Inc., 550 U.S. 398,401; 127 S. Ct. 1727, 1741; 82 USPQ2d 1385, 1396 (2007) 

(citing In re Kahn, 441 F.3d 977,988, 78 USPQ2d 1329, 1336 (Fed. Cir. 2006)). Only if this 

initial burden is met does the burden of coming forward with evidence or argument shift to the 

Appellant. Piasecki, 745 F.2d at 1472, 233 USPQ at 788. Thus, the Examiner must not only 

assure that the requisite findings are made, based on evidence of record, but must also explain 

the reasoning by which the findings are deemed to support the Examiner's conclusion. 

Moreover, to support an obviousness rejection, "[u]nder § 103, the scope and content of the prior 

art are to be determined; differences between the prior art and the claims at issue are to be 

ascertained; and the level of ordinary skill in the pertinent art resolved." Graham v. John Deere 

Co. o.f Kansas City, 383 U.S. 1, 15 -17 (1966). With regard to the rejections under 35 U.S.C. 

§ 103(a), the Examiner has failed to show that the pending claims are obvious under the 

framework set out in Graham. That is, the Examiner bas failed to ascertain the differences 

between the cited references and the pending claims. Therefore, Appellant requests that the 

Board reverses the rejection of record. 
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Failure to Satisfy Every Claim Limitation 

A. Reiection of claims 40, 42-53. 55-71, and 76-77 under 35 U.S.C. § l03(a) as 
being unpatentable over Mangal in view of AAP A. 

1. Independent claims 

Independent claims 40 and 53 

Independent claim 40 recites "wherein at least a portion of said receiving [in a low 

interference frequency band] and at least a portion of said transmitting [in a high interference 

frequency band] occur at the same time." Independent claim 53 recites a similar limitation. In 

the Final Action, the Examiner points to Mangal, at col. 2 lines 1-29 and col. I lines 25-32, as 

satisfying this limitation. See Final Action, pg. 4. In doing so, the Examiner equates Mangal's 

subscriber unit system 100 with the claimed "subscriber station.') However, this is an 

inappropriate interpretation of Mangal's subscriber unit system 100. For instance, Mangal 

specifies that its "subscriber unit system 100 is configured to transmit the request for 

communication service to the base station system and exchange the communications for the 

communication service" over only one portion of the MAC layer, i.e. the selected portion. Id. at 

Abstract; see also, id. at Figs. 4 and 5 and col. 6, lines 4-13. As such, Mangal's subscriber unit 

system 100 merely manages the data exchange between communication devices 105, 106, and 

107 and network system 113, but it does not itself perform. the functions of a "subscriber 

station." Moreover, Appellant submits that Mangal's system 100 carmot reasonably be 

construed as subscribing to anything. In view of the above, Appellant respectfully points out that 

the Examiner goes against the express teachings of Mangal in attempting to construe subscriber 

unit system. I 00 as the claimed "subscriber station." 

If Mangal discloses the claimed "subscriber station," only its communication devices 

105, 106, and 107 could appropriately be interpreted as the recited "subscriber stations" because 

only devices I 05, 106, and 107 perform the functions of a "subscriber station." See Mangal at 

Fig. 1 and col. 3, lines 37-43. Moreover, communication devices 105, 106, and 107 are 

disclosed any devices that transfer or receive information such as voice, data or video. See id. 

Therefore, only these devices could reasonably be construed as "subscribing'' to a network 
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service. As such, the equivalent of the recited "subscriber station" in Man.gal, if one exists, 

would be devices 105, 106,107. 

Given that Mangal's devices l 05, 106, and 107 could only reasonably be interpreted as 

the claimed "subscriber station," Mangal discusses bidirectional communication between its 

device, e.g., 105, and network system 113 taking place entirely in only one of a low interference 

band or a high interference band at the same time. That is, Mangat fails to describe transmitting 

data in one band and receiving data in another band, both transmission and reception occurring at 

the same time. According to Mangal, base station system 109 selects either the licensed sub 

frame 201 or the unlicensed sub frame 202 to provide communication service to a requesting 

device, e.g. 105, based on the required quality of the requested service. See id., col. 6 lines 35-

38. Once Mangal's base station system 109 selects the appropriate portion of the media access 

control (MAC) frame format, e.g. the licensed link, the communication service is provided over 

j ust ' 'the selected po1iion of the MAC layer." Id. at lines 46-49 (emphasis added). In fact, 

Mangal specifically discusses base station control system 111 having a choice in ' 'continually 

exchanging traffic" between a device, e.g. 105, and network system 113 using either the 

licensed or unlicensed portion. Id. at col. 7, lines 45-55. Similarly, the "upstream and 

downstream voice communication" between network 113 and requesting device, e.g. 105, is 

provided for by a virtual connection path based only on the selected sub frame, i.e., licensed or 

unlicensed band. Id col. 8, lines 1-6. Further, Mangal mentions that its base station control 

system 111 selects an unlicensed sub frame to exchange both upstream and downstream internet 

communications. Id. col. 8, line 65 - col. 9, line 3. At best, Mangal describes transmitting and 

receiving at a subscriber station at the same time in only one ofa licensed, (i.e., low 

interference), or unlicensed (i.e., high interference) band, but not both. This, of course, is in 

stark contrast to claims 40 and 53, which set forth a subscriber station receiving in a low 

interference frequency band and transmitting in a high interference frequency band, both 

occurring at the same time. The Examiner does not rely on any other reference as satisfying this 

limitation. As shown, the Examiner's proposed combination fails to satisfy every claim 

limitation of claims 40 and 53. Therefore, Appellant requests that the Board reverse the rejection 

of record. 
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Moreover, regardless of the interpretation of Mangal's subscriber unit system 100, 

Mangal does not discuss the possibility of having both the licensed and unlicensed allocation sub 

frames of the MAC frame format being used at the same time, and therefore, cannot satisfy the 

claims in either case. The Examiner's comment that "almost simultaneous bi-directional 

communication is essential for the system operation of real-time services" (see Final Action, pg. 

4) does not clarify how Mangal satisfies this limitation. Because Mangal's alleged "almost 

simultaneous bi-directional communication" still occurs in only one frequency band, Mangal 

does not disclose the limitation of receiving data on one frequency band and transmitting data on 

a second frequency band, wherein the receiving and transmitting occur at the same time. In fact, 

Mangat describes reservation slots and queuing methods (see col. 5 lines 34-67) and tearing 

down of vittual connection paths after a communication service, such as a call, bas concluded 

(see col. 6 lines 53-56, col. 8 lines 17-19, and col. 9lines 7-9). This disclosure suggests that 

Mangat intends for its system to handle or provide communication services for only one 

communication request at a time. At the very least, stating that various queuing methods could 

be used to reserve the slots in the MAC sub frames indicates that Mangal does not contemplate 

providing service to two simultaneous communication requests. 

Fwther, in describing each of its embodiments, Mangal clearly discusses the reverse tear 

down process at the end of each communication session. See e.g., id. at col. 6, lines 53-56 

(stating "the session terminates and wireless capacity tears down in reverse order ending the 

session at step 307"). For instance, when the request is a call, Mangal's system provides the 

voice communication service through a virtual connection path, at the end of which, ''the virtual 

path connection and wireless capacity is tom down in reverse order after [the] call is completed." 

Id. at col. 8
1 

lines 17-19. Similarly, after the user terminates an internet session, the wireless 

capacity tears down in reverse. Id. at col. 9, lines 7-9. As such, in Mangal, a reverse tear down 

must be completed at the end of each communication session before a new communication 

session can begin on the subsequently selected link. Thus, the queuing procedure and reverse 

tear down discussions in Mangat indicate that the exchange of data both upstream and 

doWnstream for a communication session between one of Mangal's devices (i.e., 105, 106, and 

107) and network 113 occurs in only the selected band at any given time in Mangal. Therefore, 
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.Nfangal does not satisfy the limitation that receiving on the low interference band and 

transmitting on the high interference band occur at the same time (emphasis added). The 

Examiner does not rely on any other reference as satisfying this limitation. As shown, the 

Examiner's proposed combination fails to satisfy every claim limitation of claims 40 and 53. 

Therefore, Appellant requests that the Board reverse the rejection of record. 

Independent claim 66 

Claim 66 recites "wherein said base station performs higher order filtering on signals 

received at said base station than said plurality of subscriber station perform on signals received 

at said plurality of subscriber stations." The Examiner acknowledges that Mangal "does not 

teach . .. performing higher order filtering at the base station than the subscriber stations." See 

Final Action, pg. 6. As Appellant best understands, the Examiner points to AAPA disclosure of 

"filtering a received signal at a hub/base station or subscriber stations" as satisfying this 

limitation. Id However, the combination of Mangal and AAP A clearly does not satisfy this 

limitation. Filtering of a received signal at either a base station or subscriber station is simply 

not the same as a "base station perform[ing] higher order filtering [ of] signals teceived at said 

base station than said plurality of subscriber stations perfonn on signals received at [the] 

subscriber stations." Also, the Official notice taken by the Examiner that "using noise qua1ity 

characteristic is well known'' does not relate to performing of higher order filtering at the base 

station. 

Moreover, Appellant notes that it is inappropriate to rely solely on "common knowledge" 

in the art without evidentiary support in the record, as the principal evidence upon which a 

rejection was based. In re Zurko, 258 F.3d 1379, 1385 (Fed. Cir. 2001). As such, the Examiner 

must recite a reference in support of his assertions. Pursuant to 37 C.F.R. 1.104(d)(2), if the 

Examiner is relying on personal knowledge to support the finding of what is known in the ru.i, the 

Examiner must provide an affidavit or declaration setting forth specific factual statements and 

explanation to support the finding. 

Most importantly, combining Mangal and AAPA as the Examiner suggests would merely 

result in Mangal's base station and subscriber stations filtering received signals without regard to 

the order of filtering performed at such base station and subscriber stations. Without pointing to 
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a reference, the Examiner apparently deems this limitation as obvious because it reduces "the 

system cost by using a single higher order filter at hub/base in comparison with multiple filters at 

subscriber stations." See Final Action, pg. 6. As such, the Examiner fails to meet his burden 

because the combination of Mangal and AAP A does not satisfy the limitation of claim 66 setting 

forth "wherein said base station performs higher order filtering on signals received at said base 

station than said plurality of subscriber station periorm on signals received at said plurality of 

subscriber stations." The Examiner does not rely on any other reference as satisfying this 

limitation. As shown, the Examiner's proposed combination fails to satisfy every claim 

limitation. Therefore, Appellant requests that the Board reverses the rejection of record. 

Appellant asserts that a prima facie case of obviousness has not been established because 

the Examiner has not provided an objective reason to combine the teachings of the references. In 

attempting to show the necessary motivation for the proposed combination, the Examiner merely 

states that it would have been obvious to combine or modify lvlangal to reduce costs. See Final 

Action, pg. 6. The proposed motivation put forth by the Examiner, i.e., cost savings, is merely 

general incentive, and not an objective reason to combine the references. Appellant points out 

that "[a] general incentive does not make obvious a particular result., nor does the existence of 

techniques by which those efforts can be carried out." In re Deuel, 51 F.3d 1552, 1559 (Fed. Cir. 

1995). Moreover, such a rejection is based on mere conclusory statements that the Supreme 

Court has explicitly rejected as sufficient basis to sustain an obviousness rejection. See KSR, 550 

U.S. at 401, 127 S. Ct. at 1741, 82 USPQ2d at 1396. Therefory, the motivation for the 

combination is improper. Accordingly, Appellant requests that the Board reverses the rejection 

ofrecord. 

Independent cJaims 76 and 77 

Independent claim 76 recites ''wherein said transmitting [in a low interference frequency 

band] and said receiving [in a high interference frequency band] occur during the same 

communication session." Clain1 77 recites a similar limitation. In the Final Action, the 

Examiner points to Mangal, at col. 2 lines 1-29 and col. 1 lines 25-32, as satisfying this 

limitation. See Final Action, pg. 4. For the reasons discussed above, the Examiner 

inappropriately interprets Mangal's subscriber unit system 100 as the claimed '"subscriber 
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station." Mangal's subscriber unit system 100 facilitates or manages the data exchange between 

communication devices 105, 106, and I 07 and network system l 13, but does not itself perform 

the functions of a ''subscriber station." If Mangal discloses the claimed "subscriber station" at 

all, only its communication devices 105, l 06, and I 07 could appropriately be interpreted as the 

recited ''subscriber stations" because only devices 105, I 06, and 107 perform the functions of a 

"subscriber station." Given that Mangal's devices 105, 106, and 107 could only reasonably be 

interpreted as the claimed "subscriber station," Mangal fails to describe transmitting data in one 

band and receiving data in another band, both transmission and reception occurring in the same 

communication, as set forth by the claims. That is, as discussed above, Mangal's devices 105-

107 transmit and receive in one of a licensed band or unlicensed band, depending upon, e.g., 

quality of service requirements. 

Further, the Examiner also inappropriately interprets subscriber station unit 100 

"interchange of information -from ... devices 105-107 with base station [ system unit] 109" as the 

claimed "communication session." See Final Action, pg. 4. In fact, Mangal specifically refers to 

the communication service provided between network 113 and a device as a ''session." See 

Mangal, coL 6, lines 54-55. Subscriber station unit 100 simply transmits a request for 

communication service to base station control system 111 and receives instruction to provide 

such communication service. See id. at col. 6, lines 9-13 and 39-46. 

Given the proper interpretation of Mangal's devices 105-107 and the communication 

service, Mangal discloses bidirectional communication during a communication session taking 

place entirely in either a low interference band or a high interference band (i.e., transmitting and 

receiving occurring in one band). That is, Mangal fails to describe transmitting data in one band 

and receiving data in another band, where both receiving and transmitting take place during the 

same communication session, as recited by claims 76 and 77. As discussed above, Mangal, at 

best, describes both transmitting and receiving at requesting device, e.g. 105, occurring during 

the same communication session in only one of a licensed or U11licensed band at any given time> 

which is in stark contrast with claims 76 and 77. 
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Even if Appellant accepts the Examiner's improper interpretation, Mangal still does not 

satisfy this limitation of claims 76 and 77 because transmitting of a request and receiving of 

. instruction, if assumed to constitute a "communication session," still occurs over one frequency 

band instead of two. See id. at col. 6, lines 23-26 (stating that the wireless signal link between 

subscriber station unit 100 and base station unit 109 can operate on either the licensed or 

unlicensed frequency but not both at the same time). The Examiner does not rely on any other 

reference as satisfying this limitation. As shown, the Examiner's proposed combination fails to 

satisfy every claim limitation of claims 76 and 77. Therefore, Appellant requests that the Board 

reverses the rejection of record. 

Moteover, regardless of the interpretation of Mangal's subscriber unit system 100 and 

communication session, Mangal does not discuss the possibility of having both the licensed and 

unlicensed allocation sub frames of the MAC frame format being used at the same time. For 

instance, Mangal describes reservation slots and queuing methods (see col. 5 lines 34-67) and 

tearing down of virtual connection paths after a communication service, such as a call, has 

concluded (see col. 6 lines 53-56, col. 8 lines 17-19, and col. 9 lines 7-9). This disclosure 

suggests that Mangal intends for its system to handle or provide communication services for only 

ohe communication request at a time. At the very least, stating that various queuing methods 

could be used to reserve the slots in the MAC sub frame indicates that Mangal does not 

contemplate its system handling two simultaneous communication requests. 

Further, Mangal clearly describes the tearing down process at the end of each 

communication session for each of its embodiments. See e.g., id. at col. 6, lines 53-56. As 

discussed above, in Mangat, a reverse tear down must be completed at the end of each 

communication session before a new communication session can begin on the subsequently 

selected link. Thus, the queuing methods and reverse tear down of Mangal indicate both 

upstream and downstream data exchange for any of Mang al' s devices 105-107 and network 113 

in a given communication session occur in only the selected frequency band. Therefore, ~Mangat 

does not satisfy the limitation receiving on the low interference band and transmitting on the 

high interference band occur in the same communication session. The Examiner does not rely on 

any other reference as satisfying this limitation. As shown, the Examiner's propose<;i 
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combination fails to satisfy every claim limitation of claims 7 6 and 77. Therefore, Appellant 

requests that the Board reverses the rejection of record. 

Mangat Cannot be Used to Support a 35 U.S,C. 103 Rejection 

Moreover, Appellant points out that the Examiner's proposed combination is 

inappropriate insomuch as it would change the principle of operation of Mangctl. "If the 

proposed modification or combination of the prior art would change the principle of operation of 

the prior art invention being modified, then the teachings of the references are not sufficient to 

render the claims prima facie obvious." In re Ratti, 270 F.2d 810. In the case at hand, Mangal 

requires the base station unit 109 to select one of licensed or unlicensed wireless link for a given 

communication session. See Mangal, Fig. 3, element 303; col. 6, lines 35-38. After a 

communication session concludes, the session terminates and wireless capacity tears down in 

reverse order to end the session. Id. at col. 6 lines 54-57. Mangal's system can begin a new 

communication session in one of the subsequently selected bands only after the reverse tear 

down is complete. 

In order to satisfy the pending claims, Mangal would require a substantial modification 

so that it transmits in a licensed band and receives in an unlicensed band, or vice versa, at the 

same time or during the same communication session. As can easily be seen, such a 

modification would require a complete abandonment of the tear down process mentioned above 

and would further require a complete overhaul of MangaL's communication scheme. By way of 

example, the method according to Mangal (as shown at Fig. 3); would necessitate a complete re­

work. Also, each of Mangal's devices 105, 106, and 107 would need to be reconfigured with 

new hardware and/or firmware to facilitate simultaneous communications in two bands. That is, 

steps 303-306 would have to be abandoned and newly f01mulated steps would have to be 

conceived. For at least these reason.s, Appellant.requests that the Board reverses the rejection of 

record. 

2. Dependent Claims 

Claims 42-52, 55-65, and 67-71 depend from claims 40, 53, and 66, respectively. Each 

dependent claim inherits every limitation of the claim from which it depends. As shown above, 
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the combination of Mangal and AAPA fails to satisfy every limitation of claims 40, 53. and 66. 

As such, claims depencting therefrom are patentable for at least the reasons set forth above. 

Moreover, the dependent claims set forth additional limitations making them patentable in their 

own right. 

Dependent Claims 44 and 57 

For instance, dependent claims 44 and 57 recite "wherein at least a portion of said 

receiving [in a low interference :frequency band] and at least a portion of said transmitting [in a 

high interference frequency band] occur at the same time." As discussed above, the Examiner 

inappropriately equates Mangal's subscriber unit system 100 with the claimed "subscriber 

station." If Mangal ctiscloses the claimed "subscriber station," only its communication devices 

105, 106, and I 07 constitute "subscriber stations" because only they perform the functions of a 

"subscriber station." Accordingly, Mangal discusses bidirectional communication betwee;n its 

device, e.g., 105, and network system 11 3 taking place entirely in either a low interference band 

or a high interference band. At best, Mangat describes both transmitting and receiving occurring 

at the same time in only one of either a licensed or unlicensed band, i.e., where each of devices 

105, 106, and 107 communicates in one ofa licensed or unlicensed band over the network. As 

such, each of Mangal's devices receives and transmits in one o/Uceused band or unlicensed 

band, but not both. This, of course, is in stark contrast to claims 44 and 57,. which sets forth 

receiving in a low interference frequency band and transmitting in a high interference frequency 

band, both occun-ing at the same time (emphasis added). The Examiner does not rely on any 

other reference as satisfying this limitation. As shown, the Examiner's proposed combination 

fails to satisfy every claim limitation of claims 44 and 57. Therefore, Appellant requests that the 

Board reverses the rejection of record. 

Even if Appellant accepts the Examiner's improper interpretation, Mangal does not 

discuss the possibility of having both the licensed and unlicensed allocation sub frames of the 

MAC frame format being used at the same time. As discussed previously, Mangal describes 

various queuing methods could be used to reserve the slots in the MAC sub frames, indicating 

that Nlangal does not contemplate providing service to two simultaneous communication 
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requests. Since a reverse tear down must be completed in Mangal at the end of each 

communication session before a new communication session can begin, the exchange of data 

both upstream and downstream for such communication session occurs in only the selected band 

at any given time. Therefore) Mangal does not satisfy the limitation that receiving on the low 

interference band and transmitting on the high interference band occur in the same session 

(emphasis added). The Examiner does not rely on any other reference as satisfying this 

limitation. As shown, the Examiner's proposed combinatioh fails to satisfy every claim 

limitation of claims 44 and 57. Therefore, Appellant requests that the Board reverses the 

r~jection of record. 

Dependent Claims 46, 48, 59 and 61 

Claims 46 and 59 recite "wherein said base station performs higher order filtering on 

.signals received at said base station than said subscriber station performs on signals received at 

said subscriber stations." Claims 48 and 61 recite "wherein said subscriber station performs 

lower order filtering on signals received at said subscriber station than said base station performs 

on signals received at said base station." 1n rejecting these claims) the Examiner acknowledged 

that Mangat in view of AAP A "does not teach performing higher order filtering at the base 

station than the subscriber stations." See Final Action, pg. 7. The Examiner's acknowledgment 

that the combination of lvfangal and AAP A does not satisfy this limitation is contrary to the 

Examiner' s assertion, as Appellant best understands, that this same combination satisfies a 

similar limitation in claim 66. The Examiner does not point to another reference as satisfying 

this limitation. Instead, the Examiner simply states that this limitation would have been obvious 

'<to add performing higher order filtering ... to improve the system cost," Id. Clearly, the 

Examiner has not met his burden of establishing obviousness by failing to satisfy every claim 

limitation. For at least this reason, Appellant requests that the Board reverses the rejection of 

record. 

Even if Appellant assumes that the Examiner rejected these claims under the same 

rationale used in rejecting claim 66, the Examiner' s proposed combination still fails to satisfy 

every claim limitation. As discussed above, the alleged AAP A teaching of filtering of a received 
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