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I, Andres Carvallo, hereby declare as follows: 

I. INTRODUCTION 

1. I have been retained by OBM, Inc. and Cholla Energy LLC 

(collectively “Petitioners”) in connection with the above-captioned Inter Partes 

Review (“IPR”) proceeding involving U.S. Patent No. 10,608,433 (“the ’433 

Patent”) (EX1001), which is owned by Lancium LLC (“Patent Owner”). 

2. I have been asked by Petitioners to offer opinions regarding the ’433 

Patent and claims 1-20 (the “Challenged Claims”) of the ’433 Patent, as set forth in 

the Petition for IPR (the “Petition”). This declaration sets forth the opinions I have 

reached to date regarding these matters. 

3. I am being compensated by Petitioners at my standard hourly 

consulting rate of $500 per hour for my time spent on this matter. My compensation 

is not contingent on the outcome of the IPR or on the substance of my opinions.  

4. I have no financial interest in Petitioners or Patent Owner. 

II. EDUCATION AND QUALIFICATIONS 

5. I am the CEO and Founder of CMG Consulting LLC, a strategy 

consulting and advisory company focused on enabling Smart Grids, Smart Utilities, 

Smart Cities, and Smart Buildings. CMG’s mission is to help define and accelerate 

the digitalization and transformation of its customers, offering world-class expertise 

in Energy, Water, Transportation, IoT, Telecommunications, Manufacturing, and 
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Software markets and technologies. As the CEO, I am responsible for overseeing the 

company’s strategy, growth, and day-to-day operations. I am also actively involved 

in leading and co-leading various practices and projects for customers of all sizes. 

6. Along with my role at CMG, I hold multiple key positions at Texas 

State University. I am a Materials Applications Research Center (“MARC”) Fellow, 

Professor of Innovation in the College of Science and Engineering, Co-Director of 

Connected Infrastructure for Education, Demonstration and Applied Research 

(“CIEDAR”), and Industry Advisory Board Member to the Ingram School of 

Engineering. 

7. I am an award-winning engineer, speaker, author, and executive with 

over 34 years of experience in the Energy, Telecommunications, Computers, and 

Software industries. My work has led to global recognition by the Institute of 

Electrical and Electronics Engineers (“IEEE”) as one of the early developers of the 

smart grid concept and technology. In fact, I coined the term “Smart Grid” on March 

5, 2004. I am the author of three books and the editor of 47 titles in Power 

Engineering, Telecom/IoT, and Building Technologies. I am also the co-author of 

the best-selling book “The Advanced Smart Grid.” Additionally, I have received 36 

industry awards since 2005. 

8. During my tenure as the Chief Information Officer of Austin Energy 

and member of the Innovation & Opportunity Development Council, I led Austin 
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Energy’s industry leading smart grid program design and implementation. I 

additionally co-led over $4 billion in investments into two wind farms, a solar farm, 

a biomass power plant, a natural gas power plant, two cogeneration power plants, 

two district cooling microgrids, roof top solar, over 100,000 thermostats for load 

control, a fiber communications network reaching every substation, 100% smart 

meter coverage, a smart grid architecture, and all the smart grid infrastructure. 

9. Since 1992, I have held P&L responsibilities and senior executive titles 

while being responsible for the strategy, development, and commercialization of 

over 40 products. For example, my prior positions include EVP and Chief Strategy 

Officer at Proximetry, EVP and Chief Strategy Officer at Grid Net, CEO at HillCast 

Technologies (acquired by Charles Schwab), CEO at agentGo.com (acquired by 

Avalon Marketing Systems), EVP and COO at iMark.com (acquired by 

FreeMarkets), VP at Tycho Networks (acquired by DSL.net), President & General 

Manager at Philips Consumer Communications, General Manager at Digital 

Equipment Corporation (now HP Enterprise), General Manager at Borland, 

Regional Manager at SCO, Product Manager at SCO, and Windows and MS-DOS 

Product Manager at Microsoft in Redmond, WA. 

10. I hold a B.S. in Mechanical Engineering with a concentration in 

Robotics and Control Systems from The University of Kansas. Additionally, I have 

obtained post-graduate certificates in Business Management from Stanford 

OBM and Cholla Energy 
Ex. 1003 

Page 4 of 103



 
 

University, Quality Management from The Wharton School of The University of 

Pennsylvania, and Power Utility Management from The University of Idaho. 

11. Attached as “Appendix A” is a copy of my current C.V. further 

elaborating on my professional background and qualifications.  

III. SUMMARY OF CONCLUSIONS FORMED 

12. This Declaration explains the conclusion that I have formed on my 

analysis. To summarize those conclusions: 

 Ground 1: Claims 1-12, 17, 19 and 20 are rendered obvious under 35 

U.S.C. §103 over Montalvo in view of APC-Tariff. 

 Ground 2: Claims 13-15 are rendered obvious under 35 U.S.C. §103 

over Montalvo in view of APC-Tariff and Day. 

 Ground 3: Claims 16 and 18 are rendered obvious under 35 U.S.C. 

§103 over Montalvo in view of APC-Tariff and Sowell. 

IV. LEVEL OF PERSON OF SKILL IN THE ART 

13. In my opinion, a person of skill in the art (“POSA”) at the time of the 

claimed invention in the ’433 Patent would have at least a degree in mechanical 

engineering, electrical engineering, or a similar field with at least 2 years of 

experience with power generation systems or other comparable hands-on 

experience. Additional education could substitute for professional experience, or 

vice versa.     
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V. LEGAL PRINCIPLES 

14. I am not a lawyer and I will not provide any legal opinions in this IPR. 

Although I am not a lawyer, I have been advised that certain legal standards must be 

applied by technical experts in forming opinions regarding the meaning and validity 

of patent claims. 

15. I am informed and understand that the terms used in the claims of an 

issued patent should have the meaning they would have to a POSA at the time the 

claimed invention was made, based on the claims, specification, and prosecution 

history of the patent-at-issue. 

16. I am informed and understand that a patent claim is invalid as 

obvious under 35 U.S.C. § 103 if the differences between the claimed invention and 

the prior art are such that the subject matter as a whole would have been obvious at 

the time the invention was made to a person having ordinary skill in the art. I am 

informed and understand that a claimed invention composed of several elements is 

not proved obvious merely by demonstrating that each of its elements was known 

independently in the prior art. A patent challenger must identify a reason that would 

have prompted a person of ordinary skill in the relevant field to combine the 

elements. In determining whether a claimed invention is obvious, each claim must 

be considered separately, and hindsight may not be used, but only what was known 

at the time of the invention. 
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17. I am informed and understand that in making a determination 

whether a given patent claim is obvious, one must take into account: (1) the scope 

and content of the prior art; (2) the differences between the prior art and the claims; 

(3) the level of ordinary skill in the art; and (4) any objective evidence (called 

“secondary considerations”) that may have existed at the time of the invention and 

afterwards that shed light on the nonobviousness of the claimed invention, including: 

(a) whether the invention was commercially successful as a result of the merits of 

the claimed invention; (b) whether the invention satisfied a long-felt need; 

(c) whether others had tried and failed to make the invention; (d) whether others 

copied the invention; (e) whether the invention achieve unexpected results; and 

(f) whether others in the field praised the invention; among others. 

VI. MATERIALS CONSIDERED  

18. In forming my opinions, I have reviewed and considered the documents 

identified in the list of exhibits below. To the extent I am provided additional 

documents and information in this proceeding, including any expert declarations, I 

may offer further opinions. 

Exhibit 
No. 

Description 

EX1001 U.S. Patent No. 10,608,433 (“the ’433 Patent”) 
EX1002 File History for U.S. Patent No. 10,608,433 
EX1003 Declaration of Andres E. Carvallo 
EX1004 U.S. Patent App. Publication No. 2010/0088261 (“Montalvo”) 
EX1005 Virginia S.C.C. Tariff No. 25, Appalachian Power Company 

(January 14, 2015) (“APC-Tariff”) 
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Exhibit 
No. 

Description 

EX1006 U.S. Patent App. Publication No. 2016/0329708 (“Day”) 
EX1007 U.S. Patent App. Publication No. 2019/0318327 (“Sowell”) 
EX1008 Order, Dkt. 219, Bearbox LLC et al. v. Lancium LLC et al., 1:21-cv-

00534-GBW-CJB (D. Del.) 
EX1009 California Independent System Operator, Resource Testing 

Guidelines Procedure No. 5330 (July 6, 2015) (“the Guidelines”) 
EX1010 New York Independent System Operator, Emergency Demand 

Response Program Manual No. 7 (November 2022) (“NYISO 
Manual”) 

EX1011 California Independent System Operator, Overview of Reliability 
Demand Response Resource (May 8, 2014) (“RDRR Overview”) 

EX1012 California Independent System Operator, Implementation Overview 
for PDR (August 26, 2014) (“PDR Overview”) 

EX1013 Office of Electricity, Demand Response, U.S. DEPARTMENT OF 

ENERGY (August 8, 2023), https://www.energy.gov/oe/demand- 
response#:~:text=Demand%20response%20provides%20an%20 
opportunity,other%20forms%20of%20financial%20incentives 

EX1014 RUI WANG, NAGARAJAN KANDASAMY, CHIKA NWANKPA, AND 

DAVID R. KAELI, DATACENTERS AS CONTROLLABLE LOAD 

RESOURCES IN THE ELECTRICITY MARKET (2013) 
EX1015 Pennsylvania New Jersey Maryland Interconnection (PJM), PJM 

Manual 11: Energy & Ancillary Services Market Operations, Rev. 
88 (May 11, 2017) (“PJM Manual”) 

EX1016 Ivy Main, Virginia regulators approve Appalachian Power’s ‘solar 
tax’”, POWER FOR THE PEOPLE VA (December 1, 2014), 
https://powerforthepeopleva.com/2014/12/01/virginia-regulators-
approve-appalachian-powers-solar-tax/. 

EX1017 Mike Gangloff, Appalachian Power's proposed fee targets users of 
solar panels, ROANOKE TIMES (Sept. 8, 2014), 
https://roanoke.com/news/local/appalachian-powers-proposed-fee-
targets-users-of-solar-panels/article_16597740-c251-5c3a-99e9-
135dc19ae42c.html. 

EX1018 Ivy Main, Who’s afraid of a Carbon Rule?, POWER FOR THE PEOPLE 

VA (May 29, 2014), 
https://powerforthepeopleva.com/2014/05/29/whos-afraid-of-a-
carbon-rule/. 
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Exhibit 
No. 

Description 

EX1019 Final Order, Application of Appalachian Power Company, 
Commonwealth of Virginia State Corporation Commission, Case 
No. PUE-2014-00026 (Nov. 26, 2014). 

EX1020 William T. Reisinger, Public Utilities Law, 49 U. RICH. L. REV. 137 

(2014). 
EX1021 Pitt & Michaud, Assessing the Value of Distributed Solar Energy 

Generation, 2 CURRENT SUSTAINABLE/RENEWABLE ENERGY 

REPORTS 105 (July 19, 2015). 
EX1022 Pitt & Michaud, Analyzing the Costs and Benefits of Distributed 

Solar Generation in Virginia, VIRGINIA DEPARTMENT OF 

ENVIRONMENTAL QUALITY AND THE VIRGINIA DEPARTMENT OF 

MINES, MINERALS AND ENERGY, https://mdvseia.org/wp-
content/uploads/2014/12/SSG-Value-of-Solar-Study-Final-10-31-
14.pdf. 

EX1023 Pitt & Wang, Optimizing the Grid Integration of Distributed Solar 
Energy, FINAL PRESIDENTIAL RESEARCH QUEST FUND GRANT 

REPORT VIRGINIA COMMONWEALTH UNIVERSITY (April 2018). 
EX1024 Gilbert Michaud, Community Shared Solar in Virginia: 

Political and Institutional Barriers and Possibilities, 5 POLITICS 

BUREAUCRACY AND JUSTICE 6 (2016).  
EX1025 Documents List For Case Number: PUE-2014-00026, 

COMMONWEALTH OF VIRGINIA STATE CORPORATION COMMISSION, 
https://scc.virginia.gov/DocketSearch#caseDocs/133300 (last 
accessed Sept. 5, 2023). 

EX1026 Revised Draft Virginia S.C.C. Tariff No. 25, Appalachian Power 
Company (January 14, 2015) Part 1 

EX1027 Revised Draft Virginia S.C.C. Tariff No. 25, Appalachian Power 
Company (January 14, 2015) Part 2 

EX1028 Revised Draft Virginia S.C.C. Tariff No. 25, Appalachian Power 
Company (January 14, 2015) Part 3 

EX1029 Revised Draft Virginia S.C.C. Tariff No. 25, Appalachian Power 
Company (January 14, 2015) Part 4 

EX1030 Revised Draft Virginia S.C.C. Tariff No. 25, Appalachian Power 
Company (January 14, 2015) Part 5 

EX1031 Revised Draft Virginia S.C.C. Tariff No. 25, Appalachian Power 
Company (January 14, 2015) Part 6 
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Exhibit 
No. 

Description 

EX1032 Wayback Machine Screen Capture of “CLK Case Information”, 
COMMONWEALTH OF VIRGINIA STATE CORPORATION COMMISSION, 
https://web.archive.org/web/20150214172415/http://www.scc.virgin
ia.gov/clk/casefile.aspx (Feb. 14, 2015). 

EX1033 Wayback Machine Screen Capture of “Public Comments/Notices”, 
COMMONWEALTH OF VIRGINIA STATE CORPORATION COMMISSION, 
https://web.archive.org/web/20140704163506/http://www.scc.virgin
ia.gov/case/PublicComments.aspx (July 4, 2014). 

EX1034 Whited et al., Caught in a Fix: The Problem with Fixed Charges for 
Electricity, SYNAPSE ENERGY ECONOMICS, INC. (Feb. 9, 2016). 

EX1035 Letter from Principal Regulatory Consultant William W. Hix to 
Secretary of the Indiana Utility Regulatory Commission, INDIANA 

MICHIGAN POWER (May 29, 2014) 
(https://www.in.gov/iurc/files/3249_052914.pdf). 

EX1036 U.S. Patent App. Publication No. 2018/0101220 (“Mahindru”) 
EX1037 U.S. Patent App. Publication No. 2015/0371328 (“Gabel”) 
EX1038 U.S. Patent App. Publication No. 2018/0356770 (“ElBsat”) 

 
19. In addition to the documents and materials cited in this declaration, I 

also relied on my knowledge, education, skills, experience, and training in forming 

my opinions.   

VII. TECHNOLOGY BACKGROUND – DEMAND RESPONSE 
PROGRAMS  

20. The effective functioning of the United States electricity grid hinges on 

the precise management of energy supply and demand. Within the web of 

interconnected power systems, the Eastern Interconnection and Western 

Interconnection operate as two essential regional entities, each with its unique set of 

challenges and responsibilities. 
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21. To ensure the seamless flow of electricity, Independent System 

Operators (“ISOs”) and Regional Transmission Organizations (“RTOs”) assume 

critical roles as the overseers of specific geographic areas. EX1004, ¶¶[0002], 

[0004]. These entities are tasked with coordinating, controlling, and monitoring the 

various components of the grid, including power generation, transmission lines, and 

distribution networks. EX1004, ¶[0002]; EX1013. Their expertise and real-time 

decision-making are vital in maintaining grid stability, averting power outages, and 

ensuring a reliable supply of electricity to homes, businesses, and industries. 

22. Among the ISOs/RTOs, the Pennsylvania-New Jersey-Maryland 

Interconnection LLC (“PJM”) in the Eastern Interconnection coordinates the 

movement of wholesale electricity in all, or most, parts of Delaware, Illinois, 

Indiana, Kentucky, Maryland, Michigan, New Jersey, North Carolina, Ohio, 

Pennsylvania, Tennessee, Virginia, West Virginia, and the District of Columbia. See 

EX1004, ¶[0004]. 

23. Additionally, California Independent System Operator (“CAISO”) is an 

ISO/RTO member of the Western Interconnection. As one of the largest ISOs in the 

world, CAISO orchestrates the movement of wholesale electricity for the bulk of 

California’s electric power system, ensuring that the power generated reaches 

consumers in need across the interconnected network. See EX1004, ¶[0005]; see 

generally, EX1009, EX1011, EX1012. 
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24. Despite meticulous planning and advanced forecasting, however, 

maintaining a perfect balance between energy supply and demand is an ongoing 

challenge. The demand for electricity fluctuates throughout the day, with peaks 

during periods of intense weather, economic activity, or seasonal changes. EX1004, 

¶[0069]; EX1013. These fluctuations are particularly evident during extreme 

weather months when scorching heatwaves or frigid cold snaps prompt increased 

use of air conditioning and electric heating systems. EX1013. 

25. To address this dynamic scenario, ISOs/RTOs implement demand 

response programs as a proactive measure. These innovative initiatives incentivize 

end-users, including residential, commercial, and industrial consumers, to 

voluntarily modify their electricity consumption patterns during times of peak 

demand. Id. Participants are encouraged to reduce their energy usage or shift it to 

off-peak hours through financial incentives, lower electricity rates, or even direct 

payments. Id. 

26. Demand Response is the act of reducing energy consumption from the 

grid at the direction of an ISO/RTO. EX1004, ¶[0003]. Demand response programs 

empower consumers to be active participants in grid management, allowing them to 

contribute to grid stability while also reaping economic benefits. EX1013; EX1014, 

176. By voluntarily curtailing energy usage during peak hours, consumers 

collectively relieve pressure on the grid, mitigating the risk of brownouts or 
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blackouts. Id. This demand-side flexibility not only fosters grid reliability but also 

promotes energy conservation and environmental sustainability by reducing the need 

for additional fossil-fuel-based power generation during peak times.  

27. Moreover, demand response programs are not limited to short-term 

crisis management. They also play a vital role in fostering energy efficiency and 

demand-side management strategies in the long run. By encouraging the adoption of 

smart technologies, such as smart thermostats, energy-efficient appliances, and 

smart meters, these programs create a culture of energy consciousness among 

consumers. EX1004, ¶[0023]; see EX1013 (“Smart customer systems such as in-

home displays or home-area-networks can make it easier for consumers to change 

their behavior and reduce peak period consumption from information on their power 

consumption and costs.”). 

28. Conversely, when the power supply exceeds the demand during periods 

of low consumption or abundant renewable energy generation, ISOs/RTOs initiate 

curtailment actions. EX1004, ¶¶[0005], [0026]; EX1014, 178. These proactive 

measures involve managing the amount of power arriving at the grid from various 

generation sources to maintain a balanced system. EX1004, ¶¶[0015] – [0016], 

[0026]; EX1014, 178. Curtailment can be applied to large-scale power plants, 

renewable energy facilities, or distributed energy resources (“DERs”) like rooftop 

solar panels. Id. ¶¶[0045], [0055] – [0056]. 
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29. During curtailment, certain power sources may be temporarily 

disconnected from the grid or operated at reduced capacities. Id. For instance, wind 

turbines may be feathered to reduce their rotational speed and power output, or solar 

power plants may temporarily shut down. Id. By carefully managing curtailment, 

ISOs/RTOs can optimize power transmission and avoid grid congestion, preventing 

excess electricity from going to waste. 

30. In addition to managing imbalances between supply and demand, 

curtailment actions are crucial for grid stability when faced with issues such as grid 

overloading, voltage fluctuations, or system frequency deviations. By regulating the 

power flow strategically, ISOs/RTOs ensure that electricity is efficiently transmitted 

across long distances without compromising the integrity of the grid. 

31. For example, Section 10 of the PJM Manual provides an overview of 

Demand Resource Participation in the PJM Energy Market. EX1015, 129. The 

purpose of the Demand Resource Participation rules is to enable Demand Resources 

under the direction and control of Curtailment Service Providers (“CSPs”) to 

participate in the various PJM markets. Id. CSPs are Members or Special Members 

of PJM that participate in the PJM Markets by causing Demand Resources to reduce 

demand. Id. PJM Emergency or Pre-Emergency Load Response enables Demand 

Resources that reduce load during emergency or pre-emergency conditions to 

receive payment for those reductions. Id. PJM Economic Load Response enables 
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Demand Resources to respond to PJM energy, synchronized reserve, and/or day-

ahead scheduling reserve prices by reducing consumption and receiving a payment 

for the reduction or following PJM signal to reduce or increase load if providing 

regulation services. Id., 129-30. PJM offers both a “Day-ahead Option” and a “Real-

time Option,” the latter providing a mechanism by which any qualified market 

participant may offer Demand Resources the opportunity to commit to a reduction 

and receive payments based on real-time LMP for the reductions. Id., 130. 

32. CAISO also facilitates the flow of wholesale electricity by its member 

utilities using reliability demand response resources (“RDRR”) and proxy demand 

resources (“PDR”) to offer energy economically in the day-ahead-market and offer 

remaining, uncommitted capacity as energy in the real-time market. EX1011, 5. 

They are compatible with existing California retail emergency-triggered demand 

response programs. Id., 6. Further, they can simultaneously provide additional value 

to respond economically in the day-ahead timeframe while curtailing real-time load 

when required under a system or local emergency. Id., 8. If a resource operator 

chooses to enroll a resource into any of CAISO’s demand response programs, it must 

meet certain criteria. The purpose of this criteria is to ensure that the resource is 

capable of precisely increasing/decreasing KW Demand to expected levels at 

CAISO’s request when the reliability of the grid is threatened. 
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33. In another example, the New York Independent System Operator 

(“NYISO”), a member of the Eastern Interconnection, similarly employs an 

Emergency Demand Response Program (“EDRP”) and Day-Ahead Demand 

Response Program (“DADRP”). When requested by the NYSISO, these DR 

programs allow member utilities to curtail or shift electric loads onto local generators 

during emergency conditions. EX 1010, 4.  

34. In order to deliver power reliability to end users, ISOs/RTOs must 

coordinate with local electric utility companies. For example, Appalachian Power 

Company (“APC”) is an investor-owned utility company in PJM’s jurisdiction that 

serves local areas including areas of Virginia. Although governmental in nature, 

investor-owned utilities are technically businesses that are often regulated by state 

agencies. In Virginia, APC is regulated by Virginia’s State Commission Corporation 

(“SCC”). 

35. These demand response programs and curtailment actions showcase the 

adaptability and innovation of ISOs/RTOs in addressing the evolving energy 

landscape. These approaches offer flexible, sustainable, and cost-effective solutions 

to the challenges of grid management in an era of rising energy demand and 

environmental concerns. Their continued evolution is essential as the electricity grid 

navigates the transition to a more resilient, decentralized, and sustainable energy 

future. 
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VIII. OVERVIEW OF THE PROSECUTION HISTORY  

36. From my review of the materials, the application that led to the ’433 

Patent was filed on December 4, 2019. EX1002, 1, 4. I understand that on January 

27, 2020, the Examiner issued a Notice of Allowance. I understand that that 

Examiner did not issue an Office Action. Id., 17. I further understand that most of 

the references cited in the IPR (Montalvo, EX1004; APC-Tariff, EX1005; Day, 

EX1006) were not cited during prosecution of the ’433 Patent, except for Sowell 

(EX1007). EX1002, 11. 

IX. OVERVIEW OF THE’433 PATENT 

37. To assist the Board with evaluating the Challenged Claims, I have 

summarized the ’433 Patent’s disclosures below. I included annotations to both the 

’433 Patent’s figures and the figures and illustrations of the various prior art 

references discussed below. 

38. From my review of the materials, the ’433 Patent to McNamara et al. 

issued March 31, 2020. The ’433 Patent claims priority to U.S. Provisional 

Application No. 62/927,119 and has an earliest effective filing date of October 28, 

2019. 

39. The ’433 Patent is directed to methods and systems for adjusting power 

consumption based on a power option agreement. The system of the ’433 Patent 

includes a set of computing systems and a control system. EX1001, 6:43-6:65. 
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40. All the independent claims of the ’433 Patent claim variations of the 

same general computing system. Below is Independent Claim 1, which is an example 

of that system: 

[1.0] 1. A system comprising: 

[1.1] a set of computing systems, wherein the set of computing 
systems is configured to perform computational operations using power 
from a power grid; 

[1.2.0] a control system configured to: 

[1.2.1] monitor a set of conditions; 

[1.2.1] receive power option data based, at least in part, on 
a power option agreement, [1.2.2] wherein the power option data 
specify: (i) a set of minimum power thresholds, and (ii) a set of 
time intervals, wherein each minimum power threshold in the set 
of minimum power thresholds is associated with a time interval 
in the set of time intervals; 

[1.2.3] responsive to receiving the power option data, 
determine a performance strategy for the set of computing 
systems based on a combination of at least a portion of the power 
option data and at least one condition in the set of conditions, 
wherein the performance strategy comprises a power 
consumption target for the set of computing systems for each 
time interval in the set of time intervals, [1.2.4] wherein each 
power consumption target is equal to or greater than the 
minimum power threshold associated with each time interval; 
and 

[1.2.5] provide instructions to the set of computing 
systems to perform one or more computational operations based 
on the performance strategy. 

41. Based on my reading of the remaining independent claims of the ’433 

Patent, Independent claim 17 is generally directed to the method performed by the 
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system claimed in independent claim 1. EX1001, 6:14-42. Independent claim 20 is 

nearly identical to independent claim 1, except that the preamble of independent 

claim 20 recites a non-transitory computer-readable medium “that is configured to 

store instructions, that when executed by a computing system, causes the computing 

system to perform operations consistent with the method steps described above.” Id., 

6:66-7:3. 

42. The ’433 Patent describes a set of computing systems configured to 

perform computational operations using power from a power grid. EX1001, 6:43-

46. The control system is configured to monitor a set of conditions and receive power 

option data based, at least in part, on a power option agreement. Id. The 

specifications state the power option data specifies: (i) a set of minimum power 

thresholds, and (ii) a set of time intervals, where each minimum power threshold in 

the set of minimum power thresholds is associated with a time interval in the set of 

time intervals. Id., 6:46-53; see infra ¶¶43-44. For example, Figure 12 annotated 

below shows the association between time intervals and minimum power thresholds 

provided by a power option agreement to illustrate a target average amount of power 

consumed by a computing system under a power option agreement. See id.  

43. The control system is further configured to, responsive to receiving the 

power option data, determine a performance strategy for the set of computing 

systems based on a combination of at least a portion of the power option data and at 

OBM and Cholla Energy 
Ex. 1003 

Page 19 of 103



 
 

least one condition in the set of conditions. EX1001, 6:53-58. The performance 

strategy comprises a power consumption target for the set of computing systems for 

each time interval in the set of time intervals, where each power consumption target 

is equal to or greater than the minimum power threshold associated with each time 

interval. Id., 6:58-63. The control system is also configured to provide instructions 

to the set of computing systems to perform one or more computational operations 

based on the performance strategy. Id., 6:63-65.  

44. Figure 12 below depicts a graph representing power option data based 

on a power option agreement. EX1004, 50:53-55. The graph 1200 shows power 

option data arranged according to power 1204 (red) over time 1202 (green). Id., 

50:55-56. As shown, time 1202 increases along the X-axis and minimum power 

thresholds 1204 increase along the Y-axis of the graph 1200. Id., 50:57-59. In this 

example embodiment, the time 1202 increases to 24-hours in 4-hour increments and 

the power is shown in MW, increasing in intervals of 5 MW. Id., 50:59-62. The time 

and minimum power threshold values can differ based on the power option 

agreement. See id., 50:62-65.  
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45. The graph line 1206 represents a set of minimum power thresholds 

(1206A, 1206B, 1206C) specified by power option data based on the power option 

agreement. EX1001, 50:66-51:1. The graph line 1206 is further used to illustrate 

power consumption levels that one or more loads (e.g., a set of computing systems) 

operating according to the power option agreement may utilize during the 24-hour 

duration. Id., 51:8-12. Particularly, the power quantities above the graph line 1206 

(i.e, shaded areas in light blue) represents power levels that the load(s) may consume 

from the power grid during the 24-hour duration that would satisfy the requirements 

(i.e., the minimum power thresholds 1206A-1206C) set forth by the power option 

agreement. Id., 51:12-17. In particular, the power quantities above the graph line 

1206 (i.e., shaded areas in light blue) include any power quantity that meets or 
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exceeds the minimum power threshold at that time. Id., 51:17-19. By extension, the 

power quantities positioned below the graph line 1206 (i.e, shaded areas in orange, 

purple, and yellow) represents the amount of power that the load could be directed 

to reduce power consumption by per the power option agreement. Id., 51:19-23. 

46. The ’433 Patent also discloses a method for implementing control 

strategies based on a fixed duration power option agreement. EX1001, 54:22-24. 

Figure 13 below shows that a control system (e.g. the remote master control system 

262) may be configured to perform one or more steps of the method 1300. Id., 54:26-

28. In this configuration, the control system may take various forms of a computing 

system, including, but not limited to, a mobile computing device, a wearable 

computing device, a network of computing systems, etc. Id., 54:28-31. 

A. Prior Art 

i. Montalvo (EX1004) 

47. The primary prior art reference identified by Petitioners is U.S. Patent 

Application Publication No. 2010/0088261 to Rey Montalvo and it claims priority 

to U.S. Provisional Patent Application No. 61/195,608, and was filed on October 8, 

2008, and thus qualifies as prior art to the ’433 Patent under at least 35 U.S.C. § 

102(a)(1)-(2). 

48. From my review of the materials, Montalvo discloses a system for fully 

automated demand response that reduces KW demand at end users who are supplied 
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electricity over an electrical power grid upon the occurrence of a demand response 

event (“DR event”). EX1004, ¶[0041]. Montalvo further explains that the end users 

of the system enter into demand response agreements (“DR Agreements”) with 

ISOs, Energy Curtailment Service Providers (“ECSPs”) and/or utility companies, 

who provide for the supply of electricity to the end users, to reduce KW demand for 

DR event(s), and that the demand reduction actions are automatically implemented 

at the end users in accordance with the terms of the DR Agreements. Id. Montalvo 

explains that utility companies are typically deregulated, and ISOs, such as PJM, 

have agreements directly with ECSPs to reduce a specified amounts of KW demand 

in the event of a DR event. Id., ¶[0004]. These ECSPs, in turn, have DR Agreements 

with end users for the end users to reduce and/or eliminate KW Demand during a 

DR event. Id.  

49. Montalvo explains that the system can include electronic message data 

that indicates one of a plurality of demand response events including the first demand 

response event. EX1004, ¶[0026]. Figure 1 illustrates the demand response system 

10 (annotated below). Id., ¶[0055], FIG 1. 
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50. The system 10 includes a computer 12 [light blue], a demand reduction 

server computer (“DR Server”) 14 [red], and demand reduction client devices 16A 

[orange], 16B [green], and 16X [purple]. The computer 12 [light blue] is operated 

by ISOs and/or their affiliates, such as ECSPs, utility companies etc., to transmit, 

over the network 20 [pink], electronic message data to the DR server 14 and the DR 

clients 16. EX1004, ¶[0055]-[0056]. Furthermore, the DR server 14 transmits data 

to and receives data from the DR clients 16, […], via the network 20, to implement 

fully automated demand response at end users […] in accordance with the terms of 

DR agreements. Id., [0056]  

51. Montalvo illustrates in Figure 2 a utility company 26 (light blue), who 

is an operator or affiliate of an operator of the computer 12 (light blue of FIG. 1), 

OBM and Cholla Energy 
Ex. 1003 

Page 24 of 103



 
 

supplying electrical power over a power grid 30 (red) to end users 40A (orange), 

40B (green), and 40C (purple), who are customers of, and consume electrical power 

supplied over the grid 30 by, the utility company 26. EX1004, ¶[0057], FIG 2. 

 

52. Figure 3 below discloses an embodiment where the DR server 14 (red) 

may include a processor 100 (light blue), a memory 102 (orange), a communications 

network interface device 108 (green), and other components typically present in a 

general purpose computer. EX1004, ¶[0060]; FIG 3. 
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53. For each end user, the data 106 (purple) includes monitoring data used 

by the processor 100 to determine a demand reduction action to be taken for a DR 

event. EX1004, ¶[0069]. Possible monitoring data may include: (i) exterior 

environmental data; (ii) interior environmental data; (iii) energy consumption data 

describing consumption of electrical power supplied from the power grid or from a 

supplemental energy source; (iv) energy generation data describing generation of 

electrical power from a supplemental energy source; (v) appliance operation data 
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(including end user power consumption); and (vi) electricity pricing limits. Id., 

¶¶[0047]-[0051], [0069]-[0071], [0152]. 

54. Referring to Figure 4, Montalvo illustrates an embodiment where an 

end user 40 includes a DR client 16 (red) that is connected to appliances 170A 

(orange), 170B (green), 170C (purple), and an automation control or energy 

management system 190 (light blue) connected to some or all the appliances. 

EX1004, ¶[0082], FIG 4. 
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55. The DR client 16 includes instructions 134 (light green) that the 

processor 130 (dark red) executes to create monitoring data from information 

supplied to, or acquired by, the DR client 16; store all or portions of the monitoring 

data in the data 136 (pink); and transmit the monitoring data over the communication 

network 20 to the DR server 14. EX1004, ¶[0086]. 

ii. APC-Tariff (EX1005) 

56. The second prior art reference identified by the Petitioners is the 

Appalachian Power Company Tariff (“APC-Tariff”). I understand that the APC-

Tariff was publicly available for in person inspection and on the SCC website as 

early as January 14, 2015, qualifying it as prior art to the ’433 Patent under at least 

35 U.S.C. § 102(a)(1)-(2). 

57. APC-Tariff is directed to the standard rate schedule and the terms and 

conditions of service governing APC’s sale of electricity in Virginia. EX1005, 4. It 

appears to me that APC-Tariff outlines the terms and conditions of “Standard 

Service,” which is defined as “service made available to retail customers purchasing 

bundled generation, transmission and distribution services” from APC. Id., 13. APC-

Tariff’s terms and conditions apply to all customers taking “Standard Service” from 

APC. Id.  

58. APC-Tariff describes the availability of demand response programs 

that APC offers to its end users, such as its Peak Shaving and Emergency Demand 
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Response (“PSEDR”) program. EX1005, 221. This demand response program is 

available to APC non-residential customers on a voluntary basis to who (1) are 

taking firm Standard Service from APC, and (2) are not already enrolled in a demand 

response program directly through PJM or through a Curtailment Service Provider. 

Id. Program participants must have the ability to curtail load as set out by the 

provisions of the PSEDR schedule. Id. Participants further must “contract for a 

definite amount of PSEDR capacity, not to exceed the customer’s normal demand 

capable of being curtailed.” Id. 

59. For customers enrolled in the PSEDR program, APC may request 

customers to curtail their load when an Emergency Mandatory Load Management 

Reduction Action has been issued by PJM. EX1005, 221. As little as ninety minutes 

advanced notice is required. Id. The customer is ultimately responsible for receiving 

and acting upon a curtailment notification from APC. Id. Importantly, the minimum 

PSEDR capacity that a customer is required to have under the PSEDR schedule is 

100 kW. Id., 222 (emphasis added). 

60. For each customer, a Customer Baseline Load (“CBL”) is calculated 

for each hour corresponding to each curtailment event hour, generally providing for 

a “reasonable representation of normal load conditions.” EX1005, 222. The 

customer’s Curtailed Demand may then be determined from either (1) a Guaranteed 

Load Drop (“GLD”) method or (2) a Firm Service Level (“FSL”) method. Id., 222-
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223. The GLD method requires that the customer specify a minimum demand 

reduction that the customer will provide for each hour during a curtailment event. 

Id., 222. Generally speaking, the FSL method requires that the customer designate 

an “Available Curtailment Demand,” calculated as the difference between (i) an 

average of the load’s five highest daily peak loads in a year, and (ii) the load’s Firm 

Service Level, which is the amount of energy the customer agrees to reduce its load 

to or below during each hour of a curtailment event. Id., 223. 

61. Customers enrolled in APC’s PSEDR program receive financial 

incentives (in the form of Curtailment Credits) corresponding to the amount of 

energy curtailed when directed by APC. EX1005, 224. The amount of energy 

curtailed (“Curtailed Energy”) is calculated for each curtailment event hour as the 

difference between the customer’s CBL for that hour and the customer’s metered 

load for that hour. Id. 

iii. Day (EX1006) 

62. The third prior art reference identified by Petitioners is U.S. Patent 

Application Publication No. 2016/0329708 to Day and it claims priority to U.S. 

Provisional Patent Application No. 62/157,310, and was filed on May 5, 2015 and 

published on November 10, 2016, and thus qualifies as prior art to the ’433 Patent 

under at least 35 U.S.C. § 102(a)(1) and (a)(2). 
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63. Based on my review of the materials, Day is generally directed towards 

an electric load curtailment nominating system for a load facility. EX1006, ¶[0009]. 

The load nomination system includes a user interface configured to accept entry of 

load facility curtailment bids, backfill bids, and related load facility operational 

parameters, as shown below: 

 

64. As shown above in Figure 2 of Day, user interface 100 includes a grid 

structure having a series of twenty-four columns 110 each representing an hour of 

the day, and a series of rows 120 each representing a 200 kW increment of electrical 

power. Id. ¶[0036]. The user interface 100 is configured to enable the plant engineer 

to define the absolute minimum load 130 required to operate the plant on an hour-
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by-hour basis, which, in the above example, has been set to 1.0 MW for each of the 

day’s twenty-four hours. Id. 

 

65. Based on my reading of Figure 3, the user interface 100 is configured 

to enable the plant engineer to define the load facility’s anticipated loads for the 

coming day, on an hour-by-hour basis. EX1006, ¶[0037]. As shown above, the 

anticipated load 135 is indicated by shaded boxes. Id. This specification shows the 

anticipated load varies from 3.4 MW at the 12:00 am hour to 5 MW at the 8:00 pm 

hour. Id. The area between the minimum load 130 and the anticipated load 135 

represents the loads which are available for curtailment. Id. Figure 5 of Day 

illustrates different minimum loads 130 at different times, as shown below: 
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iv. Sowell (EX1007) 

66. The fourth and final prior art reference identified by Petitioners is U.S. 

Patent Application Publication No. 2019/0318327 to Sowell et al. and claims priority 

to U.S. Provisional Patent Application No. 62/625,293, and was filed on April 11, 

2018, and published on October 17, 2019, and thus qualifies as prior art to the ’433 

Patent under at least 35 U.S.C. § 102(a)(2). 

67. Based on my review of the materials, Sowell is generally directed to a 

system, method, and computer program product for using a blockchain marketplace. 

EX1007, ¶[0005]. 
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68. FIG. 2 of Sowell illustrates a blockchain marketplace 200. Id. ¶[0034]. 

The blockchain marketplace of Sowell serves as a central repository whereby miners 

and developers can interact. Id., ¶[0025]. For example, it be used to upload action 

items (e.g. blockchain offers) and/or any input string, manage uploaded items, and 

solicit and/or bid to work (i.e. use hashing power to mine blockchains). Id. The 

blockchain marketplace 202 is connected to providers 204 and developers 206 who 

can provide blockchains and/or work items to the blockchain marketplace 202. Id., 

¶[0035]. On the other side of the blockchain marketplace are users 208 and miners 

210, who provide resources (e.g. hash power, hash rate, etc.) to the blockchain 

marketplace 202. Id. For example, the users 208 and miners 210 can include an entity 

with mining hardware capable of processing blockchains. Id. 
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69. FIG. 1 of Sowell illustrates a method 100 for managing nodes of a 

blockchain marketplace. Id., ¶[0024]. First, in operation 102, a provider or developer 

can access the centralized blockchain marketplace to upload action items (e.g., 

blockchain offers), or a user or miner can access the centralized blockchain to solicit 

and/or bid work (i.e., use hashing power to mine blockchains). See id., ¶[0025]. After 

one or more blockchain offers are selected in operation 104, one or more nodes are 

then selected to process the one or more blockchain offers in operation 106. Id., 

¶¶[0027] - [0028]. Sowell describes a node as an amount of hashing power, including 

“a disparate device capable of mining blockchain(s), an allocated amount of hashing 
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power from a blockchain farm (e.g. a server farm with mining capabilities), and/or 

any processing power which can be applied towards mining.” Id., ¶[0028].  

70. The nodes of Sowell are thereafter managed based on progress metrics 

associated with each of the one or more blockchain offers. Id., ¶[0030]. Managing 

nodes includes virtually taking “any action” with respect to a node, such as allocating 

more or retracting hashing power from a node. Id. The progress metrics of Sowell 

may include, among other things, at hashing power (or hash rate), an electricity 

consumption rate, a processor load, and/or a price per hashing power. Id., ¶[0031]. 

71. The blockchain marketplace of Sowell can further include a distribution 

of hashing commands amongst available nodes and/or resources to mine such 

hashing commands. Id., ¶[0084]. The blockchain marketplace of Sowell can be 

configured to allow miners to view potential offers to determine, based on their 

resource capabilities, where the best reward may exist. Id. For example, the 

blockchain marketplace may provide recommendations to the miner as to which 

offers may provide the greatest return on investment based on the hardware 

configuration of the node and/or resource. Id. 

72. Along the same lines as described above, Sowell’s blockchain 

marketplace can be configured to forecast and project revenue associated with 

mining a blockchain, such that the blockchain marketplace can make 

recommendations on which blockchain a miner should pursue. Id., ¶[0087]. This 
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recommendation process can be automated to include analyzing the difficulty of the 

blockchain, production needs for the blockchain, and the current and projected value 

of the coins, and taking an action (or proposed action) which would maximize the 

financial reward for the miner. Id., ¶[0088]. Additionally, based on thresholds set by 

the miner, the blockchain marketplace may propose alternative offers to pursue 

based on expected reward amounts. Id., ¶[0087]. 

X. CLAIM CONSTRUCTION 

73. I understand that the ’433 Patent was the subject of a past litigation 

styled Bearbox LLC et al. v. Lancium LLC et al., 1:21-cv-00534-GBW-CJB (D. 

Del.). From my review of the materials, the district court construed “power option 

agreement” to mean “an agreement between a power entity associated with the 

delivery of power to a load and the load, wherein the load provides the power entity 

with the option to reduce the amount of power delivered to the load up to an agreed 

amount of power during an agreed upon time interval such that the load must use at 

least the amount of power subject to the option during the time interval unless the 

power entity exercises the option.” EX1008, 1. Additionally, the district court 

construed “minimum power threshold” to mean “a minimum amount of power a load 

must use during an associated time interval.” Id. For purposes of this proceeding, I 

understand that Petitioners do not contest these constructions, nor do Petitioners 

propose any further constructions. 
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XI. THE CHALLENGED CLAIMS ARE UNPATENTABLE 

A. GROUND 1: Claims 1-12, 17, 19 and 20 are rendered obvious 
under 35 U.S.C. §103 over Montalvo in view of APC-Tariff. 

i. Motivation to Combine 

74. In my opinion, a POSA would have been motivated to combine 

Montalvo and APC-Tariff for several reasons.  

75. Both references are in the field of adjusting power consumption for 

loads to maintain the integrity of a power grid. For instance, the ’433 Patent 

describes the never-ending challenge grid operators face in striving to maintain a 

perfect balance between a grid’s KW supply and demand. EX1001, 4:9-5:43. In an 

effort to “maintain grid stability” the invention of the ’433 Patent is directed to a 

system capable of “power consumption adjustments when using grid power and/or 

intermittent behind-the-meter power.” Id.; see also id., at 1:16-18, 58:54-60 (“[T]he 

invention provides more economically efficient control and stability of such power 

grids in the implementation of the technical features as set forth herein.”). The 

Challenged Claims focus on a set of computing systems that use power from a power 

grid, and a control system that monitors conditions, receives power option data based 

on a power option agreement, determines a performance strategy based on the 

monitored conditions and power option data, and provides instructions to the 

computing systems based on the performance strategy. Id., 59:2-28 (claim 1). Thus, 
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the ’433 Patent is in the field of adjusting power consumption for loads to maintain 

the integrity of a power grid.  

76. Montalvo is in this same field of endeavor as the ’433 Patent. Montalvo 

describes an approach for curtailing energy demand to maintain the stability of a 

power grid. EX1004, ¶[0002]. Montalvo achieves this via a fully automated energy 

demand curtailment system that communicates monitoring data between monitored 

devices (such as computing systems) and demand response (DR) agreements. 

EX1004, ¶¶[0026], [0041]. Notably, the ’433 Patent similarly contemplates 

adjusting KW consumption based on the same kind of demand response conditions 

taught by Montalvo. EX1001, 35:51-62. Thus, Montalvo is in the same field of 

endeavor of adjusting power consumption for loads to maintain the integrity of the 

power grid.  

77. APC-Tariff similarly is in the field of adjusting the power consumption 

of loads to maintain the integrity of the power grid.  Specifically, APC-Tariff’s 

“optional rider PSEDR [Peak Shaving and Emergency Demand Response Rider]” is 

specifically focused on demand response that will be enrolled in PJM’s demand 

response program through the Company. EX1005, 221. As previously mentioned 

with respect to Montalvo, ISO/utility companies/ECSPs typically have a minimum 

requirement for demand reduction to enter into a DR Agreement. See EX1004, 

¶[0059]. APC-Tariff sets the minimum power consumption threshold necessary to 
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contract with the company at 100 kW to participate in its PSEDR program. Id. Thus, 

in my opinion, APC-Tariff is in the same field of endeavor of adjusting power 

consumption for loads to maintain the integrity of the power grid. In view of these 

similarities, APC-Tariff is also reasonably pertinent to the problem the ’433 Patent 

is addressing, that of grid stability/integrity.  

78. A POSA would have been motivated to combine APC-Tariff with 

Montalvo for several additional reasons. The invention of Montalvo is premised on 

an end user deploying a hierarchy of automated actions to reduce KW demand as 

directed to by an ISO/utility company upon the occurrence of a DR event. EX1004, 

¶[0041]. Montalvo explains general feature of DR agreements, recognizing that they 

“set forth the amount of electrical load to be reduced, and when such load will be 

reduced, for a DR event(s) by the respective end users.” Id., ¶[0003]. Further, 

Montalvo explains that “ISOs, utility companies and/or ECSPs typically require that 

an end user have the capability of reducing at least about 100 KW-200 KW demand 

during a DR event” to even be allowed to become a party to a DR agreement. Id., 

¶[0022]. However, Montalvo does not provide any sample agreement terms citing 

specific tariffs.  

79. Upon reviewing Montalvo, a POSA would have thus been motivated to 

search for real-life examples of demand response programs and agreements offered 

by various ISOs/utility companies. A POSA would have been motivated to turn to 
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APC-Tariff, which provides detail about what aspects of a DR agreement look like 

for ISOs/utility companies in practice, ultimately learning about the APC-Tariff’s 

offering of its “Optional Rider PSEDR.” EX1005, 221. APC-Tariff includes the 

conditions of service, defines how customer baseline load is calculated, how 

curtailed load is calculated, how credits are determined, and terms for non-

compliance. EX1005, 221-225. Specifically, a POSA would have been motivated to 

turn to APC-Tariff for insight into the implementation details for a contract rider to 

participate in a demand response program, particularly with respect to the “DR 

Agreements” taught in Montalvo which are, themselves, contracts for demand 

response participation.  

80. Moreover, as Montalvo expressly recognizes that DR Agreements 

would typically involve utilities in various ISOs, and gives as a specific example 

PJM serving east coast states including Virginia, a POSA would have had a 

reasonable expectation of success in combining teachings from APC-Tariff with 

Montalvo. 

81. With respect to specific claim elements, as discussed, Montalvo teaches 

that ISOs, such as PJM of which APC is a part, require being able to reduce at least 

100 KW to 200 KW in load to participate. EX1004, ¶[0022].  A POSA would have 

thus been specifically motivated to combine APC-Tariff’s minimum power 

consumption requirements (which, at 100 KW, falls into Montalvo’s sample range) 
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with Montalvo’s teaching of a minimum KW reduction in demand requirement. For 

example, APC-Tariff teaches that “[e]ach customer electing to participate in the 

program shall contract for a definite amount of PSEDR capacity, not to exceed the 

customer’s normal demand capable of being curtailed.” EX1005, 221. APC-Tariff, 

therefore, provides a specific teaching demonstrating the knowledge a POSA would 

have from Montalvo’s requirement, that an end user must be consuming at least the 

amount of load for which the end user contracts to curtail.  

82. Lastly, in my opinion, a POSA would be motivated to turn to APC-

Tariff to obtain the benefits outlined in the rider for participation in the DR program. 

E.g., EX1005, 223-225 (credits from participation). Indeed, combining APC-Tariff 

with Montalvo would be nothing more than the combination of known elements 

(Montalvo’s DR Agreements with minimum requirements for participation, and 

APC-Tariff’s contract minimum requirement) according to known methods (using 

Montalvo’s implementation of DR Agreements for load reduction, with APC-

Tariff’s minimum participation requirement) to yield the predictable result of loads 

consuming at least the contracted-for amount in order to be able to curtail up to that 

contracted-for amount.  

ii. Claims 1, 17, and 20 

83. From my review of the materials, Montalvo in view of APC-Tariff 

renders obvious all limitations of independent claims 1, 17, and 20.  
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a. [1.0], [17.0], [20.0] 

84. To the extent the preambles are limitations, Montalvo discloses an 

“inventive system and method” that implements demand response actions to reduce 

end user KW demand. EX1004, ¶[0041]. Montalvo’s Figure 1 “is an exemplary 

system” of the demand response system. Id., ¶[0055], FIG 1: 

 

85. The system 10 includes “a computer 12 [light blue], a demand reduction 

server computer (‘DR server’) 14 [red], demand reduction client devices (‘DR 

clients’) 16A [orange], 16B [green], and 16X [purple].” Id. In particular, Montalvo 

discloses a utility company 26 (light blue of FIG. 2) that supplies electrical power 

over a power grid to the end users 40A (orange of FIG. 2), 40B (green of FIG. 2), 

and 40C (purple of FIG. 2) that include the demand reduction client devices 16, 

illustrated in Figure 2: 
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EX1004, ¶[0057]. 

86. Montalvo illustrates an example of the method in Figure 5. Id., ¶[0036]. 

Montalvo further discloses a non-transitory computer readable medium having 

stored therein instructions executable by one or more processors to cause a 

computing system to perform functions for the overall system disclosed in Figures 

1 and 2, including the method of Figure 5. Id., ¶¶[0055], [0060-0065], [0075]-[0079] 

(instructions for execution by processors), [0084]-[0091] (similar, for DR clients). 
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b. [1.1] 

87. In my opinion, Montalvo discloses a set of computing systems, wherein 

the set of computing systems is configured to perform computational operations 

using power from a power grid.  

88. As demonstrated with the Preambles, Montalvo’s system includes a 

number of computing systems. Computer 12 in Montalvo’s system is, by its name, 

a computing system. EX1004, ¶[0055]; FIG. 1. Additionally, Montalvo refers to DR 

server 14 as a computer in ¶[0055], and notes that DR clients 16 are computers for 

purposes of the exemplary illustrated embodiments. Id.; see also id., ¶[0084]. 

Montalvo further discloses that each of the computers (including DR server 14, 

computer 12, and DR clients 16) “has communication capabilities and may be 

communicatively coupled to a communications network 20.” Id., ¶[0055].  

89. This includes the DR server 14 and DR clients 16 transmitting and 

receiving electronic messages between each other “to implement fully automated 

demand response at end users with which the DR clients are associated, in 

accordance with the terms of DR Agreements to which the end users are parties.” 

Id., ¶[0056]. The DR clients 16 monitor data from end user appliances, transmit that 

data to a DR server 14, receive commands from the DR server 14, and send 

appropriate control signals to the end user appliance(s) in response to those 

commands. Id., ¶¶[0056], [0086], [0099], [0122]-[0125]; see also Figure 2: 
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90. Montalvo further discloses the “set of computing systems” with its 

teachings of “appliances 170.” A DR client “is electrically and/or communicatively 

connected to appliances 170.” EX1004, ¶[0082]. Appliances are defined as “any 

device of an end user that consumes electrical power to operate, such as a computer.” 

Id., ¶[0044]. The DR actions that may be taken in Montalvo include “reducing or 

eliminating consumption of electricity from the power grid at an appliance(s) of the 

end user.” Id., ¶[0054]. 

91. Indeed, in Montalvo a DR action may impact such appliances at “a 

computer operations center” where operations usually need to be operating 
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continuously, which a POSA would understand to mean that the appliances include 

multiple computers performing computing operations, such as at a data center. Id., 

¶[0074]; see also FIG 4: 

 

92. Finally, Montalvo discloses that the computing systems consume 

power from a power grid for their operations. As just noted, the appliances consume 

power to operate. EX1004, ¶[0044]. Specifically, the appliances “consume electrical 

power supplied over the electrical power grid.” Id. Thus, the “appliances” use power 

from a power grid for their computational operations.  
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c. [1.2.0], [17.1], [20.1] 

93. In my opinion, Montalvo discloses a control system configured to 

monitor a set of conditions.  

94. Montalvo’s DR server 14 and DR client 16, independently or in 

combination, are examples of a “control system.” Computer 12 of Montalvo’s 

system may be operated by ISOs/ECSPs/utility companies to transmit electronic 

message data to the DR server 14 and the DR clients 16. Id., ¶[0056]. The DR server 

14 then transmits data to and receives data from the DR clients 16 to implement fully 

automated demand response actions at the end user. Id. 

95. The DR server 14 includes “a processor 100, a memory 102, a 

communications network interface device 108 and other components typically 

present in a general purpose computer.” EX1004, ¶[0060]; see also FIG. 3:  
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96. The DR server 14’s memory 102 stores data including “information 

describing the terms of DR Agreements between end users and an ISO, utility 

company and/or ECSP” for DR goals. EX1004, ¶[0068]. The memory further stores 

“monitoring data” for each end user to determine what “demand reduction action” 

should be “taken for a DR event.” Id., ¶[0069]. Monitoring data includes 

“[a]ppliance operation data,” such as end user power consumption, energy device 

operation information (including historical and real-time energy generation data), 

interior environmental data (such as temperature within a facility), appliance 
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operation data (including status or mode of operation), electricity pricing limits, and 

supplemental energy sources, among other data. Id., ¶¶[0047]-[0051], [0069]-

[0071], [0152] (price of power consumed).  

97. These are analogous to various conditions monitored in the ’433 Patent, 

including “monitored power system conditions” (e.g., amount of power generated 

from different energy sources), environment conditions, and economic conditions 

(e.g., price of power, availability of power, sources of power). EX1001, 20:40-55, 

24:61-66, 35:57-62, 54:41-52. Any two or more of the examples from Montalvo, 

together, constitute a “set of conditions”; additionally, just the same data type from 

multiple DR clients 16 (and corresponding appliance(s)) together also constitutes a 

“set of conditions.” As a non-limiting example, an embodiment of Montalvo’s 

system configured to monitor electricity pricing limits and appliance operation data 

would constitute the monitoring of a set of conditions. 
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98. The DR client 16 (shown above), which sends the monitoring data to 

the DR server 14, similarly includes a processor, a memory containing instructions, 

as well as monitoring data for one or more appliances. EX1004, ¶[0084], FIG. 4. 

The DR client 16 is electrically and/or communicatively connected to, among other 

things, appliances 170, appliances operating status monitor 200, and an electrical 

power consumption meter 210. EX1004, ¶¶[0082]-[0083]. The DR client 16 creates 

monitoring data from information supplied/acquired to the DR client 16 from the 

monitor 200, the meter 210, and/or the appliances 170. Id., ¶[0086]; see also id. 

¶[0102] (monitoring data continuously created at DR client 16). The monitoring data 

is “transmitted, in real time or substantially real time,” to the DR server 14. Id.; see 
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also id. ¶[0102], Figures 6-9 (inputs to DR client device from different appliances). 

The DR server 14 “continuously evaluates the monitoring data” thus acquired (by 

the server 14’s processor 100). Id., ¶[0128]. With this monitoring/evaluation, the DR 

server 14 “generates, and transmits over the network 20, a demand reduction action 

signal to implement the demand reduction action(s)” the DR server 14 previously 

decided upon. Id., ¶[0122]. Thus, the DR server 14 and DR client 16, independently 

or in combination, serve as a “control system” that monitors the “set of conditions.” 

d. [1.2.1], [17.2], [20.2] 

99. In my opinion, Montalvo discloses the control system configured to 

receive power option data based, at least in part, on a power option agreement.  

100. Upon the occurrence of a demand response event (“DR event”), 

Montalvo’s system employs fully automated demand response actions to reduce KW 

demand at end users. Id., ¶[0041]. The end users in Montalvo have entered into 

demand response agreements (“DR Agreements”) with ISOs, ECSPS, and/or utility 

companies, to automatically reduce KW demand for DR event(s) in accordance with 

the terms of the DR Agreements. Id. The DR Agreements “set forth the amount of 

electrical load to be reduced, and when such load will be reduced, for a DR event(s) 

by the respective end users.” Id., ¶[0003]. Montalvo further discloses that, for end 

users enrolled in DR Agreements, ISOs and/or their affiliates can transmit electronic 

OBM and Cholla Energy 
Ex. 1003 

Page 52 of 103



 
 

message data via a computer over a communications network to the DR server and 

the DR clients. Id., ¶[0056]; FIG. 3 (below).  

 

101. The data in Montalvo’s DR server may include information describing 

the terms of DR Agreements between end users and an ISO, utility company and/or 

ECSP to achieve KW demand reduction goals for particular DR events set forth in 

the DR Agreement. Id., ¶[0068]. For each DR Agreement, the DR Agreement data 

“describes those demand response events for which the end user agrees to reduce 

KW demand by implementation of one or more demand reduction actions [and] the 
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demand reduction actions that the end user agrees may be implemented for a specific 

DR event ….” Id., ¶[0068]. 

102. Montalvo teaches the computer 12, “operated by ISOs and/or their 

affiliates, such as ECSPs, utility companies,” transmitting “electronic message data 

to the DR server 14 and the DR clients 16.”  Id., ¶[0056]; see also id., ¶[0075]. This 

is received without first passing through DR client(s) 16 (e.g. id., ¶[0056]), or after 

receipt by DR client(s) 16. See id., ¶[0099]. The electronic message data describes 

or indicates a “DR event” and DR event details (such as timing and demand load 

reduction requirements”). Id., ¶[0075]. Thus, the “electronic message data” discloses 

“power option data.” 

103. The electronic message data is “based on” the DR agreement (e.g., 

“power option agreement”). The instructions and data 106 in Montalvo’s DR server 

14 enable the processor 100 to determine, “from the received, electronic message 

data, the details of the DR event, such as the start time, stop time and how much KW 

demand is to be reduced during, and also at what times during, the event.” Id., 

¶[0073] (emphasis added). The DR client similarly includes instructions 134 that the 

processor 130 may execute to process data included in demand reduction action 

signals received from the DR server and/or that the processor 130 may execute to 

process signals and/or electronic data received directly from an ISO, utility company 

and/or ECSP. Id. ¶¶[0087]-[0088]. 
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104. The DR server’s processor “determine[s] one or more demand 

reduction actions to be implemented for a detected DR event at an end user, based 

on the end user DR Agreement data 106 included in the memory 102.” Id., ¶[0076] 

(emphasis added). Thus, Montalvo’s control system is “configured to receive power 

option data based, at least in part, on a power option agreement.” 

e. [1.2.2], [17.3], [20.3] 

105. In my opinion, Montalvo combined with of APC-Tariff renders obvious 

the power option data of Montalvo specify: (i) a set of minimum power thresholds 

(or “minimum amount of power a load must use during an associated time interval”), 

and (ii) a set of time intervals, wherein each minimum power threshold in the set of 

minimum power thresholds is associated with a time interval in the set of time 

intervals.  

106. Montalvo teaches that the demand reduction (DR) server stores the 

“data 106” that describes the demand response events to which the end user has 

agreed to perform a demand reduction action, as well as the demand reduction 

actions the end user has agreed to perform in response to particular DR events. 

EX1004, ¶[0068]. Montalvo also teaches that the information in the data 106 kept at 

the DR server enables the DR server’s processor to determine the details for DR 

events “such as the start time, stop time and how much KW demand is to be reduced 

during, and also at what times during, the event.” Id., ¶[0073]. This information 
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arises from the “terms of DR agreements between end users and an ISO, utility 

company and/or ECSP to achieve KW demand reduction goals” and the electronic 

message data. Id., ¶[0068].  

107. Montalvo teaches that ISOs (e.g. PJM Interconnection), utility 

companies, and/or ECSPs enter into DR Agreements with end users. Id., ¶[0003]. 

Montalvo further notes that these entities typically require that an end user have the 

capability of reducing at least about 100 KW-200 KW demand during a DR event to 

become a party to these DR agreements. Id., ¶[0022].  

108. In my opinion, it would have been obvious to a POSA that Montalvo’s 

minimum demand reduction requirements imposed for an end user to enter into a 

DR agreement correspond to a commitment for the minimum amount of power the 

end user will use in order to be able to curtail the promised amount. A POSA would 

understand that the entire purpose of the minimum PSEDR capacity in the APC-

Tariff’s PSEDR program is to ensure that end users are capable of reducing kW 

demand by at least the minimum PSEDR capacity when directed. This was well-

understood by POSAs to be a requirement for entering into DR agreements.   

109. APC-Tariff’s teachings combined with Montalvo’s further renders 

obvious requiring a minimum amount of power consumption corresponding to the 

promised curtailment amount. As I previously discussed, APC is a utility company 

in PJM’s jurisdiction and offers a demand response program in the form of its 
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PSEDR program. EX1005, 2, 7-10, 221-225. APC’s PSEDR program, like in 

Montalvo, similarly has committed demand reduction capacity requirements. See, 

e.g., EX1005, 222 (the minimum “capacity contracted for under this Rider will be 

100 kW,” with aggregation allowed to reach that minimum). APC-Tariff specifically 

teaches that “[e]ach customer electing to participate in the program shall contract for 

a definite amount of PSEDR capacity, not to exceed the customer’s normal demand 

capable of being curtailed.”). Id., 221; see also supra § XI.A.i. 

110. A POSA would understand from these combined teachings that an end 

user must be consuming at least the amount of load for the end user to be able to 

implement the necessary DR action (e.g., Montalvo’s demand reduction amount). A 

POSA would have thus recognized that the “amount of electrical load to be reduced” 

taught in Montalvo identifies a “minimum power threshold” corresponding to the 

amount at or above 100-200 KW.  

111. This is consistent with how the ’433 Patent understands the concept of 

the “minimum power threshold.” According to the ’433 Patent, the “minimum power 

threshold” refers to “the load need[ing] to be using at least the amount of power 

subject to the option” to reduce the amount of power delivered. EX1001, 43:50-60. 

In a specific example corresponding to Figure 12, the ’433 Patent illustrates a 

minimum power threshold of 5 MW, such that “the loads must be able to operate at 

a target power consumption level that is equal to or greater than the 5 MW minimum 
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power threshold … in order to be able to satisfy the power option if it is exercised.” 

EX1001, 51:24-34. Because the load is operating at the target power consumption 

level (or greater), the power entity can reduce the power consumption by the load by 

any value from zero to 5 MW. EX1001, 51:34-36. For example, the power entity can 

exercise the option and “reduce the power consumed by the loads by 3 MW as a way 

to load balance.” Id., 51:36-47.  

112. Montalvo further teaches that the minimum power thresholds 

(Montalvo’s amount of load reduction for event(s) that must be used) are associated 

with respective time intervals (when the load maybe reduced). The “DR Agreements 

set forth the amount of electrical load to be reduced, and when such load will be 

reduced, for a DR event(s) by the respective end users.” EX1004, ¶[0003]. Notably, 

Montalvo describes plural “event(s),” which a POSA would understand to mean that 

the DR agreements relate to not just a load reduction amount for one DR event 

period, but for multiple DR event periods.  

113. Thus, in my opinion, Montalvo’s minimum power thresholds (the 

amount of load to be reduced) teach a “minimum amount of power a load must use 

during an associated time interval” (when such load will be reduced) according to 

the proposed construction. Indeed, even apart from this explicit teaching in 

Montalvo, in order for Montalvo to reduce the proper amount of load at the 

appropriate time(s) (“when such load will be reduced,” EX1004, ¶[0003]) a POSA 
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would have recognized that the DR agreement would associate the load reduction 

amounts (which impose a minimum use requirement) with the times for reduction.  

f. [1.2.3], [17.4], [20.4] 

114. In my opinion, Montalvo combined with APC-Tariff renders obvious 

the control system configured to, responsive to receiving the power option data, 

determine a performance strategy for the set of computing systems based on a 

combination of at least a portion of the power option data and at least one condition 

in the set of conditions, wherein the performance strategy includes a power 

consumption target for the set of computing systems for each time interval in the set 

of time intervals.  

115. Montalvo teaches that the DR server 14 executes instructions by its 

processor 100 “to determine one or more demand reduction actions to be 

implemented for a detected DR event at an end user, based on the end user DR 

Agreement data 106 included in the memory 102.” EX1004, ¶[0076]; see also id., 

¶[0103]. The determination for the DR actions is specifically “based on the 

objectives and details included in the electronic message data for the DR event, … 

the monitoring data, and the appliance and supplemental energy source data, and the 

end user specified objectives or thresholds for KW demand reduction.” Id., ¶[0076]. 

Moreover, Montalvo teaches that the DR client includes instructions 134 that the 

processor 130 may execute to process data included in demand reduction action 
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signals received from the DR server and/or that the processor 130 may execute to 

process signals and/or electronic data received directly from an ISO, utility company 

and/or ECSP. Id., ¶¶[0087]-[0088]. In turn, the DR client generates provides for the 

generation of energy device control signals to control the operation of selected 

appliances 170. Id. 

116. Thus, Montalvo teaches the determination of a “performance strategy” 

(the one or more DR actions) that is “based on a combination of at least a portion 

of the power option data” (“based on the end user DR Agreement data”) and “at 

least one condition” (the “monitoring data”). The determination is also in response 

to receipt of the power option data, since in Montalvo the determination is “based 

on the end user DR agreement data 106” and, particularly, “the objectives and details 

included in the electronic message data” the DR server received identifying the DR 

event (thus, “responsive to receiving the power option data”). EX1004, ¶[0076].  

117. Further, Montalvo teaches that the DR server 14 determines its 

performance strategy “for the set of computing systems.” The DR action(s) that 

Montalvo’s server 14 determines includes “reducing or eliminating consumption of 

electricity from the power grid at an appliance(s) of the end user.” EX1004, ¶[0054]. 

The DR client similarly performs actions upon the receipt of data from the DR server 

14 and/or an ISO to control the operation of selected appliances. Id., ¶¶[0087]-
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[0088]. As explained with respect to [1.1] above, the appliances are an example of a 

“set of computing systems.” EX1004, ¶¶[0044], [0054]. 

118. Finally, Montalvo’s performance strategy includes a “power 

consumption target.” When Montalvo’s DR server 14 determines one or more DR 

actions, the determination includes achieving “a KW demand reduction goal for a 

DR event at an end user.” EX1004, ¶[0076]. The “KW demand reduction goal” is 

implemented to “reduce KW demand during a DR event based on the terms for the 

end user 16 (FIG. 4) set forth in the DR agreement.” Id., ¶[0126]. The demand 

reduction goal identifies a target power consumption. And as discussed with respect 

to [1.2.2], [17.3], [20.3], a POSA in view of APC-Tariff would understand 

Montalvo’s goals to include a commitment to consume at least enough power to 

meet the promised curtailment amount. EX1005, 221. Montalvo teaches plural “DR 

event(s)” that a POSA would recognize to mean that the DR actions corresponding 

to the events would be related to the different time intervals of the respective events. 

See EX1004, ¶¶[0003], [0068]. 

119. As another, additional example that separately renders obvious the 

“power consumption target for the set of computing systems for each time interval,” 

Montalvo teaches also determining “demand reduction actions … during time 

periods not within a DR event.” EX1004, ¶[0149]. The DR actions for each time 

period of the “time periods” demonstrates another power consumption target 
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corresponding to the amount of demand reduction performed per DR action. See id. 

It would have been obvious, given that “appliances” include many examples in 

Montalvo including computing systems, see EX1004, ¶[0044], that the DR actions 

would also apply to the multiple computing system appliances taught in Montalvo.  

g. [1.2.4], [17.5], [20.5] 

120. In my opinion, Montalvo combined with APC-Tariff renders obvious 

each power consumption target is equal to or greater than the minimum power 

threshold associated with each time interval.  

121. As discussed with respect to [1.2.2], [17.3], and [20.3], Montalvo 

combined with APC-Tariff renders obvious minimum power thresholds associated 

with time intervals. It would have been obvious to a POSA that the minimum 

demand requirements imposed for an end user to enter into a DR agreement 

corresponds to a commitment for the minimum amount of power the end user will 

use in order to curtail the promised amount. See EX1004, ¶[0003] (setting forth the 

amount of load to be reduced); EX1005, 221-225 (contracting for definite demand 

reduction capacity corresponding to normal demand).  

122. In other words, an end user commits to consume (its “power 

consumption target”) at least that amount of load for Montalvo’s end user to be able 

to implement the necessary DR action in response to receipt of a DR event 

notification. See EX1005, 221-225. A POSA would have thus recognized that 
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Montalvo’s “amount of electrical load to be reduced” identifies a “minimum power 

threshold,” as clarified and demonstrated by APC-Tariff, namely the amount at or 

above 100 kW (e.g., APC-Tariff’s “minimum PSEDR capacity”). And, in fact, it 

was known for power consumption to typically be well above the minimum 

threshold.  

123. Because the combination of Montalvo and APC-Tariff teaches 

committing to a minimum amount of demand reduction, based on actual demand, it 

would have been obvious to a POSA that the combined teachings render obvious 

that each “power consumption target is equal to,” if not also “greater than,” the 

“minimum power threshold associated with each time interval.”  

h. [1.2.5], [17.6], [20.6] 

124. In my opinion, Montalvo renders obvious the control system configured 

to provide instructions to the set of computing systems to perform one or more 

computational operations based on the performance strategy.  

125. As discussed with respect to [1.2.3], [17.4], [20.4], Montalvo teaches 

the DR server 14 determining a “performance strategy” (the DR actions to be taken). 

Montalvo further teaches that the DR server 14, after generating the DR actions to 

take, generates “demand reduction action signals to be transmitted by the 

communications device 108 … to … a DR client 16 to provide for control operation 

of appliances at an end user.” EX1004, ¶[0077]; see also ¶[0122], FIG. 1: 
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126. The DR client 16, upon receipt of the control signal, in turn generates 

“energy device control signals and/or control data” to control operation of “the 

appliances 170” according to the DR action (e.g., reducing load). EX1004, ¶[0087]; 

see also id., ¶[0124], FIG 4: 
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127. Again, Montalvo’s appliances exemplarily appliances at “a computer 

operations center” where operations typically operate continuously, which a POSA 

would understand to mean that the appliances include multiple computers 

performing computing operations, such as at a data center. EX1004, ¶[0074]. 

128. In particular, Montalvo teaches that different appliances reduce load in 

response to the control signaling in a variety of ways, including turning them on or 

off, changing their set points, changing the frequency at which a device with a 

variable frequency drive operates, rescheduling load, and other actions. EX1004, 

¶¶[0116]-[0120]. It would have been obvious to a POSA, based on these teachings, 

to apply the same to computers (which have known adjustable characteristics 
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including frequency of operation, fan speed/frequency, cooling set points, turn 

on/off components or entire systems, and so on).  

iii. Claims 2-5 

129. Claim 2 adds the limitation that the control system is configured to 

monitor the set of conditions including: (i) a price of power from the power grid; and 

(ii) a plurality of parameters associated with one or more computational operations 

to be performed at the set of computing systems. From my review of the materials, 

this limitation is taught by Montalvo. 

130. First, as demonstrated with respect to [1.2.0], Montalvo’s DR server 

and client, independently or in combination, disclose the “control system.” As 

further demonstrated with respect to [1.2.0], the DR server and DR client monitor a 

“set of conditions.” Montalvo teaches that these conditions include “electricity 

pricing limits” relating to an upper threshold with respect to price for the end user. 

See EX1004, ¶¶[0070] (pricing limit), [0129] (pricing limit is a threshold that is 

monitored). 

131. It would have been obvious to a POSA that the DR server and/or DR 

client would receive the current price of power from the electrical grid in order to be 

able to compare against the pricing limit threshold. And, indeed, Montalvo teaches 

that the DR server does in fact receive “rate of electricity” in the form of “the price 

per KWH hourly” from the “ISO, utility company, and/or ECSP.” EX1004, ¶[0152]. 
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It would have been obvious to a POSA for the “electricity pricing limits” that the 

DR server monitors to further include monitoring of this price per KWH.  

132. Second, as further demonstrated with respect to [1.2.0], the DR server 

monitors additional conditions including end user power consumption, energy 

device operation information (including historical and real-time energy generation 

data), interior environmental data (such as temperature within a facility), and 

appliance operation data (including status or mode of operation). EX1004, ¶¶[0047]-

[0051], [0069]-[0071]. It would have been obvious to a POSA that examples of 

appliance operation data include an appliance’s electrical power usage operating 

frequency or speed. See, e.g., id., ¶¶[0081], [0116]-[0120]. Such appliance operation 

data monitored by the DR server teaches the claimed “plurality of parameters 

associated with one or more computational operations to be performed at the set of 

computing systems.” 

133. Claim 3 adds the limitation that the control system is configured to 

determine the performance strategy for the set of computing systems based on a 

combination of at least the “portion” option data, the price of power from the power 

grid, and the plurality of parameters associated with the one or more computational 

operations. As demonstrated with respect to [1.2.3], Montalvo’s performance 

strategy is based at least on a portion of the power option data. And, as demonstrated 

with respect to claim 2, Montalvo’s monitoring data includes both the price of power 
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(per KWH) and multiple conditions associated with the appliances’ operations, 

including power consumption, environmental data, and appliance operation data 

such as status or mode of operation (e.g., including operating frequency or speed). 

EX1004, ¶¶[0047]-[0051], [0069]-[0071], [0081], [0116]-[0120]. As further 

explained with respect to [1.2.3], Montalvo’s DR server determines one or more 

“demand reduction actions” based on the data derived from the DR Agreement 

(“power option data”), the monitoring data, and appliance data. EX1004, ¶[0076]. 

Thus, Montalvo’s teachings demonstrate that the DR action (“performance 

strategy”) is determined based on a combination of the claimed information.  

134. Claim 4 adds the limitation that the performance strategy includes an 

order for the set of computing systems to follow when performing the one or more 

computational operations, wherein the order is based on respective priorities 

associated with the one or more computational operations.  

135. Montalvo teaches that the DR server stores, for the DR events “for 

which the end user agrees to reduce KW demand by implementing one or more 

demand reductions,” a “hierarchy or hierarchies indicating an order in which demand 

reduction actions are to be implemented for a specific DR event.” EX1004, ¶[0068]; 

see also id., ¶¶[0098], [0103]-[0106]. As a result, the hierarchy information is “used 

to prioritize reducing KW demand” by first reducing loads of appliances at the end 
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user with lower power loads, and “progressively reducing KW demand by 

appliances” with higher power loads. See id., ¶[0074]. 

136. Further, and as demonstrated with respect to [1.1], Montalvo teaches a 

“set of computing systems” that is “configured to perform computational operations” 

with its appliances 170 which include computers at computer operations centers. 

See, e.g., EX1004, ¶¶[0044], [0074]. It would have been obvious to a POSA based 

on these combined teachings of Montalvo for the set of computing systems (the 

appliances as computers, at end users including data centers) to perform those 

computing operations according to Montalvo’s hierarchical teachings.  

137. For example, Montalvo already demonstrated that it was known to 

prioritize demand reduction actions to achieve a particular result (like minimizing 

impact on the end user’s operations, see EX1004, ¶[0068]). In addition to 

Montalvo’s express examples of how to prioritize various DR actions, a POSA 

would have recognized that the operations performed on the computers themselves 

would also have impacts of varying magnitudes on the amount of power consumed 

(and, therefore, the amount of demand reduction). See, e.g., EX1036, ¶¶[0049]-

[0050] (different workloads have different priorities, based on their respective 

service level agreements, resulting in different power consumption amounts).  

138. Claim 5 adds the limitation that the performance strategy further 

includes at least one power consumption target that is greater than a minimum power 
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threshold when the price of power from the power grid is below a threshold price 

during the time interval associated with the minimum power threshold.  

139. First, Montalvo combined with APC-Tariff renders obvious setting a 

power consumption target to be equal to or greater than the minimum power 

threshold, as demonstrated with respect to [1.2.4]. 

140. Second, it would have been obvious to a POSA in view of Montalvo’s 

teachings for the power consumption target to specifically be greater than the 

minimum power threshold in view of the price of power being below a threshold 

price. For example, Montalvo teaches the desirability of maintaining “thresholds 

associated with appliance operation at an end user that may be supplied from the end 

user.” EX1004, ¶[0070]. An example threshold Montalvo provides is an “electricity 

pricing limit[].” Id.; see also id., ¶[0129] (threshold pricing limit). 

141. A POSA would have understood from this teaching to correlate the load 

with the price of electricity. In Montalvo’s example, this results in one or more DR 

actions when the price of electricity reaches an upper threshold. See EX1004, 

¶[0129]. It follows that if the price of electricity falls below that threshold/limit, a 

POSA would understand the desirability of conversely increasing load with more 

advantageous pricing. Indeed, it was known for an end user’s load to be above the 

minimum amount of power consumption required to meet a curtailment (load 
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reduction) obligation. See, e.g., EX1006, ¶[0038] (bidding out an amount of 

curtailable load that is greater than a minimum load requirement at the end user). 

142. Accordingly, it would have been obvious from Montalvo’s teachings 

correlating price of power with load amount for a power consumption target to be 

above the minimum power threshold (e.g., as taught by the Montalvo APC-Tariff 

combination) when the price of power is below a threshold price.  

iv. Claims 6-8 and 19 

143. From my review of the materials, Montalvo in view of APC-Tariff 

renders all limitations of dependent claims 6-8 and 19 obvious as explained below.  

a. [6.0], [7.0], [8.0], [19.0] 

144. To the extent the Preambles are limitations, they are disclosed by 

Montalvo. For instance, Montalvo discloses a Demand Reduction Server 14 (“DR 

server”) and Demand Reduction Client Devices 16 (“DR clients”). EX1004, 

¶[0055].  

b. [19.1], [6.1] 

145. From my review of the materials, Montalvo discloses a control system 

configured to receive subsequent power option data based, at least in part, on the 

power option agreement. For instance, the end users of Montalvo have entered into 

demand response agreements (“DR Agreements”) with ISOs, ECSPS, and/or utility 

companies, to automatically reduce KW demand for DR event(s) in accordance with 

the terms of the DR Agreements. Id., ¶[0041] (emphasis added). The DR 
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Agreements “set forth the amount of electrical load to be reduced, and when such 

load will be reduced, for a DR event(s) by the respective end users.” Id., ¶[0003] 

(emphasis added). As noted with respect to [1.2.2], this describes plural “event(s).” 

146. The electronic message data in Montalvo received by the DR server 

“indicates one of a plurality of demand response events including the first demand 

response event.” Id., ¶[0026] (emphasis added). Montalvo further teaches the DR 

server receiving electronic message data to implement a “second demand reduction 

action in a predetermined hierarchy of demand reduction actions to be implemented 

in place of, or together with, the previously determined first demand reduction action 

of the same or another hierarchy.” Id., ¶[0136]. Examples of DR events include “day 

ahead” and “day of” events, for which the end user agrees to reduce KW demand 

the day following or day of receipt of a DR event request from, for example, the 

ECSP. Id., ¶[0015] (emphasis added). Montalvo also discloses that the DR 

Agreements can require reduction in KW demand for “day of” DR events to occur 

within 10 minutes or less of receiving notice.  Id., ¶[0017].  

147. Montalvo further discloses that the DR server stores “electrical power 

consumption data included in the monitoring data received from the DR clients in 

15-minute increments, and also data representative of all requests received from a 

utility Company and/or ECSP for energy demand curtailment.” Id., ¶[0080] 

(emphasis added). Montalvo further discloses that the DR server “may provide for 
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implementation of a demand reduction action in form of demand rolling, which may 

occur during a DR event.” Id., ¶[0151]. Montalvo teaches that in demand rolling, the 

DR server may provide that the DR client “reduce[] a percentage of the KW 

electrical load for the end user every 15 minutes, and on the 16th minute restores 

those electrical loads and reduces the same percentage of other electrical loads at the 

end user so that the total KW demand does not … exceed a pre-established 

threshold.” Id. 

148. Thus, it is my opinion that a POSA would understand that Montalvo’s 

teachings are not limited to a single transmission of electronic message data for a 

single plurality of DR events. For example, in embodiments where the electronic 

message data reaches the DR client 16, which then sends it on to DR server 14 (the 

“control system”), Montalvo teaches that the DR client “continuously monitors 

whether electronic message data … is received” in order for the DR server to 

“process[] the electronic message data to identify the type and details of a DR event.” 

EX1004, ¶[0099]; see also id., ¶[0101] (bypassing DR client for DR server). 

149. Thus, a POSA would understand that the control system of Montalvo is 

configured to receive subsequent power option data (e.g., subsequent electronic 

data) based, at least in part, on the power option agreement for a second plurality of 

demand response events (e.g., subsequent “day of” DR events occurring over 

different 15 minute time intervals). A POSA would have understood from 
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Montalvo’s demand rolling teachings (involving the 15 minute time intervals) that 

the DR server sends instructions (i.e., data that is based on the DR agreement) to the 

DR client regarding what KW electrical load to change either all at once (one 

transmission with instructions for multiple time periods) or spread out over time. 

Indeed, it was known to POSAs for instructions (e.g., commands) about controllable 

loads to be exchanged according to a desired granularity, ranging up to the 

granularity of the demand response program itself (e.g., per hour, per 15 minutes, 

etc.). See, e.g., EX1037, ¶¶[0054] (energy and control data tracked per time intervals 

aligned with the utility’s demand response schedule), [0058], [0125] (sending time-

based set of control commands to loads at start of time period, for DR event or 

regular operation).  

150. In addition to Montalvo’s example with the DR server sending the 

instruction to the DR client demonstrating “subsequent power option data,” a POSA 

would have understood that this teaching is also applicable to one or more electronic 

message data transmissions to the DR server from the ISO, utility, and/or ECSP 

(another demonstration of “subsequent power option data”). See EX 1004, ¶[0088].  

c. [19.2], [6.2] 

151. From my review of the materials, Montalvo discloses subsequent power 

option data specifying to decrease one or more minimum power thresholds of the set 

of minimum power thresholds.  
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152. As I discussed with respect to [19.1] and [6.1], Montalvo discloses 

receiving subsequent power option data for a second plurality of demand response 

events, for example, through its discussions of “demand rolling.” In demand rolling, 

the DR server may provide that the DR client “reduce[] a percentage of the KW 

electrical load for the end user every 15 minutes, and on the 16th minute restores 

those electrical loads and reduces the same percentage of other electrical loads at the 

end user so that the total KW demand does not to exceed a pre-established 

threshold.” Id., ¶[0151]. A POSA would understand that, in demand rolling, each 

individual minimum power threshold associated with the second (e.g., second 15 

minute) plurality of demand response events is limited to being (i) greater than, 

(ii) less than, or (iii) equal to each minimum power thresholds associated with the 

first (e.g., first 15 minutes) plurality of demand response events.  

153. In my opinion, a POSA would understand that the subsequent power 

option data of Montalvo can specify to decrease one or more minimum power 

thresholds in many situations. For example, in response to a second plurality of 

demand response events calling for lower minimum power thresholds than the first 

plurality of demand response events, the subsequent power option data of Montalvo 

would specify to decrease at least one minimum power threshold. These teachings 

alone renders obvious this limitation. 
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154. Additionally, it would have been obvious to a POSA based on the 

Montalvo-APC-Tariff combined teachings that a contracted-for amount of load 

reduction varies based on the changing needs and/or capabilities over time between 

the contracting parties. EX1004, ¶[0059]; EX 1005, 221-222. Thus, the combination 

teaches a minimum power threshold that changes based on what the contracted-for 

curtailment amount per the DR agreement. For example, it was known already to 

POSAs for a load (single or aggregated) to have different amounts of load available 

for curtailment across different time intervals (e.g., broken down according to the 

utility’s scheduling breakdown). See, e.g., EX1037, FIG. 4, ¶[0082]; see also 

EX1006, FIGs. 3-8. This includes the amount of curtailable load dropping from one 

hour to the next, resulting in a corresponding drop in the “minimum power threshold” 

at the load in order to meet the curtailable load commitment. See EX1037, FIG. 4 

(transition between 1 and 2 PM including a drop in load amount).  

d. [19.3], [7.1] 

155. From my review of the materials, Montalvo combined with APC-Tariff 

renders obvious, responsive to receiving the subsequent power option data, 

determining a performance strategy for a set of computing systems based on a 

combination of at least a portion of the power option data and at least one condition 

in the set of conditions.  
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156. In my discussion of [1.2.3], [17.4], and [20.4], I explained why 

Montalvo discloses the control system configured to, responsive to receiving the 

power option data, determine a performance strategy for the set of computing 

systems based on a combination of at least a portion of the power option data and at 

least one condition in the set of conditions. This limitation merely applies the same 

to “subsequent” power option data.  

157. Montalvo discloses that the DR server “may evaluate monitoring data 

representative of temperature and/or humidity in the interior space of a facility of an 

end user impacted by demand rolling, so that the demand reduction action may 

provide the appliances with certain electric loads are reinstated (turned ON) and 

other appliances already closest to temperature and/or humidity set points agreed 

upon by the end user are turned OFF, where different spaces or facilities impacted 

by the demand rolling may have different set points.” Id., ¶[0151].  

158. In this regard, a POSA would understand that, in the case of a second 

plurality of demand response events (e.g., second 15 minute DR events in “demand 

rolling” as well as the additional example of receiving additional electronic message 

data at subsequent time intervals based on a granularity of the utility’s demand 

response schedule, see supra claim 6 analysis) a new performance strategy would 

be determined and implemented for each second demand response event within the 

second plurality of demand response events (e.g., turning appliances on and/or off 
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in order in the second 15 minute “demand rolling” DR events), thus modifying the 

performance strategy for the set of computing systems based on at least a portion of 

the subsequent power option data and at least one condition in the set of conditions, 

particularly committing to consume at least enough power to meet the promised 

curtailment amount as APC-Tariff teaches. Again, an end-user in the real world 

practicing Montalvo would not go through the trouble of setting up the necessary 

system to perform the claimed method and bind itself through a DR Agreement with 

an ISO merely to determine a performance for the first plurality of demand response 

events and not the second. This is nothing more than the mere duplication of the 

determination demonstrated at [1.2.3]. 

e. [19.4], [7.2] 

159. From my review of the materials, Montalvo combined with APC-Tariff 

renders obvious wherein the modified performance strategy comprises one or more 

reduced power consumption targets for the set of computing systems.  

160. In my discussion of [1.2.4], [17.5], and [20.5], I explained why 

Montalvo discloses wherein each power consumption target is equal to or greater 

than the minimum power threshold associated with each time interval. The power 

consumption targets of Montalvo are effectively “reduced” when the system is 

configured to demand roll, wherein “the processor 100 may provide that the DR 

client 16 reduces a percentage of the KW electrical load for the end user every 15 
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minutes, and on the 16th minute restores those electrical loads and reduces the same 

percentage of other electrical loads at the end user so that the total KW demand does 

not to exceed a pre-established threshold.” EX1004, ¶[0151]. In my opinion, a POSA 

would understand that each reduction in the percentage of KW electrical load 

constitutes a reduced power consumption target for the set of computing systems. 

Moreover, as I explained for [1.2.4], it would have been obvious that an end user in 

Montalvo commits to at least the minimum amount of power the end user will use 

in order to curtail the promised amount. See EX1004, ¶[0003]; EX 1005, 221-222. 

f. [19.5], [8.1] 

161. From my review of the materials, Montalvo discloses a control system 

configured to provide instructions to the set of computing systems to perform the 

one or more computational operations based on the modified performance strategy.  

162. As I previously discussed with respect to [1.2.5], [17.6], and [20.6], 

Montalvo discloses providing instructions to the set of computing systems to 

perform one or more computational operations based on the performance strategy. 

The limitations of this claim merely provide the same for a “modified” performance 

strategy.  In my opinion, a POSA would understand that when a percentage of the 

KW demand load is reduced in demand rolling, the DR client/server must account 

for the reduction and provide the set of computing systems with further instructions 

to perform the one or more computational operations based on the modified 
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performance strategy. This would also be nothing more than a mere duplication of 

the provision of instructions demonstrated at [1.2.5] from Montalvo, in response to 

the subsequent power option data received in the form of either the demand rolling 

instructions or the electronic message data. As I explained with respect to [1.2.5], 

Montalvo teaches providing demand reduction signals to control the end user 

appliances according to the control action, and that the end user appliances include 

computers that perform computational operations. See EX1004, ¶¶[0044], [0074], 

[0077], [0116]-[0120], [0122], Figure 1. It would have been obvious to a POSA for 

Montalvo’s demand reduction signals to be sent in response to changes to the 

performance strategy based on subsequent power option data (e.g., electronic 

message data when received). 

v. Claim 9 

163. Claim 9 adds the limitation that the control system is a remote master 

control system positioned remotely from the set of computing systems. The basic 

features of this claim are disclosed by Montalvo. Montalvo teaches locating the DR 

server 14 “remotely from the DR client 16,” where the DR client 16 is “typically 

located at or near a facility of the end user.” EX1004, ¶[0099]. Moreover, the 

“facility of the end user” is where appliances, such as computers, are located. Id., 

¶¶[0044], [0074]. Thus, since the DR server 14 is remote from the DR client 16, and 

the DR client 16 is at or near the end user appliances including computers, then the 
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DR server 14 (a master control system) is positioned remotely from the appliances 

(computers). 

vi. Claim 10 

164. Montalvo renders obvious wherein the control system is a mobile 

computing device. Montalvo teaches that the DR server 14 does not have to be a 

“full-sized personal computer,” but instead “may be used in connection with mobile 

devices capable of wirelessly exchanging data with a server over a network such as 

the Internet.” EX1004, ¶[0096]. A POSA would have recognized from this that 

Montalvo also teaches the DR server 14 being a “mobile device” that communicates 

over a network with a server such as would be located at one or more of the ISO, 

ECSP, and/or utility. See id., ¶¶[0096], [0097]. 

vii. Claim 11 

165. Claim 11 adds the limitation that the control system is configured to 

receive the power option data while monitoring the set of conditions. The control 

system in Montalvo is configured in the same way, providing for “fully automated 

demand response, in real time or substantially real time, at one or more end users 

without human involvement[.]” Id., ¶[0055] (emphasis added). This includes 

receiving “electronic message data” (“power option data”) by “continuously 

monitor[ing]” for receipt of electronic message data (which when received, is 

“immediately” transmitted to the DR server). Id., ¶[0099]. This also includes 
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“monitoring data” with “real time status of operation of appliances 170” that is 

“continuously created.” Id., ¶[0102]. Together, a POSITA would have understood 

that Montalvo teaches receiving electronic message data while likewise monitoring 

the conditions (by “continuously” monitoring the appliances). See id. 

viii. Claim 12 

166. Montalvo renders obvious the control system configured to provide a 

request to a qualified scheduling entity (QSE) to determine the power option 

agreement.  

167. The ’433 Patent generally describes the QSE as a power entity that 

manages and schedules the power option data in accordance with the power purchase 

agreement, in both day-ahead and real-time markets. EX1001, 46:20-30; 57:49-53.  

168. Montalvo’s “ECSPs” perform the same functions as the “QSEs” from 

the ’433 Patent. Montalvo explains that the ECSP (energy curtailment service 

provider) typically has a DR agreement with the ISO (e.g., PJM), and then the ECSP 

in turn has DR agreements with end users. EX1004, ¶[0004]; see also, id. ¶[0005]. 

ECSPs operate as an intermediary between ISOs and end users for both “day ahead” 

DR events and “day of” events. Id., ¶¶[0015]-[0016]. Indeed, it was well-known to 

POSAs that “curtailment service providers,” such as Montalvo’s ECSPs, “act as a 

medium between customers and the RTO [regional transmission organization] 
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and/or ISO,” with the CSP submitting bids for the day-ahead and real-time markets. 

EX1038, ¶¶[0102] (CSP), [0292] (day-ahead), [0295] (real-time). 

169. In view of Montalvo’s teaching of ECSPs having DR agreements on 

one side with the utility/ISO, and on the other side with the end users, it would have 

been obvious to a POSA for the DR server to request the DR agreement details to 

ascertain the details of the DR agreements (examples of the “power option 

agreement”). Indeed, Montalvo teaches that the ECSPs (operating computer 12) 

“transmit, over the network 20, electronic message data to the DR server 14,” which 

in turn stores terms of the DR agreement(s) in place. See EX1004, ¶¶[0056], [0068] 

(DR server storing terms of the DR agreement); see also id., FIG. 1: 

 

 

170. Thus, since Montalvo teaches the ECSP transmitting data to the DR 

server 14 and the DR server stores agreement terms, it would have been obvious to 
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a POSA that the DR server sending a request to the ECSP is one option by which to 

ensure the DR agreement terms reach the DR server. This is one option from among 

a finite number of options to choose from (others including the ECSP transmitting 

the DR agreement when it is in place without requiring a request from the DR server, 

or having periodically scheduled transmissions between the two). 

171. It would be obvious for a POSA to try configuring Montalvo’s control 

system to obtain power option data prompted with a request—that is, obtaining 

power option data via providing a request to a ISOs/ECSPs/Utility Company—given 

the limited number of options for receiving power option data and given that the 

devices (e.g., Montalvo’s computer 12 operated by ISOs and/or their affiliates, such 

as ECSPs, utility companies and the like, to transmit electronic message data to the 

DR server and the DR clients) are already configured to communicate over a 

communications network.  

172. A POSA would have recognized that designing Montalvo’s system to 

have the DR server transmit a request to the ECSP for the DR agreement would be 

a well-known “pull” option that gives the DR server control over when 

communication occurs, relative to the other “push” options. Thus, a POSA would 

have been motivated to design Montalvo’s system to pull the DR agreement when 

in place.  
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173. Montalvo further renders obvious the control system configured to 

receive power option data in response to providing the request to the QSE. As 

demonstrated above, Montalvo teaches the ECSP transmitting the electronic 

message data (“power option data”) to the DR server, and that the DR server 

requesting the data in a “pull” fashion was a well-known option POSAs would have 

been motivated to choose to maintain control over when communication occurs. See 

EX1004, ¶[0056].  

B. GROUND 2: Claims 13-15 are rendered obvious under 35 U.S.C. 
§103 over Montalvo in view of APC-Tariff and Day. 

i. Motivation to Combine 

174. In my opinion, a POSA would have been motivated to combine 

Montalvo and APC-Tariff with Day. 

175. All three references are in the same field of endeavor. Specifically, the 

field of adjusting power consumption for loads to maintain the integrity of the power 

grid. Montalvo achieves this via its teachings of system for fully automated energy 

curtailment, which allows end users to participate in demand response programs 

such as APC-Tariff’s PSEDR program. Day achieves the same via its teachings of 

an electric load curtailment nominating system. EX1006, ¶[0009]. Day notes that its 

system “provides a safety net which further encourages plant operator to participate 

in demand response or other demand side management programs,” which a POSA 

would understand to include APC-Tariff’s PSEDR program. EX1006, ¶[0034]. 
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Thus, all three references are highly relevant to addressing the same goal of 

improved grid stability and integrity.  

176. A POSA would have further been specifically motivated to combine 

Day’s teachings of first and second time intervals and first and second minimum 

power thresholds with Montalvo’s teachings of “sets” of the same. For example, as 

discussed in to Ground 1, Montalvo combined with APC-Tariff renders obvious (1) 

“a set of minimum power thresholds” and (2) “a set of time intervals.” Through 

Day’s load nomination system, plant engineers define the load facility’s anticipated 

loads (each constituting a minimum power threshold) for the coming day on an hour-

by-hour basis (each hour constituting a time interval). Day, therefore, provides a 

specific teaching demonstrating how a POSA would implement Montalvo’s 

teachings of minimum power thresholds and time intervals. 

ii. Claims 13-15 

177. In my opinion, Montalvo combined with APC-Tariff and Day renders 

obvious dependent claims 13-15.  

iii. Claim 13 

178. Montalvo combined with APC-Tariff alone, further in combination 

with Day, renders obvious wherein the power option data specifies: (i) a first 

minimum power threshold associated with a first time interval in the set of time 

intervals, and (ii) a second minimum power threshold associated with a second time 
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interval in the set of time intervals, wherein the second time interval is subsequent 

to the first time interval. 

179. As I discussed with respect to [1.2.2], [17.3], and [20.3], Montalvo 

combined with APC-Tariff renders obvious specifying: (i) a set of minimum power 

thresholds, and (ii) a set of time intervals, wherein each minimum power threshold 

in the set of minimum power thresholds is associated with a time interval in the set 

of time intervals. See EX1004, ¶¶[0056], [0068]. As Montalvo describes a first 

demand response event of a plurality of demand response events, id., ¶[0026], a 

POSA would understand that a plurality of demand response events would further 

include a second demand response event (e.g., a second 15-minute time interval) as 

I discussed with respect to Limitation [6.1].  

180. Indeed, Montalvo teaches continuously monitoring for electronic 

message data for the DR server to process, demonstrating that Montalvo’s “power 

option data” includes “subsequent” data in the form of later electronic message data. 

See EX1004, ¶[0099]; see also id., ¶[0101] (bypassing DR client for DR server). 

Montalvo also teaches that the minimum power thresholds are associated with time 

intervals, namely “when such load will be reduced.” See, e.g., id., ¶[0003]. In 

combination with APC-Tariff’s teachings, this means that the end user is consuming 

at least the amount of load (the “normal demand capable of being curtailed”) for the 
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end user to be able to implement the necessary DR action (e.g., Montalvo’s demand 

reduction amount) corresponding to the subsequent electronic message data.  

181. Montalvo further discloses that the DR server “may provide for 

implementation of a demand reduction action in form of demand rolling, which may 

occur during a DR event.” Id., ¶[0151]. Montalvo teaches that in demand rolling, the 

DR server provides that the DR client “reduce[] a percentage of the KW electrical 

load for the end user every 15 minutes, and on the 16th minute restores those 

electrical loads and reduces the same percentage of other electrical loads at the end 

user so that the total KW demand does not … exceed a pre-established threshold.” 

Id.. It naturally flows, then, that the second demand response event (e.g., second 

“demand rolling” DR events occurring after the first 15-minute time interval) would 

similarly include its own minimum power threshold.  

182. Claim 13 is further rendered obvious in combination with Day. The 

load nomination system of Day includes a user interface configured to accept entry 

of load facility curtailment bids, backfill bids, and related load facility operational 

parameters. Id., ¶[0036]. The user interface 100 is configured to enable the plant 

engineer to define the anticipated load 135 and the absolute minimum load 130 

required to operate the plant on an hour-by-hour basis, as shown below: 
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183. As shown above, the user interface in Day illustrates at least two time 

intervals (i.e., from the 1:00-2:00 PM, and 2:00-3:00 PM), each associated with a 

unique anticipated load 135 (i.e., different amounts available for curtailment). In 

view of the Montalvo-APC-Tariff teachings, a POSA would understand that Day’s 

curtailable load amounts corresponds to the APC-Tariff’s commitment for minimum 

power consumption. Thus, it would be obvious to a POSA to modify the control 

system in Montalvo, which discloses a time incremental demand reduction action in 

the form of demand rolling, to account for unique anticipated loads as taught by Day. 

A POSA would be motivated to do so “to participate in demand response or other 

demand side management programs,” as taught by Day. EX1006, ¶[0034]. 
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iv. Claim 14 

184. Montalvo combined with APC-Tariff, further in combination with Day, 

renders obvious wherein the control system is configured to determine the 

performance strategy for the set of computing systems such that the performance 

strategy includes: a first power consumption target for the set of computing systems 

for the first time interval, wherein the first power consumption target is equal to or 

greater than the first minimum power threshold; and a second power consumption 

target for the set of computing systems for the second time interval, wherein the 

second power consumption target is equal to or greater than the second minimum 

power threshold. 

185. For example, as I have previously discussed with respect to [1.2.4], 

[17.5], and [20.5], Montalvo combined with APC-Tariff renders obvious each power 

consumption target (for each time interval) being equal to or greater than the 

minimum power threshold associated with each time interval. This claim merely 

expands on the concept of applying it to first and second power consumption 

targets/time intervals/minimum power thresholds, as opposed to referring to the 

same as “each” in a “set.” In other words, by showing that “each” is greater than the 

threshold associated with each time interval, the Montalvo-APC-Tariff combination 

likewise renders obvious the limitations of claim 14, which are a subset of those 

demonstrated with respect to [1.2.4].  
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186. Additionally, I discussed with respect to [19.3] how Montalvo discloses 

modifying of a performance strategy based on subsequent power option data and 

wherein the modified performance strategy comprises one or more reduced power 

consumption targets for the set of computing systems via Montalvo’s teachings of 

demand rolling. EX1004, ¶[0151]. In my opinion, a POSA would understand that, 

during demand rolling, a power consumption target is associated with each time 

interval, and each power consumption target for each time interval is above a 

minimum power threshold.  

187. Additionally, Figure 4 of Day features the claimed performance 

strategy: 
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188. Day teaches an anticipated load 135 of 4.2 MW for the first time 

interval (e.g., between 1:00-2:00 PM), as well as a second anticipated load 135 of 

3.8 MW for the second time interval (e.g., between 2:00-3:00 PM). In view of the 

Montalvo-APC-Tariff teachings, a POSA would understand that in order for the load 

facility to have the ability to satisfy accepted curtailment bids, the load must operate 

at or above the anticipated load 135 for each time interval to have enough capacity 

to curtail as directed. It would be obvious to a POSA to modify the control system 

in Montalvo to account for unique minimum power thresholds, specifically to have 

unique performance strategies for different demand response events calling for 

different minimum power thresholds as taught by Day. A POSA would be motivated 

to do so “to participate in demand response or other demand side management 

programs,” as taught by Day. EX1006, ¶[0034]. 

v. Claim 15 

189. Montalvo combined with APC-Tariff alone, further in combination 

with Day, renders obvious wherein the total duration of the set of time intervals 

corresponds to twenty-four hours.  

190. For example, in addition the concept of demand rolling, Montalvo 

discusses “day ahead” DR events and “day of” DR events. EX1004, ¶¶[0072], 

[0151]. Day ahead events may arise when an ISO determines there might by 

concerns of a brown out or black out the next day, while day of events arise when 
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an ISO determines that same on the day in question. EX1004, ¶¶[0072], [0151]. 

Additionally, Montalvo also explains that demand reduction actions, such as 

resetting the A/C system temperature setpoint, can be determined based on the 

monitoring of weather conditions throughout various times (e.g., morning and 

afternoon) of the day. Id., ¶[0121]. Montalvo further explains that the DR server may 

obtain “price per KWH hourly for the next 24 hours” from the ISO, utility company, 

and/or ECSP in order to “automatically determine which hours the price for 

electricity is higher than the average price the end user pays” and then implement 

demand reduction actions. Id., ¶[0152]. In this respect, based on the teachings of 

Montalvo alone, a POSA would understand that the total time of the plurality of DR 

events in Montalvo includes twenty-four hours.  

191. This is further rendered obvious in view of Day. Similar to Montalvo, 

Day discloses a set of time intervals. For example, the total duration of the set of 

time intervals in Day corresponds to twenty-four hours (12 AM to midnight below): 
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192. A POSA would have been motivated to combine the teachings of 

Montalvo and Day to have the set of time intervals to correspond to twenty-four 

hours, as taught by Day. As a result, the Montalvo control system would monitor 

and implement demand reduction actions during a total duration of the set of time 

intervals corresponding to a twenty-four hour period. EX1006, ¶[0034]. 

C. GROUND 3: Claims 16 and 18 are rendered obvious under 35 
U.S.C. §103 over Montalvo in view of APC-Tariff and Sowell. 

i. Motivation to Combine 

193. In my opinion, a POSA would have been motivated to combine 

Montalvo and APC-Tariff with Sowell for several reasons.  
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194. First, Sowell is reasonably pertinent to problems the ’433 Patent claims 

to have addressed, including problems arising from the increases in power required 

for growing blockchain operations. EX1001, 58:3-6. Sowell would aid in solving 

this problem. Sowell describes a blockchain marketplace where action items (e.g., 

offers) are uploaded and miners can bid for work. EX1007, ¶¶[0002], [0024]-[0025]. 

Sowell further describes monitoring nodes engaged in mining, including hashing 

power (or rate), electricity consumption rate, processor load, and/or price per 

hashing power. Id., ¶¶[0030]-[0031]. Thus, with Sowell’s teachings of the 

blockchain marketplace to facilitate mining operations, and especially monitoring of 

mining operations, a user would have additional mining information to manage the 

increases in power required per the ’433 Patent.  

195. Second, a POSA would have been motivated to turn to Sowell for 

additional monitoring data teachings. Montalvo teaches that the set of conditions 

includes a “rate of electricity” in the form of “the price per KWH hourly” from the 

“ISO, utility company, and/or ECSP.” EX1004, ¶[0152]. However, Montalvo leaves 

it up to the POSA with respect to all conditions that its DR server monitors. A POSA 

would have therefore been motivated to turn to Sowell, which provides additional 

examples of conditions to monitor, including a global mining hash rate and a price 

for a cryptocurrency. Combining Sowell’s teachings of additional conditions to 

monitor with Montalvo’s system teachings would result in a system that is able to 
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better manage the appliances’ operations when required to undertake a DR action in 

response to a DR event, including guiding the DR server in determining what DR 

action(s) to instruct the appliances to take.  

196. Third, a POSA would have been motivated to combine Sowell’s 

teachings of cryptocurrency mining with Montalvo’s teachings of hierarchies. The 

system in Montalvo uses monitoring data to determine which demand reduction 

actions should be taken in response to a DR event. EX1004, ¶[0069]. The monitoring 

data of Montalvo includes electricity pricing limits and real time energy 

consumption data. Id. Montalvo’s demand reduction actions are determined based 

on a hierarchy of predetermined demand reduction actions for the demand response 

event, which are ordered to minimize undesired impact at the end user. Id., ¶[0026].  

197. Similarly, the blockchain marketplace of Sowell manages nodes (e.g., 

engages with new nodes, allocates more or retracting hashing power from a node) 

and can distribute hashing commands amongst available nodes and/or resources to 

mine such hashing commands. EX1007, ¶¶[0030], [0084]. When managing nodes, 

the blockchain marketplace of Sowell takes into account progress metrics, such as 

hashing power (or hash rate), an electricity consumption rate, a processor load, 

and/or a price per hashing power. Id., ¶[0031]. The blockchain marketplace of 

Sowell can further be configured to provide recommendations to a miner of which 
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blockchain a miner should pursue, taking into account the difficulty of the 

blockchain and the current or projected value of coins. Id., ¶¶[0087]-[0088].  

198. As such, a POSA would be motivated to combine Sowell’s 

cryptocurrency mining monitoring teachings with Montalvo’s teachings of 

hierarchies. Specifically, an end user in Montalvo that employs “appliances” (e.g., 

computers) to mine cryptocurrencies would be required to reduce its KW demand 

upon the occurrence of a DR event. A POSA would be motivated to incorporate 

Sowell’s teachings of analyzing the difficulty of the blockchain and the value of 

coins into Montalvo’s hierarchies to “maximize the financial reward” of the end user 

and “minimize undesirable impacts.” EX1004, ¶[0026]; EX1007, ¶[0088]. 

ii. Claims 16 and 18 

199. Montalvo combined with APC-Tariff and Sowell renders obvious all 

limitations of dependent claims 16 and 18.   

iii. Claim 16 

200. As discussed with respect to Claim 2, Montalvo discloses a set of 

conditions including a price of power from the power grid. Moreover, as discussed 

with respect to Claim 3, Montalvo discloses a control system configured to 

determine the performance strategy for the set of computing systems based on a 

combination of at the portion of the power option data and the price of power from 

the power grid.  
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201. Further, as explained in the Reasons to Combine for Sowell, while 

Montalvo teaches multiple conditions to monitor, Montalvo leaves it up to POSA 

for all conditions that the DR server monitors. A POSA would have therefore been 

motivated to turn to Sowell, which provides additional examples of conditions to 

monitor, including a global mining hash rate and a price for a cryptocurrency. 

202. As previously discussed, Sowell is generally directed to a system, 

method, and computer program product for using a blockchain marketplace. 

EX 1007, ¶[0005]. Specifically, the blockchain marketplace of Sowell manages 

nodes (e.g., engages with new nodes, allocates more or retracting hashing power 

from a node) and can distribute hashing commands amongst available nodes and/or 

resources to mine such hashing commands. Id., ¶¶[0030], [0084]. Sowell discloses 

(1) a set of conditions including a global mining hash rate and a price for a 

cryptocurrency. Specifically, the blockchain marketplace of Sowell is configured to 

make recommendations to miners, which can be automated to include “analyzing 

the difficulty of the blockchain” which a POSA understands to be a global mining 

hash rate. Id., ¶[0088]. Sowell further teaches analyzing “the current or projected 

value of coins.” Id.  

203. Sowell further discloses (2) a control system configured to determine 

the performance strategy for the set of computing systems further based the global 

mining hash rate and the price for the cryptocurrency. Sowell’s automated 
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recommendations described above (which are based a global mining hash rate and a 

price of cryptocurrency) constitute the claimed performance strategy. These 

teachings would be combined with the DR server teachings of Montalvo. Indeed, 

Sowell already teaches the blockchain marketplace is a “central repository whereby 

miners and developers can interact.” EX1007, ¶[0025]. Thus, a POSA reading 

Sowell would understand that Sowell already contemplated operation with a 

centralized system, of which Montalvo’s DR server provides an example.  

204. Lastly, Sowell discloses (3) a performance strategy for at least a subset 

of the set of computing systems to perform mining operations for the cryptocurrency 

when the price of power from the power grid is equal to or less than a revenue 

obtained by performing the mining operations for the cryptocurrency. For instance, 

the blockchain marketplace of Sowell may provide recommendations to a miner as 

to which offers may provide the greatest return on investment based on the hardware 

configuration of the node and/or resource. EX1007, ¶[0084]. Sowell further 

describes that, if electricity rates for a particular node increase, the blockchain 

marketplace can automatically allocate the hashing power for the associated 

blockchain offer to another node. Id., ¶[0032]. Sowell further teaches that the nodes 

of the blockchain marketplace are managed based on progress metrics, which can 

include an electricity consumption rate. Id., ¶[0030]. Given Sowell’s focus on 

maximizing the financial reward of a miner and providing miners with the greatest 

OBM and Cholla Energy 
Ex. 1003 

Page 99 of 103



 
 

return on investment, a POSA would understand that Sowell blockchain marketplace 

is configured to avoid mining cryptocurrency unprofitably (i.e., when the price of 

power from the power grid is greater than the revenue obtained by performing the 

mining operations). 

205. Thus, in my opinion, it would be obvious to a POSA to modify the 

Montalvo-APC-Tariff teachings with these teachings of Sowell. Specifically, it 

would be obvious to a POSA to modify Montalvo’s control system (DR server 

and/or client) to include with its monitoring the various prices of cryptocurrencies, 

compare the cost of mining to the cost of power consumption, and direct mining to 

the most profitable cryptocurrencies at particular times. A POSA would be 

motivated to do so to “maximize the financial reward for the miner” as taught by 

Sowell. EX1007, ¶[0088]. 

iv. Claim 18 

206. The monitoring data in Montalvo may include “historical and real time 

energy consumption data describing consumption of electrical power supplied from 

the power grid,” as well as “real time energy device operation information describing 

the operating status of appliances at the end user,” which teach the claimed 

identification of information about the set of computing systems. EX1004, ¶[0069].  

207. Montalvo further discloses determining a performance strategy based 

on power option data. See supra analysis of [1.2.3], [17.4], and [20.4]. This includes, 
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for example, having different appliances reduce load in response to the control 

signaling in a variety of ways, including turning them on/ off, changing set points, 

and changing the frequency at which a device with a variable frequency drive 

operates. See EX 1004, ¶¶[0116]-[0120]. It would be obvious to a POSA, based on 

these teachings, to apply the same to computers (which have known adjustable 

characteristics including frequency of operation, fan speed/frequency, cooling set 

points, turn on/off components or entire systems, and so on). 

208. Thus, a POSA would have found it obvious based on Montalvo’s 

teachings to include, as part of the performance strategy, instructions for at least 

some of the appliances (e.g., computers) to operate at a different frequency based on 

the power option data (Montalvo’s electronic message data) and the monitored data 

from the appliances. And the only two options to change an operating frequency of 

a computer would be to increase or decrease the operating frequency, and thus it 

would have been obvious to a POSA to try both alternatives depending on the status 

of the monitoring data Montalvo’s DR server receives. Id. 

209. Claim 18 is rendered obvious further in combination with Sowell’s 

teachings. Sowell’s blockchain marketplace is configured to manage one or more 

nodes based on progress metrics associated with each of the one or more blockchain 

offers. EX1007, ¶[0030]. Managing the one or more nodes includes allocating more, 

or retracting, hashing power, from a node which a POSA would understand means 
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requiring the node to operate at an increased or decreased frequency. See id., 

¶[0030]. Sowell further teaches dictating the “processing speed” of a miner. See 

EX1007, at [0089]. Moreover, the nodes are managed based on progress metrics, 

which include information about the nodes (e.g., hashing power, electricity 

consumption rate, processor load). Id., ¶[0031]. 

210. It would be obvious to a POSA to modify the control system of 

Montalvo, in view of APC-Tariff’s teachings, with Sowell’s teachings to determine 

a performance strategy for at least a subset of the appliances (i.e., set of computing 

systems) to operate at an increased frequency based further on the information about 

the set of computing systems. For example, when a second DR event per Montalvo 

dictates a higher minimum power threshold than a first DR event (e.g., due to an 

agreed-upon higher curtailment amount), a POSA would understand that increasing 

the operating frequency of Montalvo’s appliances would effectively increase the 

KW demand of the end user to reach the higher minimum power threshold associated 

with the second DR event.  

 

I hereby declare that all statements of my knowledge made in this declaration 

are true and that these statements were made with the knowledge that willful false 

statements and the like are punishable by fine or imprisonment, or both, under 

Section 1001 of Title 18 of the United States Code.  
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