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Dear Director Vidal,

Petitioner AliveCor, Inc. respectfully notifies the parties and the USPTO of its filing of the attached
Request for Rehearing by the Director (“Request”), Paper 9, filed pursuant to 37 C.F.R. § 42.71(d) and
the Revised Interim Director Review Process adopted on July 24, 2023, of the decision by the Board
denying institution (Paper 8) in IPR2023-01434.

The Request presents the following issues, listed in order of priority, for which Petitioner seeks
review:

1. Whether the Board abused its discretion by denying Petitioner’s request to file a reply to
address Patent Owner’s unforeseeable claim construction presented in its Preliminary
Response; and

2. Whether the Board erred when it determined that the Molettiere reference did not disclose a
“detailed view” under Patent Owner’s proposed construction.

The first issue is important because the Board abused its discretion when it determined that
Petitioner should have foreseen Patent Owner’s claim construction argument, and denied Petitioner
the opportunity to address the dispositive claim construction argument in a reply. The Board’s
decision runs afoul of the Director’s recent decision in Google LLC v. Valtrus Innovations Ltd., IPR2022-
01197, Paper 12 (PTAB Mar. 29, 2023) (“[A] Petitioner cannot be expected to anticipate every
argument that may be raised by a patent owner.”) As explained in the Request, Patent Owner’s claim
construction was not reasonably foreseeable.

The second issue is similarly important because the Board erred in determining that Molettiere did
not disclose a “detailed view” under Patent Owner’s proposed construction. As the Board
acknowledged (Paper 8 at 23-24), Petitioner explained in its Petition how Figures 15 and 16 of
Molettiere disclose a “detailed view.” The sequence disclosed in Fig. 15 and 16 of Molettiere is the
same sequence depicted in Fig. 30 and 34 of the "898 patent, which Patent Owner relied on in support
of its narrow claim construction.
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