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Overview of the ’484 Patent

4’484 Patent, Ex. 1001 at Cover
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 103 1, 5–9 Lockwood and Dua

2 § 103 1, 5–9 Lockwood, Dua, Norton

3 § 103 1–19 Dua, Hong, Lockwood

4 § 103 2–4, 18, 19 Dua, Hong, Lockwood, 
Voughlohn

5
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Overview of Dua

6Dua, Ex. 1004 at Cover

• Nike patent

• Directed to “an upper for an article of footwear, 
the upper incorporating a textile element formed 
with a knitting machine.” Dua, Ex. 1004 at [0013].

• Dua’s upper has a “generally planar configuration.” 
Dua, Ex. 1004 at [0039].

POR, Paper 19 at 8



  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Overview of Hong

7Hong, Ex. 1005 at Cover

• Directed to using “[f]lat knitting machines … to knit 
fabric pieces to a particular shape or form.” Hong, 
Ex. 1005 at 1.

• Hong’s “technique consists in transferring the 
three-dimensional form to two-dimensional 
patterns.” Hong, Ex. 1005 at 3.

POR, Paper 19 at 9
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Overview of Lockwood

8Lockwood, Ex. 1003 at Cover

• Directed to “preforming shoe uppers [] using 
molds.” Lockwood, Ex. 1003 at Abstract.

POR, Paper 19 at 8
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Overview of Voughlohn

9Voughlohn, Ex. 1006 at Cover

• Directed to a “system compris[ing] a tongue of a 
predetermined footwear, a lace, a lace-end fastener, 
and at last one lace-section fastener.” Voughlohn, 
Ex. 1006 at Abstract.

POR, Paper 19 at 11
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Claim Construction
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“domed, three-dimensional structure” (claims 1, 10, and 11)
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“domed, three-dimensional structure”
  

12

’484 Patent, Ex. 1001 at 13:6–21



Institution Decision, Paper 9 at 6

  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“domed, three-dimensional structure”
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lululemon Concedes Grounds 1 and 2 in View of the Board’s 
Construction of “domed, three-dimensional structure”

14



  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon concedes Grounds 1 and 2
  

15

Petitioner’s Reply, Paper 22 at 3
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Ground 3: lululemon Fails To Show That Dua in view of Hong and 
Lockwood Renders Obvious Any of Claims 1–19

16



  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Overview of Grounds: Dua, Hong, Lockwood 

Ground 35 U.S.C. § Claims Reference(s)

1 103 1, 5–9 Lockwood and Dua

2 103 1, 5–9 Lockwood, Dua, Norton

3 103 1–19 Dua, Hong, Lockwood

4 103 2–4, 18, 19 Dua, Hong, Lockwood, 
Voughlohn

17
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lululemon Fails To Show That Hong Teaches or Suggests Forming Three-
Dimensional Structures During the Knitting Process



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon relies only on Hong for allegedly knitting three-dimensional structures
  

19

Brookstein Dep. Tr., Ex. 2005 at 114:9–17 (POR, Paper 19 at 19)Brookstein Declaration, Ex. 1002 at ¶100 (POR, Paper 19 at 19)

Petition, Paper 1 at 41



  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Hong fails to teach forming a three-dimensional structure during a knitting process
  

20

Hong, Ex. 1005 at 3 (POR, Paper 19 at 22–23)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Hong fails to teach forming a three-dimensional structure during a knitting process
  

21

Pastore Declaration, Ex. 2003 at ¶49 (POR, Paper 19 at 22–24)

Hong, Ex. 1005 at Fig. 3 (POR, Paper 19 at 24)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Nike’s expert opined that Hong’s working examples require post-processing steps

22

Pastore Declaration, Ex. 2003 at ¶51 (POR, Paper 19 at 23, 28)

Hong, Ex. 1005 at Fig. 3 (annotated) 
(POR, Paper 19 at 24; Patent Owner’s Sur-reply, Paper 23 at 5)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Nike’s expert’s testimony is unrebutted

23

Patent Owner’s Sur-Reply, Paper 23 at 7



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon’s expert did not consider Hong’s working examples

24

Brookstein Dep. Tr., Ex. 2005 at 108:23–109:9 (POR, Paper 19 at 24)

Q: So when you reviewed the Hong reference . . . 

A: Right.

Q: . . . 2 times I think you said . . . 

A: At least.

Q: . . . you never considered figures 3, 4, 5, 6, 8, or 9 or their 
corresponding descriptions; is that right?

A: That’s what I testified to, yes. 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

No reasonable expectation of success in knitting three-dimensional structures

25

Pastore Decl., Ex. 2003 at ¶51 (Patent Owner’s Sur-reply, Paper 23 at 7)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Hong’s “knitting to shape” refers to two-dimensional knitting

26

Hong, Ex. 1005 at 2 (POR, Paper 19 at 34)

Pastore Declaration, Ex. 2003 at ¶24 (Patent Owner’s Sur-reply, Paper 23 at 8)

Pastore Dep. Tr., Ex. 1022 at 56:1–5 (Patent Owner’s Sur-reply, Paper 23 at 7–8)

Q: And articles that are knit to shape, could those include 
two-dimensional shapes?

A: Yes, some of the early knit to shape fully fashioned things 
were like knitting a triangle.



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Benefits of reducing waste and labor apply equally to two-dimensional knitting

27

Pastore Declaration, Ex. 2003 at ¶54 (POR, Paper 19 at 26)

Brookstein Dep. Tr., Ex. 2005 at 114:18–115:10 (POR, Paper 19 at 26–27)

Q: Earlier, we talked about some of the benefits of 
knitting to shape, like reducing the wasted material that 
you’d otherwise have to cut away and saving the steps 
and the labor involved in cutting away the textile 
element. Do you remember that?

A: Yes, and the makeup operation.

Q: Right. Do those benefits apply to knit-to-shape two-
dimensional objects as compared with cut-and-sew 
two-dimensional objects?

MR. SMITH: Objection, form. Beyond the scope.

A: Yes. Knit-to-shape is going to be more efficient than 
cut-and-sew. 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Benefits of reducing waste and labor apply equally to two-dimensional knitting

28

Hong, Ex. 1005 at Fig. 4 (POR, Paper 19 at 26)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“Fully fashioned” = “knit to shape”

29

Brookstein Dep. Tr., Ex. 2005 at 15:5–14 (POR, Paper 19 at 27)

Q: So knit-to-shape and fully-fashioned are synonyms?

A: In my mind, yes.

***

Q: So in your declaration when you say fully-fashioned garments, that 
must mean knit-to-shape garments?

A: Yes.



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
30

lululemon Fails To Show That Dua in View of Hong and Lockwood 
Teaches or Suggests Knitting a “domed, three-dimensional structure 

shaped to extend above the plane of the first side portion and the 
second side portion”



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Hong doesn’t teach a dome extending above first and second planar side portions

31

’484 Patent, Ex. 1001 at 13:6–21



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Hong doesn’t teach a dome extending above first and second planar side portions

32

Pastore Declaration, Ex. 2003 at ¶56 (POR, Paper 19 at 29)

Hong, Ex. 1005 at Fig. 7 (Patent Owner’s Sur-reply, Paper 23 at 10)

’484 Patent, Ex. 1001 at Fig. 10A (POR, Paper 19 at 5)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

No reasonable expectation of success in knitting the claimed configuration

33

Pastore Declaration, Ex. 2003 at ¶56 (Patent Owner’s Sur-reply, Paper 23 at 12)



OVERVIEW OF GROUNDS

  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

No reasonable expectation of success to make claimed configuration 
  

“[T]he expectation-of-success analysis must match the highly desired goal, not switch 
to a different goal that may be a less challenging but also less worthwhile pursuit.”

Institut Pasteur & Universite Pierre Et Marie Curie v. Focarino, 738 F.3d 1337, 1346 (Fed. Cir. 2017)
Case referenced Patent Owner’s Response, Paper 19 at 29

34



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
35

lululemon Fails to Show That Dua or Hong Teaches or Suggests the 
“Loop” Limitations of Claims 2–4, 10, or 18–19



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
36

Neither Dua nor Hong teach or suggest the claimed “loop”
  

’484 Patent, Ex. 1001 at 13:50–14:9



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
37

Dua fails to disclose the claimed “loop”
  

Dua, Ex. 1004 at [0037] (POR, Paper 19 at 30–31)

Q: So as you sit here today, do you believe there’s any 
disclosure in paragraph 37 that supports your opinion that 
Dua discloses the loop limitation of claims 2, 10, and 18?

A: Not specifically, no. 
Brookstein Dep. Tr., Ex. 2005 at 132:1–6 (POR, Paper 19 at 30–31)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
38

Dua fails to disclose the claimed “loop”
  

Q: As you sit here today, is there anything in the 
disclosure of paragraph 41 of Dua that supports your 
opinion that Dua discloses the loop limitation of Claims 2, 
10, and 18?

A: I just want to see something before I answer that 
question. Only says a lacing system.

Brookstein Dep. Tr., Ex. 2005 at 132:13–20 (POR, Paper 19 at 30–31)

Dua, Ex. 1004 at [0041] (Petition, Paper 1 at 56)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
39

Dua fails to disclose the claimed “loop”
  

Q: Can you point me to anything in paragraph 60 of Dua 
that supports your opinion that Dua discloses the loop 
limitations of Claims 2, 10, and 18?

A: Let me read it one more time. I don’t see one, no.

Q: Nothing?

A: I don’t see it. 
Brookstein Dep. Tr., Ex. 2005 at 136:8–15 (POR, Paper 19 at 30–31)

Dua, Ex. 1004 at [0060] (Petition, Paper 1 at 56)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
40

Dua fails to disclose the claimed “loop”
  

Q: So in paragraphs 37, 41, and 60, the only thing that 
you can point to as potential support for your opinion, that 
Dua discloses the loop limitations of Claims 2, 10, and 18, 
is the fact that paragraph 37 mentions laces, and 
paragraph 41 mentions a lacing system; is that right?

A: That’s correct.
Brookstein Dep. Tr., Ex. 2005 at 136:16–24 (POR, Paper 19 at 30–31)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
41

Dua fails to disclose the claimed “loop”
  

Dua, Ex. 1004 at Figs. 13, 14

Q: Which layer has the loop structures in your opinion?

A: I can’t tell from that picture. Hold on one second. I 
define it as the second layer.

* * *

Q: So your opinion is that the lace loops disclosed in Dua 
are disclosed as being part of the intermediate layer? 

A: Yes.
Brookstein Dep. Tr., Ex. 2005 at 132:1–6 (POR, Paper 19 at 30–31)

Pastore Declaration, Ex. 2003 at ¶63 (POR, Paper 19 at 33)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
42

Dua’s “upper” includes additional non-knitted components

Dua, Ex. 1004 at [0057] (POR, Paper 19 at 31)

Dua, Ex. 1004 at Fig. 12 (POR, Paper 19 at 31)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
43

Hong fails to disclose the claimed “loop”
  

Pastore Declaration, Ex. 2003 at ¶63 (POR, Paper 19 at 32)

’484 Patent, Ex. 1001 at  2:53–54 (POR, Paper 19 at 34)

Spencer, Ex. 2004 at  § 2.1 (POR, Paper 19 at 32)

Hong, Ex. 1005 at 1 (POR, Paper 19 at 34)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
44

lululemon’s expert agrees Hong fails to disclose the claimed “loop”
  

Brookstein Dep. Tr., Ex. 2005 at 118:17–119:5 (POR, Paper 19 at 34–35)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
45

Nonobvious – neither Dua nor Hong teach or suggest the claimed “loop”
  

“We see no error in the district court’s legal conclusion of nonobviousness” where 
“[n]either Takayasu nor Smiley discloses” claimed limitation. 

St. Jude Med., Inc. v. Access Closure, Inc., 729 F.3d 1369, 1381–82 (Fed. Cir. 2013)
Case referenced Patent Owner’s Response, Paper 23 at 14



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
46

Ground 4: lululemon Fails to Show That Dua in View of Hong, Lockwood, 
and Voughlohn Renders Obvious Any of Claims 2–4, 18, and 19



  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Overview of Grounds: Dua, Hong, Lockwood, Voughlohn 

Ground 35 U.S.C. § Claims Reference(s)

1 103 1, 5–9 Lockwood and Dua

2 103 1, 5–9 Lockwood, Dua, Norton

3 103 1–19 Dua, Hong, Lockwood

4 103 2–4, 18, 19 Dua, Hong, Lockwood, 
Voughlohn

47



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
48

lululemon fails to show that Dua in view of Hong, Lockwood, and Voughlohn renders obvious 
any of Claims 2–4, 18, and 19
  

’484 Patent, Ex. 1001 at 13:23–30



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
49

Voughlohn does not cure the deficiencies in Ground 3
  

Voughlohn doesn’t teach a knitted upper:

Brookstein Dep. Tr., Ex. 2005 at 152:13–18 (POR, Paper 19 at 37)

Q: As you sit here today, aside from paragraph 345, are 
you aware of any mention of knitted footwear or a knitting 
process in Voughlohn?

A: Without reading it all, I’d say no. 

Voughlohn, Ex. 1006 at ¶¶345–46 (Petition, Paper 1 at 74)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
50

Voughlohn does not cure the deficiencies in Ground 3
  

Voughlohn doesn’t teach a knitted lace receiver knitted to an upper:

Voughlohn, Ex. 1006 at ¶¶377–79 (POR, Paper 19 at 37) Brookstein Dep. Tr., Ex. 2005 at 155:1–22 (POR, Paper 19 at 37)

Q: And in the parenthetical, each of rings, 103, 104 and 
105, is a strip of material rivetted or sewn to the footwear 
to create a fixed or movable ring; right? 
A: Yes.

***
Q: And that tells us that those are separate components that 
are attached to the article of footwear by either being sewn 
or riveted; correct?
A: That’s the way I read it, yes.
Q: So those rings are not knitted into any sort of knitted 
upper; right? They’re not formed simultaneously with the 
upper; correct?
A: In Figure 10, right.
Q: Correct?
A: Correct. 

Voughlohn, Ex. 1006 at Fig. 10



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
51

lululemon provides no articulated reasoning for combining Voughlohn
  

Brookstein Declaration, Ex. 1002 at ¶152 (Petition, Paper 1 at 77)
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