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I. INTRODUCTION

This case asks whether Petitioner proved that a skilled artisan would have
combined teachings from Peev, a Bulgarian patent about high-powered airsoft guns,
and Spitballs, an obscure product listing for toy polymer spheres. The answer is no.

Despite claiming to follow KSR’s problem-solution approach, Petitioner
nevertheless failed to prove a necessary factual predicate of its alleged obviousness
case—that a skilled artisan would have expected Spitballs to be safer than
conventional plastic airsoft rounds because Spitballs are softer. Petitioner assumed
the reductive softer-means-safer logic must apply to Spitballs; but it does not. What
Petitioner overlooked is that Spitballs are massive compared to airsoft rounds; and
increased mass increases a projectile’s capacity to injure. Petitioner also assumed a
skilled artisan would have expected the soft polymer toys described by Spitballs to
make suitable ammunition for the kind of high-powered airsoft gun taught by Peev,
and that a skilled artisan looking to make airsoft safer would have done so by
attempting to concoct softer ammunition. These additional assumptions are
unsupported in the Petition and now debunked by the evidence presented below.

Petitioner’s failures of proof mean the Challenged Claims should be upheld.
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II. THE °255 PATENT

At the time of the ’255 Patent in 2010, the recreational projectile launcher
market was dominated by foam-ammunition launchers, paintball guns, and airsoft
guns. See, e.g., EX1001, 1:23-2:3. Each of these launcher types presented a distinct
feature set that appealed to certain groups of enthusiasts and casual customers. Id.
But despite their widespread commercial adoption, foam, paintball, and airsoft
designs also had significant tradeoffs and drawbacks. /d.

For example, “[o]ne reason [Hasbro’s] NERF® foam and other foam based
projectile toys have become so popular has been due to the soft and light properties
of the foam material,” which “can be formed into balls and darts and fired from toy
weaponry with little risk of injury.” EX1001, 1:40-51. But “[b]ecause foam based
materials...are light, they are highly susceptible to air forces when trying to project
them through the air in free flight as occurs when fired from toy weaponry.” Id.
1:56-59; see also id. 1:61-64 (“The low density of foam based projectiles
...increases the effect of air resistance, drag, and other motion retarding forces.”).
As for paintball and airsoft guns, while less susceptible to air forces, many of “these
systems are for adult use only due to the energy imparted to the projectile and the
ability of the projectile to do serious harm.” 1d. 1:66-2:3.

The °255 Patent’s inventors sought “to provide an alternative soft-projectile

launching system to those presently on the market,” one that “increase[d] the user

2
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experience as compared to foam-based projectile toys, yet [also] remain[ed] safe for
children to use.” EX1001, 2:9-11, 3:59-62. The inventors achieved this feat by
creating a new type of projectile launcher that leverages the unique properties of
super absorbent polymers (“SAPs”). SAPs are polymers that can absorb an
extremely large amount of water relative to their own mass. /d. 4:54—61. SAPs have
been known since the 1960s and were primarily used in household items like diapers,
protective underwear, and sanitary napkins. I/d. But SAPs had never before been
formed as ammunition comprising a plurality of soft-projectiles configured for use

with a projectile launcher having the specific properties claimed by the ’255 Patent.

I11. PEEV & SPITBALLS, A MISMATCH BETWEEN GUNS & TOYS

Peev and Spitballs do not go together. A sophisticated, high-powered airsoft
gun like the one Peev describes is not a toy, and no reasonable person looking to
improve such a gun would have thought to combine Peev’s teachings with teachings

from Spitballs, a reference about polymer-based science toys.

A. Peev: A More Realistic Automatic Electric Airsoft Gun

Peev is about airsoft guns. More specifically, Peev is about electric airsoft
guns, which are often called “Automatic Electric Guns” or “AEGs.” EX1003 p.23,
p.26; EX2015 927 (citing EX2016 p.15). “Electric airsoft guns [1] externally

represent a copy of real firearms,” and Peev’s “task” was to make them even more

gun-like, both operationally and functionally. EX1003 p.23, p.26 (“as close as
3
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possible to...the real firearm”). The inventor, Vladimir Peev, exhibiting his
improved lifelike AEG is pictured below, and the following sections discuss Peev’s

patent and airsoft further. See EX2015 92728 (citing EX2017; EX2018; EX2019).

® ©

See EX2015 927 (citing YouTube) EX1003 p.38 (Figure 1)

1. Key Concepts About Airsoft Guns

Airsoft guns are replica firearms “that shoot ‘soft’ plastic BBs.” EX2015 429

(quoting EX2016 p.6). Real firearms with corresponding airsoft replicas include the
M1 carbine, a “light-weight, semi-automatic rifle,” the AK-47, a “popular assault
rifle” introduced in the 1940s, and the Beretta M9, “the standard U.S. Sidearm in

1985.” Id. (quoting EX2016 pp.55-60).

EX2021 p.1

N

SYSTEMA
PTW5A4 PTW

EX2022 p.1 EX2023 p.1
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Airsoft guns are used in a variety of settings. Some people “buy them because
airsoft guns provide a safe, low cost way to practice shooting skills.” EX2015 930
(quoting EX2016 p.3). Others buy airsoft guns “in order to take part in airsoft
game([s],” which “are generally military simulations played by two teams either in
indoor facilities or outdoors in a woodland setting.” Id. (quoting EX2016 p.3).
“[Alirsoft replica guns are also used by both the police and military for training
purposes, providing an easy and inexpensive alternative to other training methods.”
1d. (quoting EX2016 p.6).

Airsoft ammunition comes in the form of spherical plastic objects called

“pellets” or “BBs.” EX2015 931 (quoting EX2016 p.7). “Almost all airsoft guns
use 6 millimeter plastic BBs, but there are different weights of airsoft BBs (.12 gram,
.20 gram, .23 gram, .25 gram, etc.).” Id. (quoting EX2016 p.11). “Most airsoft guns
shoot 0.2 gram BBs at speeds from about 100 fps (feet per second) for a low-powered
spring pistol up to around 500 fps or more for customized sniper rifles.” Id. (quoting
EX2016 p.11).

Automatic Electric Guns (AEGs) “are powered by batteries and use an

electric motor to drive a gear-piston system that actually fires the BBs. AEGs are
the main weapon of choice for airsoft players due to a combination of range, rate of
fire, number of rounds per battery charge, BB capacity and faithful duplication of

actual firearms.” EX2015 932 (quoting EX2016 p.15). “AEG muzzle velocities

5
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average somewhere in the neighborhood of 300-350 fps and fire at around 500-700
rounds per minute.” Id. (quoting EX2016 p.15).

Airsoft games are typically simulated military skirmishes, patterned after

prisoner rescues, capture the flag scenarios, or famous historic battles; thus, the
shorthand term “milsim” or “MilSim.” See EX2015 933 (citing EX2016 p.6, pp.30-
32, p.42). Unlike paintball games, where players are marked with colored paint
when hit, “[a]irsoft games operate on the honor system and depend on players
acknowledging on their own when they’ve been hit.” Id. (quoting EX2016 p.38).
As one might expect, problems and conflicts arise in “instances when a player may
not feel a BB hit.” Id. (quoting EX2016 p.40).

Police and military training is effective with airsoft guns for a variety of

reasons. ‘“The ammunition is inexpensive, and minimal protective gear is required
to safely participate.” EX2015 934 (quoting EX2024 p.1). Moreover, between the
precise replication of actual firearms and the impact force of the high-speed plastic
ammunition, airsoft guns facilitate realistic “live-fire training with force-on-force
scenarios.” Id. (quoting EX2025 p.11). As one author put it: “It’s amazing how the

stress of being hit by a plastic pellet motivates you to shoot on the move as opposed

to standing in place.” Id. (quoting EX2025 p.11). By design, airsoft “feels real,” so

that trainees “still get the adrenaline dump” of live combat. Id. (quoting EX2024
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p.2). The point is to put them “under stress,” so that they make their mistakes in
training, not in the field. Id. (quoting EX2024 p.2).

Airsoft standards were promulgated by ASTM International’ in the mid-late

2000s, years before the *255 Patent. Initially handled by a smaller task group, in
2008, ASTM formed a formal subcommittee dedicated to developing industry
standards for airsoft guns. EX2015 935 (citing EX2027). Two of the early ASTM
airsoft standards were ASTM F2679-07 “Standard Specification for 6 mm
Projectiles Used with Low Energy Air Guns” and ASTM F2748-08 “Standard
Specification for Low Energy Air Guns (Less Than 1 Joule).” Id. (citing EX2028;
EX2029). Both of these standards expressly address the type of “air guns...used in
the sport common called airsoft.” Id. (quoting EX2029 p.1; EX2028 p.1). Under
F2679-07, the standard definition of “suitable” airsoft ammunition is simple:

“spherical, of 6 mm (.24 cal) diameter, non-metallic and non-liquid filled.” /d.

(quoting EX2028 p.1).

! Formed in 1898, ASTM International is a standards organization that develops
consensus technical standards for a range of products and industries. EX2015 935

n2 (citing EX2026).



Case No. [PR2023-01461
Attorney Docket No: 50745-00051P1

2. Peev’s Improvements to Conventional Electric Airsoft Guns

In many ways, Peev’s gun functions like a conventional electric airsoft gun.
See EX2015 993638 (detailing Peev’s firing sequence). However, what is unique
about Peev’s disclosure is that it remedies several problems with conventional
electric airsoft guns that Vladamir Peev and his co-inventor identified. EX2015 939
(citing EX1003 pp.23-25). Most notably in this proceeding, Peev identifies a “major
disadvantage” in that the conventional design of an electric airsoft gun “does not
provide an indication that the magazine has run out of rounds,” causing the gun to
dry fire until the user “visually detect[s]” that no ammunition is flying out of the
barrel. Id. (quoting EX1003 p.25). Peev solves this problem by configuring the gun
to cut power to the motorized gear set in response to a sensor detecting that the
magazine is empty. Id. (quoting EX1003 p.34).

What matters in this proceeding is that the plastic ammunition in the electric
airsoft gun Peev teaches is subject to multiple mechanical and pneumatic forces,
stemming both from the conventional aspects of the firing sequence and the unique
magazine-empty detection mechanism that Peev and his co-inventor discovered.

EX2015 940 (Dr. Kudrowitz detailing applied forces); see infra §1V.A.2.1i.

B.  Spitballs: Slimy, Squishy Absorbent Polymer Toys

The Spitballs reference includes what is purportedly a listing for a novelty
polymer product in the “Science Toys” department of an online store called

8
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ThinkGeek.com. EX1002 p.15; see also EX2015 941. According to the Spitballs
reference, once grown in water, the hydrated polymer balls “are slimy and squishy.”
Id. p.15. “If you throw them gently, they will bounce. If you throw them hard
enough, they will explode into mushy pieces.” Thus, the slogan: “grow ’em and

throw ’em.” Id.

_ . 4

«-rm

/
\

1 {( \
s = ______ Spitballs! |
EX1002 p.21, p.18.

PETITIONER’S FLAWED SAFER AIRSOFT MOTIVATION
THEORY UNDERCUTS THE PEEV-SPITBALLS COMBINATION

Petitioner’s obviousness case hinges on the idea that a skilled artisan would

2 ¢6

have been motivated to employ Spitballs’ “softer” hydrated polymers as replacement
ammunition to make Peev’s airsoft gun “safer.” Pet. 39-40 (addressing Peev-
Spitballs in Ground 1); see also id. 49 (incorporating Peev-Spitballs into Ground 2).

Although Petitioner claims to have arrived at this combination by following KSR’s

problem-solution approach, the record shows otherwise.
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To start, Petitioner has not proven that a skilled artisan would have recognized
the kind of spherical polymer balls described in Spitballs as a known, suitable, and
safer alternative to the conventional plastic ammunition used in Peev’s electric
airsoft gun. In KSR, the evidence showed that mounting an electronic sensor on a
pedal assembly support bracket was well known. 550 U.S. 398, 408-09 (2007). Not
so here. The record Petitioner made lacks any hint that soft, squishy, and highly
absorbent spherical polymer balls like those in Spitballs had ever been used or
contemplated in the prior art as a viable, much less “safer,” kind of airsoft
ammunition. See Pet. 34-40. What’s more, Patent Owner has now adduced
substantial contrary evidence further wundercutting Petitioner’s unproven
presumptions. Infra §IV.A. Without the hindsight benefit of the 255 Patent,
Spitballs would not have appeared intrinsically “safer” to a skilled artisan, §IV.A.1,
nor would the skilled artisan have reasonably expected that Spitballs could work as
airsoft ammunition, §IV.A.2. For these reasons alone, Petitioner’s burden of proof
1s unmet; but there’s more.

Petitioner also fails to establish with credible evidence that the kind of
absorbent polymers disclosed in Spitballs were among a limited number of known
alternatives to conventional plastic airsoft ammunition. See Pet. 34—40. In KSR,
contemporaneous literature showed that there were just a handful of possible sensor

mounting locations on an automobile pedal assembly. See 550 U.S. at 408-09.

10
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Here, though, Petitioner relies on a single ipse dixit sentence from its expert. See
Pet. 38 (citing EX1016 q77). Had Petitioner investigated the matter, it would have
found that, to the extent a skilled artisan felt the need to look beyond hard plastics
for a “softer” kind of airsoft ammunition, the design space was vast: The applicable
industry standards for airsoft at the time of the 255 Patent only excluded two kinds

of potential ammunition—metallic objects and liquid-filled objects like Spitballs.

Infra §1V.A.2.1 & §IV.B.

Finally, the balance of the evidence does not show the kind of “design need
or market pressure” at issue in KSR. In KSR, the automobile industry was trending
toward computer-controlled throttle valves and electronic pedal-assembly sensors
were “necessary.” See 550 U.S. at 407-08. Here, in contrast, Petitioner has adduced
no evidence at all that the airsoft industry was pining for “softer” ammunition.
See Pet. 34—40. In fact, the opposite is true: Airsoft became popular in part because
its ammunition is hard enough to sting but light enough to avoid serious injuries
during competitive war games and armed-forces training. /nfra §IV.C. To be sure,
it was known that airsoft guns could cause injuries. /d. Yet this fact alone does not
mean a skilled artisan would have been motivated to concoct “softer” airsoft
ammunition from Spitballs. /d.

For all these reasons and more, Petitioner fails to make its KSR case on

motivation-to-combine.

11
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A. Petitioner Lacks Proof That the Polymer Balls Taught by
Spitballs Were a Known, Suitable, and Safer Ammunition
Solution for the Airsoft Gun That Peev Taught

Petitioner’s attempt to mimic KSR requires proof that the Spitballs polymers
were among the field of “identified” prior art solutions to the alleged injury risk
problem with airsoft. See KSR, 550 U.S. at 421 (“a finite number of identified
predictable solutions™). There is no such proof. The record does not show that any
soft, absorbent polymer balls like those described in Spitballs had ever been used as
ammunition for any type of gun that even remotely resembles the electric airsoft gun
Peev teaches. Although Petitioner suggests “soft plastics, such as SAPs,” were
known ammunition options for airsoft, that conclusory statement does not address
the specific teachings of Spitballs and has no credible evidentiary support. Pet. 38.

To be sure, Petitioner need not show that the toy polymer balls taught by
Spitballs were categorically the “best option” for softer, safer airsoft ammunition;
the law does not set the bar that high. See Intel Corp. v. PACT XPP Schweiz AG, 61
F.4th 1373, 1380 (Fed. Cir. 2023); Paper 12 (Director Review Decision) p.12. What
the law does require, however, is for Petitioner to establish that the Spitballs
polymers were at least an art-recognized “suitable option.” Id. Tellingly, Petitioner

stumbles on even this minimal threshold.

12
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1. Petitioner Conflates Softness and Safety

The crux of Petitioner’s case is that softer ammunition equates to safer
ammunition. Not so. This reasoning is reductive and easily disproven.

Consider paintballs, for example. See generally EX2015 q942-58 (Dr.
Kudrowitz detailing paintball gun and potato gun examples). Paintballs are hollow
gelatin spheres filled with liquid paint that break apart on impact. EX2015 447
(citing EX2117 pp.1-3). Although the gelatin-based paintballs are plainly softer
than hard plastic airsoft ammunition, paintball guns were not considered safer than
airsoft guns at the time of the *255 Patent. See EX2015 9949-53. Petitioner’s own
evidence suggests as much, particularly the 2005 report from the California Senate
Office of Research (EX1019). See id. 9951-53. In its brief discussion of paintball
and airsoft guns, the report expressly notes that “paintball guns...have sent a rising
number of targeted victims to hospital emergency rooms.” EX1019 p.9. The report
does not make the same claim about airsoft; it mentions only the requirement to
“display identifying color markings” because “[a]irsoft guns closely resemble their
fircarm counterparts.” EX1019 p.8. More, one study shows quantitatively that
paintball gun injuries have been both more common and more likely to result in
hospitalization than airsoft gun injuries. EX2015 950 (citing EX2118 p.1, p.5).

In a nutshell, paintballs “hit harder in almost all cases” because they are “so

much more massive’:

13
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Do paintballs hit harder than airsoft BBs?

A typical paintball weighing about 3 grams and traveling at 300
feet per second will transfer about 12 joules of energy on
impact, while most airsoft BBs transfer about 1 joule of energy
- considerably less than a paintball. Of course if you're hit at
close range by an airsoft BB traveling at higher speed (say 450
- 500 fps) there will be more energy transferred, but paintballs
are so much more massive that they're going to hit harder in
almost all cases.

EX2016 p.9. Because paintballs are larger and have more mass, they carry more
kinetic energy than smaller, albeit harder, plastic airsoft rounds when fired at an
equivalent speed. EX2015 9954-58. Kinetic energy (or “muzzle energy”) is
determined using the formula KE = 0.5 * m * V2, where “m” is projectile mass and
“V” is projectile velocity (or “muzzle velocity” if measured at a point near the
muzzle of the gun). Id. 9q55. When a projectile impacts human tissue, kinetic energy
is transferred from the projectile to the tissue. Id. Given that this energy transfer
mechanism 1s what causes injuries, muzzle energy is often deemed representative of
the capacity to injure. Id. It was therefore a conventional tool for evaluating safety
of projectile launchers and ammunition at the time of the 255 Patent. Id. 995658
(citing EX1019 pp.9—-10; EX2016 p.9; EX2029 p.6).

Like paintballs, everyone agrees the polymers described in Spitballs are softer
than plastic airsoft ammunition. But also like paintballs, the Spitballs polymers are
much larger and heavier than airsoft ammunition. EX2015 459. According to
Petitioner’s Dr. Reitman, Spitballs, which “grow to about 0.6” in diameter,”

(EX1002 p.21), absorb a mass of water totaling about 1.84 g, (EX1017 967).
14
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Compared to airsoft ammunition, which could be obtained at weights as low as

0.12 g, the softer Spitballs polymers are more than 14 times heavier and, thus, carry

that much more kinetic energy and injury capacity. EX2015 959.

Petitioner and its two experts, Dr. Reitman and Mr. Delman, make absolutely
no attempt to explain why a POSITA would expect such a large and kinetic-energy
rich type of projectile like the Spitballs polymers to somehow carry less injury risk
than the lightweight plastic airsoft ammunition already on the market. Dr. Reitman’s
testimony was confined to addressing whether Spitballs describes SAPs and whether
a chemist could modify the material properties of SAPs. EX1017 412; EX2030 at
16:13-21. She gave no testimony at all regarding airsoft safety or injury risk, nor
did she opine on motivation-to-combine. Although Mr. Delman at least alleges an
“injury problem” with airsoft, his testimony fares no better on the merits because it
is utterly conclusory. Instead of providing a technical analysis that proves using the
Spitballs polymers as ammunition would reduce injuries from airsoft guns, Mr.
Delman merely states this unproven theory as if it is a self-evident fact:

Prior to 2010, Spitballs were softer projectiles (“Will bounce and/or
explode into mushy parts on impact” Ex. 1002, 21) that could be used
in place of the hard spherical plastic ammunition to address the injury

problem.

EX1016 176.

15
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But it is not self-evident that Spitballs would reduce the number or severity of
airsoft gun injuries compared to lightweight plastic airsoft ammunition. As
Petitioner and its experts well know, Spitballs are explicitly designed and marketed
to “grow[] 200x their size” to “about 0.6” in diameter,” a hydration process that,
according to Dr. Reitman, involves absorbing approximately “1.844 g” of water.
Pet. 28; EX1017 954, 967 (quoting EX1002 p.21); EX1016 9968—69, 486 (Mr.
Delman acknowledging discussions with Dr. Reitman regarding Spitballs
absorbency). Again, measured against lightweight plastic airsoft ammunition, the
hydrated polymer balls taught by Spitballs are massive, capable of carrying far more
potentially injurious kinetic energy toward the target. EX2015 959. If a skilled
artisan believed airsoft guns posed an “injury problem”—which remains unproven
(see §IV.C, infra)—they would not have considered Spitballs a likely solution.
EX2015 959, 962. Like paintballs, from a kinetic energy perspective, Spitballs
would have only made matters worse. Id. 462 (explaining that “Spitballs more
closely resemble 55 caliber paintballs...than airsoft ammunition”).

With no help from its own experts, Petitioner turns to Patent Owner’s Dr.
Kudrowitz, who agreed in the parallel ITC investigation that one way to make a
projectile less likely to cause injury would be “to make it softer.” EX1004
pp.531:25-532:9; Pet. 37. True as far as it goes, Dr. Kudrowitz’s indication that

making “it”—a given projectile with all other parameters being equal—softer may

16



Case No. [PR2023-01461
Attorney Docket No: 50745-00051P1

reduce injuries does not mean that substituting much larger and heavier projectiles
like paintballs or Spitballs would have any safety benefit compared to lightweight
plastic airsoft ammunition. EX2015 9960-61 (explaining how “Petitioner has taken
my quote out of context...”). That’s not what Dr. Kudrowitz was asked, and that’s
not what he said. /d.

If it were actually true that a skilled artisan would have seen Spitballs as a
suitable and safer kind of airsoft ammunition, Petitioner had every opportunity to
prove it so. That Petitioner made no attempt to establish this factual predicate to its
motivation theory with probative and credible evidence is telling, particularly now

that the record contains persuasive countervailing evidence from Patent Owner.

2. Unsuitable for Peev’s Airsoft Gun, Spitballs Are Squishy,
Liquid-Filled Projectiles That Easily Break Apart

i. Liquid-Filled Spitballs Defy the Standard Definition of
Airsoft Ammunition

A skilled artisan, which Petitioner says would include ““a toy designer with at
least five years’ experience designing toys,”* (Pet. 22), would have consulted and
followed the applicable ASTM standards when considering adaptions to a consumer

product like airsoft guns, particularly in the context of promoting safety. EX2015

> The ALJ deemed Petitioner’s proposal (and others) “appropriate for the level of

ordinary skill” in the parallel ITC investigation. EX2007 p.29.
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963-64. For a toy designer, following ASTM standards was more than just
engrained as a best practice; it was the law for consumer toy products. Id. 464; 15
U.S.C. §2056b(a) (incorporating “ASTM International Standard F963-07
Consumer Safety Specifications for Toy Safety (ASTM F963)).

Accordingly, a skilled toy designer undertaking Petitioner’s hypothetical
quest to make Peev’s airsoft gun safer via softer ammunition, would have naturally
conducted their material-selection search using the design space defined by ASTM’s
applicable standards on airsoft ammunition—ASTM F2679-07. EX2015 964.
Under F2679-07, the standard definition of “suitable” airsoft ammunition is simple:

“spherical, of 6 mm (.24 cal) diameter, non-metallic and non-liquid filled.” EX2028

p.1. The hydrated Spitballs polymers are, of course, filled with water and, thus, do

not fit the bill. See EX2015 9965—66; EX1002 p.21 (“Spitballs...will absorb water

and grow up to 200 times their original size.”); EX1017 962 (Dr. Reitman stating

that “Spitballs were swelled with water”).

Not only does Petitioner’s evidence fail to show that replacing plastic airsoft
ammunition with the Spitballs polymers would have made Peev’s airsoft gun any
safer (see §IV.A.1, supra), the record is now clear that using Spitballs would have
fundamentally undermined Peev’s stated “task.” EX2015 967 (quoting EX1003
p.26). Peev wanted to create an improved electric airsoft gun, but the result of

Petitioner’s Peev-Spitballs combination is something the industry would not have
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considered to be an airsoft gun at all. /d. (citing EX2029 p.2). This approach would
have made little sense, even if the skilled artisan were resolute on improving safety
with softer ammunition. Id. 466, 968. After all, the ASTM airsoft standards leave
open countless different materials and constructions that are softer than hard
plastics—e.g., foam materials, sponge materials, pulp materials, soft plastics, soft
rubbers, etc. Id. (citing EX2028).

Flouting the applicable industry standards when so many other compliant
materials were readily available is simply not plausible. It is the polar opposite of
the KSR fact pattern Petitioner attempts to emulate. In KSR, the industry was
trending toward the purported combination, so much so that the addition of an
“electronic sensor” was deemed “necessary.” 550 U.S. at 407-08. Here, though,
the ASTM standards show that the airsoft industry had turned away from liquid-
filled projectiles like the Spitballs polymers. Just as the facts here diverge from KSR,

so too should the ultimate conclusion on obviousness.

ii. A Skilled Artisan Would Not Reasonably Foresee
Spitballs as Suitable Ammunition for an Electronic
Airsoft Gun Like Peev’s

Even setting aside the ASTM airsoft standards, it would have been clear to
anyone, especially a skilled artisan, that the kind of polymers described in Spitballs

would not have produced suitable ammunition for an electric airsoft gun like Peev’s.
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For one, the skilled artisan would have recognized that the toy polymer balls
taught by Spitballs are designed and marketed to break apart—“explode”—under
modest pressure, such as the force of impact when thrown by someone “3 and up.”
EX2015 970 (quoting EX1002 p.21). The idea that such a “soft” and “squishy”
projectile could withstand the firing forces applied by a high-powered electric airsoft

gun, which typically expels ammunition at more than 300 feet per second, is

unrealistic on its face. EX2015 4469-71 (citing EX2016 p.15).

In addition to the pneumatic and mechanical firing forces of a conventional
electric airsoft gun, Peev’s improved design stresses the ammunition even more.
EX2015 9972-73. As mentioned at Section I11.A.2, Peev sought a cure to the “major
disadvantage” of prior electric airsoft guns that lacked an empty magazine indicator.
EX1003 p.25-26. Peev’s solution to this problem involves a mechanism that presses

an airsoft round between a magazine spring 23a and a contact sensor 19. See

EX2015 972 (citing EX1003 p.34).
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@ (2"4 Chamber Barrel

Magazine

EX1003 p.39 (Figure 2 (annotated)).

For Peev’s teachings to work, the ammunition must transfer the spring force
to the sensor without breaking apart. See EX2015 72 (citing EX1003 p.34). But
breaking apart and exploding is exactly what Spitballs teaches. EX1002 p.21
(“[Tlhey will explode into mushy pieces.”). No skilled artisan—not even
Petitioner’s toy designer looking to further improve Peev from a safety
perspective—would have reasonably considered the soft, squishy Spitballs polymer

teachings suitable for combination with Peev’s airsoft gun teachings. EX2015 973.
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Petitioner’s experts do not deny that Spitballs would break apart under the
firing forces of an electric airsoft gun like Peev’s. In fact, Mr. Delman expressly
acknowledges this “premature breakage” dilemma with the combination. EX1016
q78. Nevertheless, in Mr. Delman’s view, a skilled artisan could adjust the material
properties of the Spitballs polymers to withstand the necessary forces or change the
design of Peev’s airsoft gun to reduces those forces. Id. Neither theory holds water.
See EX2015 q974-75.

For one, no one knows whether the Spitballs polymers could somehow be

modified to sufficiently improve their strength and stiffness without sacrificing their

characteristic softness, the keystone of both Petitioner’s claim element mapping and

motivation-to-combine theory. Pet. 42, 34-40. Mr. Delman relies entirely on Dr.
Reitman for his understanding of polymer material properties, and Dr. Reitman’s
testimony is silent on this critical question. See infra, §VI. If anything, Dr. Reitman
suggests a negative correlation between stiffness and strength on the one hand and
softness on the other. See infra, id.

As for Mr. Delman’s proposal to modify Peev’s gun to apply less force against
the ammunition, (EX1016 978), it merely speaks to what a skilled artisan purportedly
“could have made,” not to the critical question of what the artisan “would have been
motivated to make.” Belden Inc. v. Berk-Tek LLC, 805 F.3d 1064, 1073 (Fed. Cir.

2015); see also EX2015 §74. The posture of Petitioner’s motivation theory is that
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of a someone searching for a suitable and safer type of ammunition for Peev’s airsoft
gun. Pet. 34-40. But Mr. Delman turns that theory on its head. Revealing “the
prejudice of hindsight,” he presumes an artisan would have selected Spitballs and
then proposes retrospectively to change Peev in a manner that suits his “preordained”
selection. Polaris Indus. v. Arctic Cat, Inc., 882 F.3d 1056, 1068 (Fed. Cir. 2018).
“[S]imply retrac[ing] the path of the inventor” is not how obviousness works. Ortho-

McNeil Pharm., Inc. v. Mylan Labs., Inc., 520 F.3d 1358, 1364 (Fed. Cir. 2008).

B. Even If Spitballs Were a Safer Airsoft Ammunition Option,
Petitioner Does Not Establish That There Were a Finite Number
of Alternatives Easily Traversed by a Skilled Artisan

Petitioner acknowledges that its attempt to parallel the KSR design-need
theory requires a showing that the Spitballs polymers were one of “a finite number
of ammunition options that a POSITA could have considered.” Pet. 38; see also id.
5, 34, 37. Petitioner states without explanation that:

There was a finite number of ammunition options that a POSITA could
have considered that would have a reasonable expectation of success,

including rubber, cork, foam, and soft plastics, such as SAPs.

Pet. 38 (citing EX1016 977, where Mr. Delman makes the same conclusory
statement). There are multiple flaws with Petitioner’s approach, any one of which

is fatal to the Peev-Spitballs combination.
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First, it does not follow that merely identifying what the universe of softer
ammunition materials “includ[es]” can define the extent, scope, or breadth of the
known options. The root word “include” is an open-ended term indicating that one
or more listed items are part of a larger group; it does not limit or constrain the group.
That Petitioner lists “rubber, cork, foam, and soft plastics, such as SAPs” in a non-
limiting fashion does not exclude all of the other types of materials Petitioner failed
to address—e.g., the gelatin materials used to make paintballs. EX2117 p.1.

Second, Petitioner’s open-ended statement has no meaningful evidentiary
support. Petitioner cites only to its experts, and the experts come up short. The cited
paragraphs of Dr. Reitman’s declaration make no reference at all to potential airsoft
ammunition. See Pet. 38 (citing EX1017 993639, 46-48). This comes as no
surprise, seeing as Dr. Reitman acknowledged that airsoft considerations are beyond
the scope of her testimony. See EX2030 at 117:17-118:20. Mr. Delman’s
declaration is likewise no help because he simply parrots back the same conclusory
sentence in the Petition. Compare Pet. 38, with EX1016 977. Conclusory expert
testimony is entitled little to no weight before the Board and cannot provide
substantial evidence of obviousness before the Federal Circuit. See Xerox Corp. v.
Bytemark, Inc., IPR2022-00624, Paper 9 at 15 (PTAB Aug. 24, 2022) (precedential)
(“[T]he cited declaration testimony is conclusory and unsupported, adds little to the

conclusory assertion for which it is offered to support, and is entitled to little
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weight.”); TQ Delta, LLC v. Cisco Sys., 942 F.3d 1352, 1359-60 (Fed. Cir. 2019)
(“This court’s opinions have repeatedly recognized that conclusory expert testimony
is inadequate to support an obviousness determination[.]”).

Third, even in a hypothetical where the record adequately established that
“rubber, cork, foam, and soft plastics” define the entire universe of ammunition
choices, this still would not be enough to make Petitioner’s case. These four
categories represent countless distinct polymers—e.g., natural or synthetic, organic
or inorganic, thermosetting, thermoplastic, elastomer, just to name a few. EX2120
pp.27-28 (discussing “Thermoplastic and Thermosetting Polymers), pp.73—84
(discussing “Polymer Types”). “[The Federal Circuit] and obviousness law in
general recognizes an important distinction between combining known options into

a finite number of identified, predictable solutions...and merely throwing

metaphorical darts at a board in hopes of arriving at a successful result.” Leo Pharm.

Prods. v. Rea, 726 F.3d 1346, 1357 (Fed. Cir. 2013) (quotes omitted)’. This case is

the latter.

3 See also Ortho-McNeil Pharm., 520 F.3d at 1364 (“The passage above in KSR

posits a situation with a finite, and in the context of the art, small or easily traversed,

number of options that would convince an ordinarily skilled artisan of obviousness).
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C. Petitioner Confuses the Existence of Airsoft Injuries with a KSR-
Like “Design Need” to Make Safer Ammunition for Peev’s Gun

1. If Peev’s Gun Is a Children’s Toy, as Petitioner Contends,
Petitioner Fails to Prove It Would Cause Injuries

If Petitioner has its way, the Board will make a factual finding that Peev’s
electric airsoft gun is a “toy.” Pet. 40 (citing EX1016 981). Setting aside for the
moment that this contention is demonstrably wrong, examining the logical
conclusion it compels shows why the Petition is fundamentally flawed and must fail.

At the time of the *255 Patent, the United States code required adherence to
“ASTM International Standard F963-07 Consumer Safety Specifications for Toy
Safety (ASTM F963), as it exists on August 14, 2008.” See 15 U.S.C. § 2056b(a);
According to ASTM F963-07, launchers used with “rigid projectile[s]” can have a
kinetic energy no greater than “0.08 J,” an exceptionally low limit. EX2015 9476—
77 (quoting EX2119 p.17). At a kinetic energy limit of 0.08 J, the maximum
allowable speed for a 0.20 g plastic airsoft round is only about 91 feet per second
(fps) or about 117 fps for a 0.12 g round. EX2015 477.

There is no record evidence of any airsoft injuries at muzzle velocities in the
90-120 fps range. EX2015 9978-80. At best, Petitioner identifies a report of

“damage to the human eye...from a gun discharging a pellet or BB at a muzzle

velocity of 130 fps.” Pet 34 (quoting EX1019 p.9). And besides, this report

distinguishes “pellet and BB guns” from “two other kinds of [guns that] have wide
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appeal but are less powerful and therefore do less harm—‘airsoft’ guns and paint

ball guns.” EX1019 p.8; EX2015 4[79; see also id. §53.

That Petitioner was unable to adduce any evidence at all showing significant
injuries from a “toy” projectile launcher is hardly a surprise. That is why the toy
safety standards of ASTM F963—07 were made mandatory by law: to prevent
injuries. A skilled artisan like Petitioner’s ordinary “toy designer” would not have
thought a standards-compliant toy launcher was unsafe and, thus, would have no

reason to embark on a journey to invent a novel kind of ammunition. EX2015 ¢80.

2. If Peev’s Gun Is a Military-Grade Projectile Device, as Peev
Says, Petitioner Fails to Show a Need for Safer Ammunition

The truth of the matter is this: Peev did not teach a “toy.” In fact, Peev’s stated
“task” was to create an electric airsoft gun that functions “as close as possible” to a
“real firearm,” up to and including an “automatic” firing mode. EX1003 p.22, p.26.

The kind of gun Peev taught is one that “finds application in the sporting gun

industry and is used for military simulations or training, or for entertainment in

airsoft games.” EX1003 p.22. It is a high-powered, military-grade projectile device
designed for “faster shot repeatability” and to avoid any potential “defect” that might
otherwise cause a “decrease” in muzzle velocity. EX2015 481 (quoting EX1003

p.25, p.28).
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Everyone can agree that military-grade electric airsoft guns like Peev’s can
cause injuries. That fact alone, however, does not resolve the inquiry at hand. What
matters is whether the potential for injury would have motivated a skilled artisan to
pursue the specific combination Petitioner proposed—using polymers spheres like
Spitballs as ammunition for Peev’s gun. Petitioner has no legitimate evidence on
this necessary and critical point. To wit, Petitioner has not proven:

e That the toy polymer balls taught by Spitballs—or any SAP—had ever been

used as ammunition for an airsoft gun before the °255 Patent?;

e That a skilled artisan would have even considered the liquid-filled
polymer balls taught by Spitballs to be within the design space of

suitable airsoft ammunition (see supra, §IV.A.2.1);

e That a skilled artisan would have reasonably expected the polymer balls
taught by Spitballs to withstand the pneumatic and mechanical forces

applied by Peev’s electric airsoft gun (see supra, §1V.A.2.11); or

* See, e.g., EX1004 p. 293:15-18 (Mr. Delman admitting that he was “not aware of
any prior art device that launched soft projectiles made [of] super absorbent
polymers using an airsoft mechanism” before his engagement to invalidate the *255
Patent.); EX1017 994045 (Dr. Reitman detailing the known applications and
application-specific property profiles of SAPs, none of which include projectiles,

much less airsoft ammunition).
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e That a skilled artisan considering the polymer balls taught by Spitballs
would have thought they could meaningfully reduce the potential for
injury (see supra, §IV.A.1).

Peev’s gun, like virtually all other high-powered airsoft guns, is meant to
mimic “real fircarm[s].” EX1003 p.26; see also §III.A.1, supra; EX2015 9927-34,
82. Part of mimicking a real firearm is mimicking—to a lesser degree—the impact
of an ammunition round, which is necessary for cooperative airsoft games and
military/armed-forces training. EX2015 982. To be sure, the goal is not to “mimic
the [exact degree of potential] injury caused by real firearms,” but there is a need
with airsoft to maintain the speed and force of impact. Paper 12 (Director Review
Decision) p.11. For example, in airsoft games, where players self-report hits, the
force of impact is how someone knows they have been shot. EX2015 482 (citing
EX2016 p.38, p.40). Likewise, in military and armed-forces training, the potential
to suffer pain from a hit is critical to simulate a live-fire environment and boost
adrenaline levels. EX2015 983 (citing EX2024 p.2; EX2025 p.11). With airsoft, the
speed and the force of impact are a feature, not a bug. A skilled artisan would have

known so and appreciated that the natural consequence of this feature is
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“preserv[ing] an airsoft gun’s ability to cause [at least minimal] injury.” Paper 12
(Director Review Decision) p.11.°

So, yes, high-powered airsoft guns like Peev’s are inherently dangerous to a
limited extent. They are not toys and misusing them can cause injuries. Yet, that
does not mean a skilled artisan would have perceived a KSR-like design need or
market pressure in the art to invent a never-before-seen kind of airsoft ammunition
based on the squishy absorbent Spitballs polymers simply because they are softer.
EX2015 984. Again, there were numerous known alternatives for softer ammunition
that would have readily commended themselves to the skilled artisan’s attention.
See supra, §IV.A.2.1. The hydrated spherical polymers described by Spitballs are
not one of them. Besides, the record does not establish, or even suggest, that softer
ammunition equates to safer ammunition. See supra, §IV.A.1; see also EX2015 §85.
Instead, the record makes clear that adjusting muzzle velocity and adjusting
ammunition weight were the predominant ballistic techniques for reducing the risk

of airsoft injuries, and Spitballs’ teachings offer no relief on those fronts. Id.

> The record reviewed by the Director contained only limited indirect evidence on

this point. Now, though, Patent Owner has adduced conclusive direct evidence.
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V. PETITIONER’S ALTERNATIVE MOTIVATION THEORIES ALSO
FAIL

Petitioner posits two alternative theories at the tail end of its motivation
discussion; each are easily dispelled.

First, Petitioner suggests that the Peev-Spitballs combination can be sustained
merely because the two references “are in the same field of endeavor.” Pet. 39—40.
But this argument is unsound both legally and factually. The mere existence of two
references in one field does not explain why a skilled artisan would have combined
them. See TriVascular, Inc. v. Samuels, 812 F.3d 1056, 1066 (Fed. Cir. 2016) (it is
necessary to explain “why the references would be combined™). The Tyco decision
Petitioner cites does not relieve its burden to answer the why question at the heart of
any motivation-to-combine inquiry. See Pet. 40. In Tyco, the Court simply observed
that the art references in question shared “a common field of endeavor” as part of its
rationale for rejecting the patent owner’s rebuttal argument about the combination
being unworkable. See Tyco Healthcare Grp. LP v. Ethicon Endo-Surgery, Inc., 774
F.3d 968, 978 (Fed. Cir. 2014). This case does not lower the bar on obviousness.

Petitioner is likewise wrong on the facts. Spitballs is directed to a science toy
and Peev describes an airsoft gun that mimics a real firearm. See EX1002 p.21

(“Geek Toys” and “Science Toys”); EX1003 p.26 (“The task of the invention is to
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create an electric airsoft gun[.]”). These references are not in the same field, as

confirmed by Dr. Kudrowitz’s testimony that the ALJ credited.

From how I understand this, Mr. Delman says that these claims are not valid and it
would be obvious based on combining two patents related to Airsoft guns, Peev
and Nagayoshi, with two science foys [Spit Balls and Clear Spheres]. And I don’t
agree with that obviousness assessment. Peev and Nagayoshi are both about taking
Airsoft guns and trying to make them more like real firearms. And if you put SAP
in Airsoft guns, it makes them less like Airsoft guns.

(Tr. (Kudrowitz) at 455:22-456:5 (emphases added).).

EX2007 (Initial Determination) p.71.

Second, Petitioner provides a one-sentence allegation that the Peev-Spitballs
combination is merely “a simple substitution” of known elements. Pet. 40. But here,
too, Petitioner relies on a distorted view of the law. KSR’s discussion of a “simple

substitution” is in the context of repurposing “prior art elements according to their

established functions.” KSR, 550 U.S. at417. As discussed (supra, §1V), Petitioner

has not presented any credible evidence that ammunition for an airsoft gun was an

“established function” of a polymer product like the one taught by Spitballs.

PETITIONER FAILS TO ESTABLISH A REASONABLE
EXPECTATION OF SUCCESS IN REACHING THE CLAIMED
INVENTION VIA THE PEEV-SPITBALLS COMBINATION

To the extent Petitioner and its experts propose modifying the Spitballs
polymers in an effort to rehabilitate their now-debunked motivation-to-combine
theory, doing so only creates another case-dispositive flaw—the absence of any

reasonable expectation of success. See, e.g., EX1016 q77 (Dr. Delman stating,
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“Based on my discussions with Dr. Reitman I understand that SAPs were known to
be easily adjustable as to size, shape and softness.”). Either way, the Petition fails.

According to Dr. Reitman, “[pJolymers that are referred to as superabsorbent
polymers (SAPs) are a large class developed to provide the ability to absorb and hold
liquids.” EX1017 421. Dr. Reitman further notes that “the properties of hydrated
SAP particles, such as size, shape, gel strength and absorbency, are the result of
structure-property relationships.” EX1017 §12. The structure of a SAP, Dr. Reitman
explains, is the product of at least four different kinds of variables:

1. The “SAP chemistries,” which “can be categorized generally as non-

ionic..., ionic..., amphoteric.. ., or zwitterionic” (EX1017 926-27);

2. The “wide variety of crosslink types and a wide range of crosslink

densities” (EX1017 9928-30);

3. Other “factors” regarding the “network topology” (EX1017 31—
35); and

4. The “engineering choices” regarding manufacturing processes
(EX1017 9436-39).

Dr. Reitman’s direct testimony concedes that the “overall genus of SAP chemistries”

includes a “large number of different base polymer compositions,” each of which
can be processed to include “a wide variety of crosslink types and...crosslink

densities.” EX1017 926, 928. When asked on cross-examination to quantify the
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number of available options, Dr. Reitman could not do so. EX2030 at 84:19-85:4
(“I'haven’t performed such an analysis in the scope of this work.”), 86:10—16. There
is no record evidence that the breadth of potential SAP structures and material
property profiles achievable is anything but unknown and unknowable.

Worse, the Spitballs reference gives no clue as to what kind of chemistry,
crosslinking, network topology, or manufacturing techniques were used to make the
described polymers. See generally EX1002. With innumerable possibilities and no
place to start, there is no record evidence that someone with “a bachelor’s in
materials science chemistry, or [the] equivalent,” (Pet. 21-22), would have
reasonably expected to succeed at achieving the *255 Patent’s claimed invention by
adjusting the polymer structures and properties of Spitballs to somehow make
suitable and softer ammunition for a high-powered airsoft gun.® Dr. Reitman leaves

this critical issue unanswered.

6 Here, as before, Petitioner fails in its attempt to fill the gap with an alleged
admission by Dr. Kudrowitz in the parallel ITC investigation. See Pet. 38 (quoting
529:21-530:12). There, Dr. Kudrowitz only agreed that someone could make a soft
SAP projectile “that would fit inside of an airsoft gun.” Id. He was not asked
whether such a SAP projectile would make suitable airsoft ammunition for a high-

powered electric gun like Peev’s.
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At best, Dr. Reitman simply assumes that any and all adjustments that might
be necessary could somehow be done. But she did not do the work to confirm such
a hindsight-biased assumption. Despite confirming that “the intended application
for an SAP impacts the bulk characteristics that the material must exhibit,” (EX1017
940), Dr. Reitman’s declaration makes no mention at all of the characteristics needed
to successfully deploy the Spitballs polymers as airsoft ammunition, nor could she
even recall having any conversations with Mr. Delman about airsoft guns, (EX2030
at 117:17-118:20). By her own admission, Dr. Reitman’s generic conclusion that
the properties of SAPs can be varied does not address whether such properties could
be varied successfully to carry out “the intended application” Petitioner proposes in
the Peev-Spitballs combination, which everyone agrees had never been done at the
time of the *255 Patent.

“[T]o have a reasonable expectation of success, one must be motivated to do
more than merely to vary all parameters or try each of numerous possible choices
until one possibly arrived at a successful result.” Pfizer, Inc. v. Apotex, Inc., 480
F.3d 1348, 1365 (Fed. Cir. 2007) (quoting Medichem, S.A. v. Rolabo, S.L., 437 F.3d
1157, 1165 (Fed. Cir. 2006)). But rote trial and error amidst endless possibilities is
the best one could possibly glean from Dr. Reitman’s testimony. It’s not enough.

If this clear deficiency were not conclusive, there is more: The material

properties that hold the key to Petitioner’s obviousness case have an inverse
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relationship in the context of SAPs. To succeed at achieving the 255 Patent’s
claimed invention via the Peev-Spitballs combination, the Spitballs polymers must
somehow be made to possess sufficient strength to withstand the pneumatic and
mechanical forces applied by Peev’s high-powered electric airsoft gun, while at the
same time retaining the softness characteristic that Petitioner relies on for its
mapping to the *255 Patent’s claim elements and its softer, safer airsoft theory. See,
supra §1V.A.2.ii. The problem for Petitioner is that Dr. Reitman’s testimony reveals

an inverse relationship between strength and softness.

For example, Dr. Reitman testified during cross-examination that a chemist
would “make Spitballs stronger” by “increasing crosslink density.” EX2030 at

110:3-21. And increasing crosslink density not only results in higher strength, it

also yields higher stiffness—i.e., lower softness’—per Dr. Reitman:

The higher the density of anchor points or crosslinks between polymer
chains, the higher the material stiffness, tensile strength, and resistance
to plastic deformation, as well as the lower the ability to absorb

compatible fluids.

7 EX2030 at 72:13-73:3 (Dr. Reitman explaining that “stiffness...can also be

qualitatively described as softness”).
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EX1017 q19. In short, you cannot have it both ways. As Dr. Reitman explained to
Petitioner’s counsel on re-direct: A chemist could either “us[e] crosslink density to
make them softer by reducing the density or stronger and harder by increasing the
crosslink density.” EX2030 at 126:11-15; see also 112:4-12 (explaining that a
chemist would “make Spitballs softer” by “reduc[ing] the crosslink density™).

As another example, Dr. Reitman also opined that “you could make Spitballs
stronger” by “changing the degree of hydration”—i.e., “the amount of time that the
[SAP] resides in a liquid.” EX2030 at 110:12—-111:13. But this, too, would sacrifice
softness. Mr. Delman demonstrated as much in a live experiment before the ALJ in
the parallel ITC investigation. There, while handling an alleged SAP called “Clear
Spheres” that was only partially hydrated because it sat in water for just 30 seconds,
Mr. Delman characterized the object as “firm.” EX1004 p.263:4-5; see also
generally 259:3-263:4. Not soft, “firm.” Id.

Suffice it to say, any suggestion by Petitioner and its experts that Spitballs
could be easily or routinely modified to achieve the 255 Patent’s claimed invention
via their asserted Peev-Spitballs combination is not credible. The prior art references
themselves are insufficient, and Dr. Reitman’s above-discussed testimony only
underscores the problem. The record does not show that an ordinary toy designer
aided by a relatively low-level chemist would have reasonably expected to make

Petitioner’s Peev-Spitballs combination to achieve a “safer” version of airsoft.
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VII. PETITIONER HAS NOT SHOWN SIMULTANEOUS INVENTION

Petitioner identifies two alleged simultaneous inventions: (1) KR20-2010-
0004855 (“Kim,” EX1022); and (2) a YouTube video showing Spitballs posted by
auser named Vat19 (“Vat19,” EX1023). See Pet. 53—-56. Neither undermines Patent
Owner’s objective indicia or supports Petitioner’s Peev-Spitballs combination.

First, Kim and Vatl9 cannot be simultaneous inventions because neither of
them discloses key aspects of the claimed inventions. EX2015 44/236-239; see Endo
Pharms. Inc. v. Actavis Pharms., LLC, 922 F.3d 1365, 1378 n.14 (Fed. Cir. 2019)
(affirming a district court’s rejection of purported simultaneous invention evidence
that did not disclose the same compound as the claimed invention).

At the ITC investigation, Mr. Delman testified that he had not contended that
Kim specifically discloses a super absorbent polymer, as required by the ’255
Patent’s Challenged Claims. EX1004 p.302:7-22. Petitioner and its experts make
no such assertion here, either. See Pet. 53-55; EX1016 99 116-118. Instead,
Petitioner incorrectly states that “Kim broadly covers all gel materials.” Pet. 54. But
Kim never says, “all gel materials.” EX2015 99236-238. And, as Dr. Kudrowitz
explains, “[t]hat characterization by Petitioner has no basis in Kim’s text, and it
makes little sense that Kim’s generic identification of a ‘gel’ could somehow
disclose all of the many different types of gels in the world.” Id. 99237-238.

Further, there is no reason to suggest that a POSITA would have somehow derived
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the ’255 Patent’s claimed hydrated SAPs from Kim’s reference to a “gel or gel
material” formed from a “cleaning substance.” Id. (citing (EX1022 p.8). Kim does
not mention hydrating his disclosed gel, and there is nothing linking SAPs to
substances used for cleaning in the manner Kim describes. /d.

As for Vatl9, all that video purports to show is a Spitball being blown out of

a tube (see below).

perfect for launching
at just about anything.

P Pl o) 0097146

Spitballs Grow up to 200 times their original size
.y Vatve -
ey 8.41M subscribers (i 3, £ Shaee S

EX1024. Petitioner does not allege that Vat19 includes the combined limitations of

any of the 255 Patent’s Challenged Claims. See Pet. 55-56; EX2015 9239.
Second, even if Petitioner’s purported simultaneous invention evidence were

not so fundamentally flawed, it would not be enough to support the legal conclusion

of obviousness. Simply put, “contemporaneous independent invention may not
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alone show obviousness,” Monarch Knitting Mach. Corp. v. Sulzer Morat GmbH,
139 F.3d 877, 883 (Fed. Cir. 1998), and all the rest of Petitioner’s obviousness case
based on Peev and Spitballs has already been debunked and outclassed by

overwhelming evidence of commercial success and industry praise.

VIII. CONCLUSION

For the foregoing reasons, Patent Owner respectfully requests a final written

decision confirming patentability of the Challenged Claims.

Respectfully submitted,

Date: December 6, 2024 /Kenneth Wayne Darby Jr./
Kenneth W. Darby Jr., Reg. No. 65,068
Fish & Richardson P.C.
60 South Sixth Street
Minneapolis, MN 55402
T: 202-783-5070
F: 877-769-7945
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CERTIFICATION UNDER 37 CFR § 42.24(d)
Under the provisions of 37 CFR § 42.24(d), the undersigned hereby certifies
that the word count for the foregoing Patent Owner Response totals 8,343, which is

less than the 14,000 allowed under 37 CFR § 42.24(b)(1).

Respectfully submitted,

Date: December 6, 2024 /Kenneth Wayne Darby Jr./
Kenneth W. Darby Jr., Reg. No. 65,068
Fish & Richardson P.C.
60 South Sixth Street, Suite 3200
Minneapolis, MN 55402
T: 202-783-5070
F: 877-769-7945
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