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The Prior Art

Peev and Spitballs

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 
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The Prior Art: Peev

4

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX1003, p.22

01339: POR at 5-7

01348: POR at 5-7

01461: POR at 3-6

EX2015 ¶¶27-28

4



The Prior Art: Peev

5

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX2016, p.2, p.15

01339: POR at 5-7 // 01348: POR at 5-7 // 01461: POR at 3-6; EX2015 ¶29, ¶32 

5



The Prior Art: Spitballs

6

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 10 // 01348: POR at 10; 01461: POR at 8-9 // EX2015 ¶41 

EX1002, p.18, p.21
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7

Motivation to Combine

Petitioner Does Not Show a POSITA 
Would Have Been Motivated to 

Combine Peev and Spitballs

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

7



No Motivation: Airsoft & SAP, Known For Decades But Never Combined

8

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 2-3, 5-9, 29-32 

01348: POR at 2-3, 5-9, 29-32 

01461: POR at 2-3, 4-7, 28-30

Joel Delman
Petitioner’s 

Technical Expert

“Q…So aside from the 

work you performed when 

forming your opinions, 

you’re not aware of any 

prior art device that 

launched soft projectiles 

made [of] super absorbent 

polymers using an airsoft 

mechanism, correct?

A. Prior to my engagement 

on this matter that is 

correct, yes.”

01339: EX1001 at 3:46-53; 01348: EX1001 at 3:37-44; 01461: EX1001 at 4:54-61

EX1004, 293:15-23

EX2016, p.6
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No Motivation: Peev and Spitballs Do Not Fit

9

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 4-39 

01348: POR at 4-39 

01461: POR at 3-40

Peev

Spitballs

9



No Motivation:  “Could Be” Is Not the Standard

10

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Joel 

Delman
Petitioner’s 

Technical Expert

“Prior to 2010, Spitballs 

were softer projectiles 

(‘Will bounce and/or 

explode into mushy 

parts on impact’ Ex. 

1002, 21) that could be 

used in place of the 

hard spherical plastic 

ammunition to address 

the injury problem.”

Federal 

Circuit

“[O]bviousness concerns 

whether a skilled artisan 

not only could have 

made but would have 

been motivated to 

make the combinations or 

modifications of prior art 

to arrive at the claimed 

invention.”

Belden Inc. v. Berk-Tek LLC, 

805 F.3d 1064, 1073 (Fed. Cir. 2015)
01339: EX1003 ¶85; Pet. at 39

01348: EX1003 ¶77; Pet. at 36

01461: EX1003 ¶76; Pet. at 37

01339: POR at 11-32 

01348: POR at 11-32 

01461: POR at 9-30

10
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX2015, ¶84

01339: POR at 31; 01339: Sur-Reply at 12 // 01348: POR at 31; 01348: Sur-Reply at 12 // 01461: POR at 30; 01461: Sur-Reply at 11-12

“With airsoft, the speed and 

the force of impact are a 

feature, not a bug.

Though there was some risk 

of minor injury, that risk 

was a fundamental part of 

airsoft and could be 

mitigated by taking 

reasonable precautions like 

wearing protective 

goggles/masks and extra 

layers of gear/clothing, 

which was common.”

Dr. Barry Kudrowitz 
Patent Owner’s

Technical & Toy Expert
EX2028, p.1

No Motivation: Muzzle Velocity and Protective Gear Were the Known Solutions 

• Ph.D. in Mechanical 

Engineering from MIT

• Master’s thesis entitled 

An Exploration of 

Concepts for Projectile 

Toys (2006)

• Teaches a course called 

Toy Product Design

11



No Motivation: Muzzle Velocity and Protective Gear Were the Known Solutions 

12

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 5-6, 27-32

01339: Sur-Reply at 11-12

01348: POR at 5-6, 27-32

01348: Sur-Reply at 11-12

01461: POR at 4-5, 26-30

01461: Sur-Reply 11-12

EX2015 ¶¶29-30, ¶¶84-85

EX2016, pp.2-3

12



13

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX2118, p.1

01339: POR at 5-6, 14-18, 27-32

01339: Sur-Reply at 11-12

01348: POR at 5-6, 14-18, 27-32

01348: Sur-Reply at 11-12

01461: POR at 4-5, 17-17, 26-30

01461: Sur-Reply at 11-12

EX2015 ¶¶29-30, ¶50, ¶¶84-85

No Motivation: Muzzle Velocity and Protective Gear Were the Known Solutions 

13



14

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 31

01339: Sur-Reply at 12

01348: POR at 31

01348: Sur-Reply at 12

01461: POR at 30

01461: Sur-Reply at 11-12

EX1048, p.2

No Motivation: Muzzle Velocity and Protective Gear Were the Known Solutions 

14



No Motivation: Impact Force Is an Intrinsic Feature of Airsoft

15

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 5-8, 27-32

01348: POR at 5-8, 27-32

01461: POR at 4-7, 26-30

EX2015 ¶¶29-34, ¶¶81-84

EX2016, p.2, p.6

15



16

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 5-8, 27-32

01348: POR at 5-8, 27-32

01461: POR at 4-7, 26-30

EX2015 ¶¶29-34, ¶¶81-84

• “AirSoft guns look and feel like 

real weapons…”

• “The ammunition is inexpensive, 

and minimal protective gear is 

required to safely participate.”

• “It lets us do force-on-force type 

training and nobody gets hurt…”

• “It feels real.  You still get the 

adrenaline dump.”

EX2024, pp.1-2

• “Airsoft guns are relatively 

inexpensive, and training can be 

conducted almost anywhere.” 

• “It’s amazing how the stress of 

being hit by a plastic pellet 

motivates you to shoot on the 

move as opposed to standing in 

place.”

EX2025, p.1, p.11

No Motivation: Impact Force Is an Intrinsic Feature of Airsoft

16



No Motivation: Softer Means Safer Only If Other Variables Are Constant

17

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

“[W]hen all other 

variables are held 

constant, softer is 

safer, meaning 

injury potential is 

reduced.”

EX2015, ¶61

Dr. Barry 

Kudrowitz 
Patent Owner’s

Technical & Toy Expert

Dr. Amy 

Courtney
Petitioner’s Non-

POSITA Expert

EX1037, ¶39

“[M]aking a given 

projectile softer would 

decrease its likelihood 

of causing an injury—

‘make it softer’.”

01339: POR at 14-18

01339: Sur-Reply at 3

01348: POR at 14-18

01348: Sur-Reply at 3

01461: POR at 13-17

01461: Sur-Reply at 2-3

17



No Motivation: Softer Doesn’t Mean Safer If Other Variables Change

18

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

“Switching materials, 

increasing weight, 

increasing density, 

changing the 

ammunition in ways to 

not be compatible with 

airsoft, etc., would 

change the question 

and the calculus.”

“[T]he projectiles 

being considered 

in these IPR 

proceedings vary 

in more ways 

than one.”

EX2015, ¶61

Dr. Barry 

Kudrowitz 
Patent Owner’s

Technical & Toy Expert

Dr. Amy 

Courtney
Petitioner’s Non-

POSITA Expert

EX1037, ¶39

01339: POR at 14-18

01339: Sur-Reply at 3

01348: POR at 14-18

01348: Sur-Reply at 3

01461: POR at 13-17

01461: Sur-Reply at 2-3

18
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 14-18

01339: Sur-Reply at 5-6

01348: POR at 14-18

01348: Sur-Reply at 5-6

01461: POR at 13-17

01461: Sur-Reply at 5 

EX2015 ¶¶46-54

EX2016, p.9

No Motivation: Softer Paintballs Are More Dangerous Than Airsoft

19
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: Sur-Reply at 5-6 // 01348: Sur-Reply at 5-6 // 01461: Sur-Reply at 5

EX1047, p.7

No Motivation: Softer Paintballs Are More Dangerous Than Airsoft

20
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

No Motivation: KE Was the Conventional Comparative for Safety

“Kinetic energy from 

the projectile transfers 

to the tissue, causing a 

physical disruption.”

“Prior to 2010, it 

was known to a 

POSITA that the 

damage/injury 

potential of a 

launched projectile 

is related to its 

kinetic energy.”

EX2015, ¶¶54-56

Dr. Barry 

Kudrowitz 
Patent Owner’s

Technical & Toy Expert

Dr. Amy 

Courtney
Petitioner’s Non-

POSITA Expert

EX1037, ¶35

01339: POR at 15

01339: Sur-Reply at 3-4

01348: POR at 15

01348: Sur-Reply at 3-4

01461: POR at 13-14

01461: Sur-Reply at 3

“[A] kinetic energy 

analysis was a 

conventional approach 

for evaluating safety of 

projectile launching 

devices of all sorts.”

21
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX1019, pp.9-10

EX2016, p.9
EX2029, pp.3, 6

EX2119, pp.17, 33

01339: POR at 15

01339: Sur-Reply at 3-4

01348: POR at 15

01348: Sur-Reply at 3-4

01461: POR at 13-14

01461: Sur-Reply at 3

No Motivation: KE Was the Conventional Comparative for Safety

22
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: POR at 14-16 // 01348: POR at 14-16 // 01461: POR at 13-16 // EX2015 ¶59

EX1048, p.2

UNDISPUTED: “Compared 

to airsoft ammunition…the 

softer Spitballs polymers 

are more than 14 times 

heavier and, thus, carry that 

much more kinetic energy[.]”

EX1002, p.18

No Motivation: Spitballs Carry More Kinetic Energy Than Airsoft

23
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: Sur-Reply at 4-5

01348: Sur-Reply at 4-5

01461: Sur-Reply at 3-5

No Motivation: “Normalized” KE Was Another Safety Comparative

“The contact area of a 

small projectile is also 

important to injury risk. It 

has been demonstrated that 

the tolerance of biological 

tissues to impacts from 

projectiles that are much 

stiffer than tissue (such as 

plastic or metal) is well 

characterized by the kinetic 

energy transferred per unit 

area of contact. Ex. 1041

and Ex. 1042.”

Dr. Amy 

Courtney
Petitioner’s Non-

POSITA Expert

EX1037, ¶41

EX1041, pp.1-2

24
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: Sur-Reply at 4-5

01348: Sur-Reply at 4-5

01461: Sur-Reply at 3-5

No Motivation: “Normalized” KE Applies to Soft & Hard Projectiles

EX1047, pp.1, 3, 5-9

25
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: Sur-Reply at 4-5

01348: Sur-Reply at 4-5

01461: Sur-Reply at 3-5

No Motivation: Spitballs Carry More “Normalized” KE Than Airsoft

26
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX2121, 47:1-48:10

“Deformation and 

frangibility…are also 

factors that affect the 

management of a 

projectile’s pre-impact 

kinetic energy upon 

impact.  In his Declaration, 

Dr. Kudrowitz does not 

consider the influence of 

relative deformability of 

the SAP projectiles 

compared to the impact 

surface on injury risk.”

Dr. Amy 

Courtney
Petitioner’s Non-

POSITA Expert

“Q: And how much 

kinetic energy is 

absorbed when 

Spitballs bounce?

A: I have not calculated 

that.

Q: And how much 

kinetic energy do 

Spitballs absorb when 

they explode?

A: More, but I have not 

calculated that either.”

“Q: [H]ow would that 

person determine how 

much kinetic energy is 

absorbed through 

deformation and/or 

fragmentation of [a] 

projectile”

A. How would they 

quantify it?  The best 

way for a POSITA to 

quantify it would be 

through experiment[.]”

Declaration Deposition

EX1037, ¶42 EX2121, 47:1-48:10

No Motivation: Extent of Deformation & Fragmentation Is Unclear

01339: Sur-Reply at 6-7

01348: Sur-Reply at 6-7

01461: Sur-Reply at 6-7

27



No Motivation: Deformable Projectiles Can Cause More Harm

28

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

01339: Sur-Reply at 6-7

01348: Sur-Reply at 6-7

01461: Sur-Reply at 6-7

EX2121, 76:8-

77:3, 72:19-73:3, 

73:4-74:12

The “completely 

flexible missile” Dr. 

Courtney relied on 

at EX1037 ¶44

“Nearly rigid” 

projectiles

“Plastic bullet” 

projectiles

Dr. Courtney concedes 

the completely flexible 

missile “is more likely 

to cause clinically 

detectable contusion 

damage”

EX1044, pp.9-10

EX2121, 78:19-

79:20, 90:19-92:1, 

106:19-108:15, 

81:12-83:7

28



No Motivation: ASTM Airsoft Standards Exclude Water-Filled Spitballs

29

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX2028, p.1

01339: POR at 19-21

01339: Sur-Reply at 18

01348: POR at 19-21

01348: Sur-Reply at 18

01461: POR at 17-19

01461: Sur-Reply at 18

EX2015 ¶¶63-68

29
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

EX2028, p.1

“Polymers that are referred 

to as superabsorbent 

polymers (SAPs) are a 

large class developed to 

provide the ability to 

absorb and hold liquids.”

“The clear appearance of the 

hydrated SAPs in the 

images would have also 

suggested to a Chemist that 

the Spitballs were swelled 

with water (a clear liquid).”

Dr. Maureen 

Reitman
Petitioner’s 

Chemistry Expert

01339: POR at 19-21; 01339: Sur-Reply at 18 // 01348: POR at 19-21; 01348: Sur-Reply at 18 // 01461: POR at 17-19; 01461: Sur-Reply at 18 // EX2015 ¶¶63-68

01339: EX1017 ¶21, ¶61

01348: EX1017 ¶21, ¶65

01461: EX1017 ¶21, ¶62

No Motivation: ASTM Airsoft Standards Exclude Water-Filled Spitballs

30



No Motivation: A Broad Open-Ended List Does Not Show Finite Options

31

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Joel Delman
Petitioner’s 

Technical Expert

“There was a finite 

number of ammunition 

options that a POSITA 

could have considered 

that would have had a 

reasonable 

expectation of success 

in an airsoft gun such 

as Peev, including 

rubber, cork, foam, 

and soft plastics, 

such as SAPs.”

01339: EX1003 ¶86; Pet. at 39

01348: EX1003 ¶78; Pet. at 37

01461: EX1003 ¶77; Pet. at 38

01339: POR at 24-27; 01339: Sur-Reply at 13 // 01348: POR at 24-27; 01348: Sur-Reply at 13 // 01461: POR at 23-25; 01461: Sur-Reply at 13

EX2120, p.73

01339, 01348, 01461: EX1017 ¶8

31



32

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Federal 

Circuit

“KSR posits a situation 

with a finite, and in the 

context of the art, 

small or easily 

traversed, number of 

options that would 

convince an ordinarily 

skilled artisan of 

obviousness.”

01339: POR at 24-27; 01339: Sur-Reply at 13 // 01348: POR at 24-27; 01348: Sur-Reply at 13 // 01461: POR at 23-25; 01461: Sur-Reply at 13

Ortho-McNeil Pharm., Inc. v. Mylan Labs., Inc., 

520 F.3d 1358, 1364 (Fed. Cir. 2008)

No Motivation: A Broad Open-Ended List Does Not Show Finite Options

EX2120, p.73

01339, 01348, 01461: EX1017 ¶8

32
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Reasonable Expectation of Success

Petitioner Does Not Show a POSITA 
Would Have Reasonably Expected to 

Succeed at Combining Peev and Spitballs 
to Reach the Claimed Invention

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

33
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Dr. Maureen 

Reitman
Petitioner’s 

Chemistry Expert

EX2030 at 117:17-118:2

“Q. Do you recall 

discussing airsoft with Mr. 

Delman?

A. What do you mean?

Q. Airsoft guns.  Do you recall 

discussing airsoft guns with 

Mr. Delman?

A. So, my scope was focused 

on the polymers.  So, no, I 

don’t recall particularly 

discussing a gun.”

01339: POR at 34-39; 01339: Sur-Reply at 19-21 // 01348: POR at 34-39; 01348: Sur-Reply at 19-21 // 01461: POR at 32-37; 01461: Sur-Reply at 19-21

No R-E-S: No Basis to Assume Breakage Problem Could Be Solved

“Based on my 

discussions with Dr. 

Reitman[,] I understand 

that SAPs were known to 

be easily adjustable as to 

size, shape and softness 

…For example, the gel 

strength may be adjusted 

to ensure that the SAP 

ammunition does not 

break apart when loaded 

into and launched from 

the barrel of the gun.”

Joel Delman
Petitioner’s 

Technical Expert

01339: EX1016 ¶86

01348: EX1016 ¶78

01461: EX1016 ¶77

34
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

No R-E-S: Softness and Strength Have an Inverse Relationship

Dr. Maureen 

Reitman
Petitioner’s Chemistry 

Expert

01339: POR at 34-39; 01339: Sur-Reply at 19-21 // 01348: POR at 34-39; 01348: Sur-Reply at 19-21 // 01461: POR at 32-37; 01461: Sur-Reply at 19-21

EX2030 at 126:11-15; see 

also 110:3-21, 112:4-12

01339: EX1017 ¶19

01348: EX1017 ¶19

01461: EX1017 ¶19

35



No R-E-S: No Basis to Assume Breakage Problem Could Be Solved

36

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

“The idea that this 

kind of ‘soft’ and 

‘squishy’ projectile 

could withstand 

the compressive 

stresses from the 

firing forces applied 

by a high-powered 

electric airsoft gun is 

not realistic.”

EX2015, ¶70 

See also ¶¶36-40, ¶¶69-75

Dr. Barry 

Kudrowitz 
Patent Owner’s

Technical & Toy Expert

01339: POR at 21-23, 34-39; 01339: Sur-Reply at 13, 19-21 // 01348: POR at 21-23, 34-39; 01348: Sur-Reply at 13, 19-21 // 01461: POR at 19-23, 32-37; 01461: Sur-Reply at 12, 19-21

EX1003 pp.39-40 (Figures 2-3)
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Objective Indicia

Commercial Success and Industry Praise 
With Nexus to the Claimed Invention 

Support Nonobviousness

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

37
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Success & Praise Evidence Supports Nonobviousness

01339: POR at 39-61

01339: Sur-Reply at 21-25

01348: POR at 39-61

01348: Sur-Reply at 21-25

’282 Patent: Claims 8, 19, 20

’683 Patent: Claims 5, 8, 9 

38
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Blasters and Ammunition

01339: POR at 40-42 // 01348: POR at 39-42 // EX2015 ¶¶94-126

39
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Practiced the Claimed Invention

01339: POR at 41-42 // 01348: POR at 41-42

Dr. Kudrowitz: “In Appendix 1 to my declaration, I show the practice 

by the Xploderz of the Common Maya Practiced Claims[.]”

EX2015 ¶127, pp.141-205

40
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Were Commercially Successful

01339: POR at 42-45

01348: POR at 42-45

EX2015 ¶¶147-153

41
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Were a Best Seller

01339: POR at 42-45

01348: POR at 42-45

EX2015 ¶¶180-185

Q. How did the Xploderz perform for Target as it relates to their boy 
toy product line?

A. Upon initial launch, it was a huge hit.

*  *  *

Q. Do you remember whether there was a certain ranking associated 
with the Xploderz product among the Target group of boy toy 
products?

A. So what I can recall is a lunch with the buyer for our product line 
who had worked with us frankly to do the recall and the 
quarantine. So we weren't necessarily best of friends. And we 
came in after we had put the product on the shelf just prior to 
Easter and launched the advertising, and from what I recall, he said 
we were the number 1 selling boy toy in the spring. 

EX2067 at 299:8-22

Ron Brawer
Co-Founder of 
Maya Group

42
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Sales 

Dr. Kudrowitz: “  

EX2015, ¶¶158-160 

(see also ¶¶155-164)

EX2043 (annotated)

 

01339: POR at 42-45

01348: POR at 42-45

43
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Four Line Extensions Signal Success

Dr. Kudrowitz: “A line extension signals that the 

manufacturer believed that the original products were 

commercially successful enough to invest in the 

additional cost necessary to release the extension products.”

01339: POR at 42-45

01348: POR at 42-45

EX2015, ¶¶166-167 

44
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Four Line Extensions Signal Success

Dr. Kudrowitz: “Toys typically face the expectation of a 

shortened product life cycle—sometimes less than a year… 

It is a strong sign of commercial success that Maya Group 

created a toy brand with a strong product life cycle[.]”

01339: POR at 42-45

01348: POR at 42-45

EX2015, ¶¶166-167 

45



6

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Inspired a New Product Category

Dr. Kudrowitz: “[T]he 

commercial success 

of…the Xploderz 

product lines resulted 

in the creation of an 

entirely new product 

category, i.e., blasters 

that shoot gel balls[.]”

01339: POR at 42-45

01348: POR at 42-45

EX2015, ¶¶178-179 
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Inspired a New Product Category

EX2084

EX2069 at 91:1-3, 91:5-10

01339: POR at 42-47 // 01348: POR at 42-47
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Xploderz Were Praised by the Industry

EX2112

EX2088

EX2042

EX2087

EX2045

01339: POR at 51-55

01348: POR at 50-54

EX2015, ¶¶131-140 
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Benefits/Merits Are Not Unclaimed Features

WBIP, LLC v. Kohler Co., 

829 F.3d 1317, 1331, 1325 (Fed. Cir. 2016)

“WBIP argues that it is the claimed 

combination which results in a 

low-carbon monoxide emission 

marine gen-set which is the 

‘merits of the claimed 

invention.’…We conclude that this 

record contains substantial 

evidence upon which a jury could 

conclude that nexus exists between 

the objective evidence of non-

obviousness and the claimed 

combination.”

Claim 1. A marine engine comprising:

[A] an exhaust system including

[B] a catalyst cooled by a flow of 

coolant, [C] the catalyst arranged to 

intercept a flow of exhaust;

[D] a coolant injector that injects coolant 

into the flow of exhaust at a point 

downstream of the catalyst; and

[E] a sensor arranged to sense a 

characteristic of the flow of exhaust; and

[F] an engine controller configured to 

control an air/fuel ratio of the engine as a 

function of the sensed exhaust flow 

characteristic;

[G] wherein the engine controller is also 

configured to govern engine speed with 

respect to a constant speed while 

maintaining the air/fuel ratio.

No 

Low-Emissions 

Claim Element

01339: Sur-Reply at 21-25 // 01348: Sur-Reply at 21-25
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Nexus to the Merits of the Claimed Invention
01339: POR at 45-61; 01339: Sur-Reply at 21-25 // 01348: POR at 45-61; 01348: Sur-Reply at 21-25 // EX2015 ¶¶135-140, ¶¶186-234 

Federal 

Circuit

“[A] nexus . . . between 

the sales and the merits 

of the claimed invention.”
In re Huang, 

100 F.3d 135, 140 (Fed. Cir. 1996)
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51

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Nexus to the Merits of the Claimed Invention

EX2104

’282 Patent: Claims 19, 20
’683 Patent: Claims 8, 9

01339: POR at 45-61; 01339: Sur-Reply at 21-25 // 01348: POR at 45-61; 01348: Sur-Reply at 21-25 // EX2015 ¶¶135-140, ¶¶186-234 

Dr. Kudrowitz: “[A] commercial 

advantage gained by the Xploderz 

as a result of the Common Maya 

Practiced Claims was a significant 

distance advantage … which was a 

major selling point of the blasters, 

including in advertising: (‘more 

distance: up to 85 feet’) and (‘More 

power.’) The combination of the 

SAP ammo with the specific 

Xploderz firing mechanism 

allowed the ammunition to travel 

much farther than prior art 

blasters on the market[.]”

EX2015, ¶193 
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52

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: More Distance Benefit Is Tied to the Claims

EX2015, ¶¶ 135, 139 ,

¶127 (‘683 claim 8, 9)

¶¶ 135-140 (industry praise nexus)

¶¶ 186-215 (commercial success nexus)

’282 Patent: Claims 19-20

’683 Patent: Claims 8-9

EX2015, p.179

01339: POR at 45-61; 01339: Sur-Reply at 21-25 // 01348: POR at 45-61; 01348: Sur-Reply at 21-25 // EX2015 ¶¶135-140, ¶¶186-234 

Dr. Kudrowitz: “The impetus behind praise …  

including the “astounding 100-foot range [from] 

pull[ing] and releas[ing] a spring-loaded lever” 

(EX2112 p.2) also reflects the inventions’ “piston 

disposed within and axially aligned with the air 

compression chamber; and a spring operatively 

arranged to bias the piston toward a rest position 

from a cocked position within the air compression 

chamber” to create an air pressure that operates 

on the SAP ammunition (’282 claim 19; and 

similar language describing the invention in 

’282 claim 20). . . .  

[T]hat the Xploderz “shoots farther than all 

other toy guns” (EX2087 pp.1–2) reflects the 

inventions’ combination of the unique super-

absorbent polymer ammunition with the 

claimed launching mechanism.”
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53

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: Nexus to the Merits of the Claimed Invention

EX2104

’282 Patent: Claim 8
’683 Patent: Claim 5

01339: POR at 45-61; 01339: Sur-Reply at 21-25 // 01348: POR at 45-61; 01348: Sur-Reply at 21-25 // EX2015 ¶¶135-140, ¶¶186-234 

Dr. Kudrowitz: “Another commercial 

advantage [was] the feed chamber 

[that] allows for SAP ammunition 

rounds to be stored onboard the 

launcher and loaded for firing with 

minimal actions by the user… By 

contrast, with most (if not all) existing 

toy blasters on the market in the 2010–

2012 timeframe, the user had to handle 

the rounds one at a time to store and/or 

had limited ammunition on the blaster.” 

… The feed mechanism and the 

loading from same was an advertised 

selling point of the blasters (‘More 

Ammo; clip holds 70 rounds’) and 

(‘Quickly reload and shoot’) and 

(‘outlast the competition’).”

EX2015, ¶192 
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Objective Indicia: More Ammo Benefit Is Tied to the Claims

Dr. Kudrowitz: “[T]hat “use of the SAPs as the ammunition was part of 

what enabled the Xploderz products to hold more rounds in the 

magazine, which is one of the most important features in this focus 

group study” [and] reflects the merits of the invention’s …’282 claim 8 

[and] ’683 claim 5.”

’282 Patent: Claim 8

’683 Patent: Claim 5

EX2015, p.159

01339: POR at 45-61; 01339: Sur-Reply at 21-25 // 01348: POR at 45-61; 01348: Sur-Reply at 21-25 // EX2015 ¶¶135-140, ¶¶186-234 

EX2015, ¶¶ 203, 208, 

¶¶ 135-140 (industry praise nexus)

¶¶ 186-215 (commercial success nexus)

 

 

 

 

 

 

EX1004 pp.446:3–12; 479:16–17.”

Dr. Kudrowitz: The ammunition advantage comes from Xploderz 

“ha[ving] a feed chamber that can hold that large amount of 

ammo and then feed it into the blaster.”
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55

Objective Indicia

Petitioner Does Not Show 

Simultaneous Invention

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 
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56

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Kim Is Not Simultaneous Invention Evidence

01339: POR at 61-64; 01339: Sur-Reply at 25-26 // 01348: POR at 61-64; 01348: Sur-Reply at 25-26 // 01461: POR at 38-40; 01461: Sur-Reply at 22-23

• Petitioner does not allege that Kim 

discloses super absorbent polymer          
(Pet. 57-58)

• Kim teaches a “luminous” gel formed from 

a “cleaning substance” that requires 

“individual packaging” (EX1022 p.9 ([0015]-[0017])

• Petitioner’s claim that Kim somehow 

covers “all gel materials” is unsupported 

and makes little sense (Pet. 58; EX2015 ¶¶236–238)

EX1022 p.9 ([0015]-[0017]
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

VAT19 Is Not Simultaneous Invention Evidence

• The VAT19 video discloses shooting 

Spitballs through a tube

• No airsoft gun disclosure

• No disclosure of a projectile launcher 

having the features of the Challenged 

Claims

• The VAT19 video is dated “Dec 20, 

2010,” seven months after the 

Critical Date and also after the 

patent-practicing Xploderz products 

were made and sold

EX1023; EX1024

01339: POR at 61-64; 01339: Sur-Reply at 25-26 // 01348: POR at 61-64; 01348: Sur-Reply at 25-26 // 01461: POR at 38-40; 01461: Sur-Reply at 22-23 // EX2015 ¶239

EX2032 pp. 108:7-11, 112:20-113:2, EX2067, pp. 256:21-266:2
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