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I. INTRODUCTION 

Petitioner’s Opposition to Nuhn’s Revised Motion to Amend is based on 

a single prior art combination of four separate references: Puck (a published 

patent application), the Puck Boat (a commercial product), Bryham (a patent), 

and Nuhn’s G’Force Vertical Pit Pump (“Nuhn’s Pit Pump”) advertised in 

Manure-Manager (non-patent literature) (“the Puck Combination”). Petitioner 

fails to establish that a POSITA would have been motivated to modify Puck to 

include Bryham’s wheels because Puck had already solved the problem of 

exposing a trailer and operator to corrosive manure when launching and 

retrieving the Puck boat. This precludes Petitioner’s Puck Combination. 

Further, when viewed without hindsight, the teachings of these four prior 

art references plainly point to a different configuration, where the pump is 

positioned at the far end of a pivoting boom-arm. EX2106, ¶¶141-151. The 

Puck Combination fails to teach the claimed configuration where the liquid 

manure pump: (i) has a substantially vertical drive shaft and a constant angular 

orientation, (ii) has a pumping housing and impeller that are positioned along / 

mounted to the underside of the floatable vehicle body, and (iii) submerged 

components/portions of the vehicle positioned to the right, left, front, and rear 

of the pump housing, as required by Claims 41, 57, 79, and 80.  
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To compensate for these facial deficiencies, Petitioner proposes the 

following modifications, in what is clearly a hindsight-based reconstruction of 

Nuhn’s invention: 

o Eliminating the pivot stucture and pivot functionality of Nuhn’s Pit Pump 
and mounting it in a fixed vertical orientation (Paper 47, 5); 

o Eliminating or shortening the boom arm of Nuhn’s Pit Pump to bring the 
pump up towards the underside of Puck’s boat (Paper 47, 8); 

o Discarding Bryham’s unpowered front swiveling wheel and adding two sets 
of Bryham’s powered rear wheels at the four corners of Puck’s boat (Paper 
47, 20); and 

o Modifying Bryham’s hydraulic system that powers the wheels to also power 
Nuhn’s Pit Pump (Paper 47, 11). 

None of these modifications are taught or suggested by the prior art and they 

are contrary to the record. The Board need not speculate as to how a POSITA 

would have combined Nuhn’s Pit Pump with Puck because the record shows 

that Puck and Sundstrom added boom-mounted pumps to manure agitation 

boats in the relevant time period. EX1156; EX1159. Notably, neither Puck nor 

Sundstrom eliminated the boom arm and pivot structure as Petitioner advocates.  

Even if Petitioner’s hindsight-based modifications are accepted, the 

resulting combination still lacks submerged structure directly rearward of the 

pump housing (as required by Claims 41, 79, and 80) along the longitudinal 

centerline (as required by Claims 41 and 57) to keep floating solid material 

away from the bottom fluid opening in the pump housing. The structure 
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Petitioner points to for this limitation – the rear nozzle yoke on the Puck Boat – 

is not a submerged component of the vehicle and would not be directly 

rearward of the pump housing if Nuhn’s Pit Pump were added to Puck. 

II. CLAIM CONSTRUCTION 

A. Along The Longitudinal Centerline 

Petitioner’s construction that “along the longitudinal centerline” means “on or 

next to the longitudinal centerline” eviscerates the geometric position claimed 

because the words “or next to” covers structure that is positioned to the right or left 

of the longitudinal centerline. EX2106, ¶41. Structures spaced to the right and left 

of the longitudinal centerline are plainly not positioned along the longitudinal 

centerline. Id. Petitioner’s construction is also inconsistent with EX1175, which 

defines “along” as “at a point or points on.” EX1175, 1. The words “or next to” are 

not part of the definitions found in EX1175. The proper construction of “along the 

longitudinal centerline” is “on the longitudinal centerline.” EX2106, ¶45. 

B. Liquid Manure Pump 

Petitioner’s construction of “liquid manure pump” as “a pump with structure 

capable of pumping liquid with suspended solids” impermissibly broadens the scope 

of the “liquid manure pump” limitation to no longer require a pump that is capable 

of pumping liquid manure. Liquid manure is not simply a fluid with suspended 

solids.  Both experts recognize that in addition to containing suspended solids, liquid 
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manure is highly corrosive and acts as a non-Newtonian fluid when pumped.  

EX2106, ¶¶60-65, EX1004, ¶120; EX1049, 5; EX1050; 8.  Therefore, the materials 

and components of a liquid manure pump must be capable of withstanding the highly 

corrosive environment of liquid manure lagoons and the shear behavior / forces 

associated with pumping a non-Newtonian fluid. EX2106, ¶¶49, 60-65. 

III. CLAIMS 41-80 ARE PATENTABLE OVER PUCK IN VIEW OF THE 
PUCK BOAT, BRYHAM, AND MANURE-MANAGER 

A. The Record Shows That A POSITA Would Not Have Been 
Motivated to Combine Puck, The Puck Boat, Bryham, And 
Manure-Manager In The Manner Petitioner Suggests 

Petitioner’s combination of Puck, the Puck Boat, Bryham, and Manure-

Manager fails because it does not reasonably consider what a POSITA would have 

done without having the benefit of using Nuhn’s patent as a blueprint. Petitioner 

flips the analysis on its face, where Petitioner first devises modifications to the prior 

art in an attempt to arrive at the claimed configuration and then has its expert 

formulate ex post facto reasons to justify the modifications. The question before the 

Board is not whether there is some possible justification or rationale for Petitioner’s 

modifications, but rather whether the record demonstrates that a POSITA would 

have made such modifications when facing known problems in the art.  

Petitioner argues that a POSITA would have added Bryham’s wheel to Puck 

to avoid placing Puck’s trailer or one’s feet in a manure lagoon when launching and 

retrieving Puck’s boat. This problem did not actually exist because Puck’s trailer is 
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designed so the boat can be launched and retrieved without backing the trailer into 

the manure lagoon. Paper 23, 67-72. A POSITA concerned with exposing a trailer 

to highly corrosive manure would not have added Bryham’s wheels to Puck’s boat 

due to corrosion, instability, traction, and steering problems. EX2106, ¶¶118-125. 

B. A Combination of Puck, The Puck Boat, Bryham, and Manure-
Manager Does Not Satisfy The Elements of Claims 41-80 

1. Claims 41 and 57 require the pump housing and impeller 
of the liquid manure pump to be “positioned along the 
underside of the floatable vehicle body” 

The boom arm of Nuhn’s Pit Pump is about 10 feet long. EX2106, ¶92. A 

manure pump is mounted to the lower end of the boom arm, while the upper end of 

the boom arm includes a PTO driven input shaft. EX2106, ¶141. Adding Nuhn’s 

Pit Pump to Puck would result in the manure pump being spaced below the 

underside of the floatable vehicle body by a considerable distance – rather than 

along the underside of the floatable vehicle body, as required by Claims 41 and 57.  
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EX2106, ¶¶162, 224. Acknowledging this deficiency, Petitioner argues that Nuhn’s 

Pit Pump could be shortened.   

EX1174, ¶58. But this modification is contrary to record evidence showing that 

when Puck actually fitted boom-mounted pumps to his prototype boat, the pump 

housing was spaced well below the underside of the boat. 

 

EX1159, 5. EX2106, ¶146. And even if Nuhn’s Pit Pump were shortened, the pump 

housing and impeller would still be spaced below the underside of Puck’s boat rather 

than “along the underside” as Claims 41 and 57 require. 
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EX2106, ¶¶168, 230; EX1160, 2. 

2. Claims 79 and 80 require the pump housing of the liquid 
manure pump to be “mounted to the underside of the 
floatable vehicle body” 

Petitioner glosses over the language in Claims 79 and 80 requiring the pump 

housing to be mounted to the underside of the floatable vehicle body – as opposed 

to simply being “positioned along the underside” like in Claims 41 and 57 – and 

ignores record evidence showing that both Puck and Sunstrom installed boom 

mounted pumps to the top deck and did not mount them to the underside of the 

floatable vehicle body. EX1156, 1; EX1159, 3; EX2106, ¶¶293-294, 349-350. 

3. Claims 41, 57, 79, and 80 require the liquid manure 
pump to have “a vertical driveshaft” and “a constant 
angular orientation relative to the floatable vehicle 
body” 

Instead of mounting Nuhn’s Pit Pump to the rear of Puck’s boat, in a similar 

manner to the way it attaches to the rear of a tractor, Petitioner makes an 
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unsupported and illogical leap in arguing that a POSITA would discard the pivot 

structure and pivot functionality of Nuhn’s Pit Pump when adding it to Puck.   

Puck’s prototype and Sundstrom both demonstrate that if a POSITA were 

motivated to add Nuhn’s Pit Pump to Puck’s boat, they would have retained the 

boom and pivot structure of Nuhn’s Pit Pump as opposed to mounting the manure 

pump to the boat with the pump housing along the underside of the vehicle and the 

drive shaft in a fixed vertical orientation as Petitioner now advocates in hindsight.  

EX2106, ¶¶178, 240, 304, 360. Because Nuhn’s Pit Pump swings up and down, 

adding it to Puck would not result in a liquid manure pump with “a constant angular 

orientation relative to the floatable vehicle body,” as required by Claims 41, 57, 79, 

and 80. EX2106, ¶¶181, 243, 307, 363. 

4. Claims 41 and 57 require submerged 
components/portions of the vehicle to be positioned 
forward and rearward of the pump housing along the 
longitudinal centerline 

Puck discloses a rear nozzle yoke that is forward of the intake pipe.  By 

contrast, on the Puck Boat, the rear nozzle yoke is rearward of the intake pipe.  But 
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as discussed above, Nuhn’s Pit Pump is designed to swing up and down, a feature 

that a POSITA would have retained. EX2106, ¶¶141-143. Therefore, a POSITA 

would have positioned the rear nozzle yoke forward of Nuhn’s Pit Pump, like in 

the Puck reference, so that it would not interfere with the pivoting pump. EX2106, 

¶156. And even if the arrangement on the Puck Boat were used, the rear nozzle 

yoke is clearly spaced above the top surface of the buoyant elements and is 

designed to be above the surface of a manure lagoon when the vehicle is floating. 

 

EX2106, ¶189; EX1169, 2. 
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EX2106, ¶189. A POSITA would not reasonably understand the rear nozzle yoke 

of Puck’s Boat to be a submerged component/portion of the vehicle. Id. 

5. Claims 41, 79, and 80 require submerged 
components/portions of the vehicle to be positioned 
directly rearward of the pump housing 

As compared to Claim 57, which only requires a submerged portion of the 

vehicle to be rearward of the pump housing along the longitudinal centerline, 

Claims 41, 79, and 80 recite an additional and more specific requirement where the 

submerged component/portion of the vehicle must be “directly rearward” of the 

pump housing.  This claim language defines a three-dimensional geometric 

relationship where the submerged component / portion must be behind the pump 

housing and must be at substantially the same height (i.e., submerged depth) and 

substantially the same lateral position (i.e., not offset to the right or left) as the 

pump housing. EX2106, ¶¶192, 318, 374. The language of Claim 57 where the 

submerged component need only be “rearward of the pump housing along the 

longitudinal centerline” defines a two-dimensional geometric relationship that 

lacks a height/depth requirement (other than requiring submerged structure). Id. 

If the boom arm of Nuhn’s Pit Pump were shortened, as Petitioner argues, 

the rear nozzle yoke of the Puck Boat would still be well above the pump housing.   
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EX2106, ¶191. And there would be an unobstructed path to the pump housing 

from the rear (when viewed from the rear, the rear nozzle yoke would not obstruct 

from view any portion of the pump housing).  A POSITA would not consider the 

rear nozzle yoke to be “directly rearward” of the pump housing in view of this 

height differential, nor would the rear nozzle yoke function “to keep solid material 

away from the bottom fluid opening in the pump housing of the immersible liquid 

manure pump,” as claimed. EX2106, ¶¶191-195, 317-321, 373-377. 

IV. THE SUBSTITUTE CLAIMS HAVE WRITTEN DESCRIPTION 
SUPPORT UNDER 35 U.S.C. § 112(a)  

A. There is written description support for the language in Claims 
79 and 80 requiring the pump housing to be “mounted to the 
underside” of the floatable vehicle body 

Petitioner incorrectly argues that the specification only explains the position 

of the liquid manure pump and not how it is mounted. As shown in at least Figure 8 
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and explained in the specification, the liquid manure pump may be mounted to the 

underside of the floatable vehicle body by a “linear actuator” (35) and/or “a lever 

structure of the vehicle.” EX1001, 3:5-11 and Fig. 8; EX2106, ¶¶69-72. 

B. There is written description support for the language in Claims 
41, 57, 79, and 80 stating that the submerged components / 
portions of the vehicle function “to keep floating solid material 
away from the bottom fluid opening in the pump housing” 

Petitioner incorrectly argues that the language in Claims 41, 57, 79, and 80 

explaining that the submerged components/portion of the vehicle “keep floating 

solid material away from the bottom fluid opening in the pump housing” is a 

negative limitation. This language does not describe the absence of a structural 

feature or the absence of a function, but rather positively recites the function of the 

claimed structure. EX2106, ¶¶73-74. Thus, the caselaw Petitioner cites is inapposite. 

V. THE REVISED MOTION TO AMEND COMPLIES WITH 37 C.F.R. § 
42.121 

Petitioner’s argument that the subject matter of the Substitute Claims is not 

supported in the applications that followed the provisional application is a red 

herring – the provisional application and subsequent applications all share 

substantially the same specification. EX2106, ¶¶66-67; EX2109-EX2114. 

VI. CONCLUSION 

Petitioner has not established that Substitute Claims 41-80 are unpatentable.  
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