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I. INTRODUCTION 

Petitioner’s Opposition (Paper 57) to Patent Owner’s Motion to Exclude 

Evidence (Paper 54) is not persuasive and the Board should exclude the 

declarations of Reidar Olofsson (EX1008), Ansgar Lonnemann (EX1013), and 

Dr. Eric Winkel (EX1004, EX1110, EX1111, and EX1174).  

II. PATENT OWNER’S OBJECTIONS ARE PROPER 

The deficiencies of Mr. Olofsson’s declaration (EX1008) and Mr. 

Lonnemann’s declaration (EX1013) were not discovered until the depositions of 

Mr. Olofsson and Mr. Lonnemann in September of 2024. The objections could 

not have been made within ten business days of the Institution Decision (Paper 

12) because the deficiencies were discovered nearly five months later, during 

depositions taken in connection with the underlying district court litigation. Thus, 

Patent Owner’s Motion to Exclude (Paper 54) is timely.   

III. PUBLIC AVAILABILITY 

Petitioner argues that the Olofsson and Lonnemann Declarations (EX1008, 

EX1013) are limited to establishing the public availability of the Truxor and 

SenwaTec publications. (Paper 57, 3-4). But the declarations go far beyond 

testimony on the topic of public availability an impermissibly purport to describe 

the characteristics and/or uses of the Truxor and SenwaTec vehicles.   
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IV. OLOFSSON DECLARATION (EX1008) 

Petitioner does not dispute that Mr. Olofsson’s declaration (EX1008) was 

drafted by Mr. Arnoldsson without any input from Mr. Olofsson. Petitioner argues 

there is no requirement for a declarant to draft their own declaration. (Paper 57, 4). 

But the case Petitioner cites is distinguishable because Mr. Olofsson did not work 

with someone else (e.g., an attorney) to draft his declaration – he had no part in the 

preparation of his declaration. B/E Aerospace, Inc. v. MAG Aerospace Indus., LLC, 

IPR2014-01511, Paper 104 at 14 (PTAB Mar. 18, 2016) (Declarant was involved in 

process of preparing the Declaration). Mr. Olofsson’s declaration is improper 

because the words in his declaration are Mr. Arnoldsson’s and the declaration 

contains many statements that Mr. Olofsson has no personal knowledge of. 

Patent Owner did not cherry pick statements from Mr. Olofsson’s deposition 

as Petitioner alleges. (Paper 57, 5). Mr. Olofsson was an engineer at Truxor.  

(EX1008, ¶1). He was not responsible for any aspect of Truxor’s website in 2013, 

let alone any other period during his employment (EX1132, 213:15-25), and lacks 

personal knowledge of many of the facts within his declaration. (Paper 54, 5-6). He 

was apparently approached to sign the declaration due to his long tenure at Truxor, 

but his job responsibilities were in a completely different aspect of the business. 

Petitioner incorrectly argues that Patent Owner mischaracterizes Mr. 

Olofsson’s testimony. (Paper 57, 6). While Mr. Olofsson was questioned specifically 
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about EX1008, Mr. Olofsson testified that he was not responsible for any aspect of 

Truxor’s website. (EX1132, 213:15-25). Mr. Olofsson’s lack of personal knowledge 

is fatal and his declaration must be excluded under FRE 602.   

V. LONNEMANN DECLARATION (EX1013) 

It is undisputed that Mr. Lonnemann required a German to English translator 

at his deposition (EX1131, 6:11-12) and that he initially prepared his declaration in 

German and then used software translation tools and the help of a friend to translate 

it into English. (EX1131, 9:14-25, 125:7-22, and 143:11-144:2). And relevant to a 

critical issue in this IPR, it is clear from Mr. Lonnemann’s deposition testimony 

that he lacked a sufficient grasp of the English language to appreciate the distinction 

between the term “manure” (i.e., livestock waste) versus human waste when he 

informally translated his declaration. (EX1134, 180:6-182:5).  

Petitioner argues Mr. Lonnemann “understood that the SenwaTec vehicles 

worked in manure lagoons” (Paper 57, 9), but this is directly contradicted by his 

deposition testimony that he had no knowledge of the SenwaTec vehicle being used 

in manure (i.e., livestock waste). (EX1131, 182:7-183:2). This is also confirmed by 

the SenwaTec article (EX1026), which indicates that the fecal matter that was in 

the sewage pond was human waste. (Paper 9, 62). Thus, Mr. Lonnemann’s 

declaration statements the SenwaTec vehicle was used in liquid manure (EX1013, 

¶¶5-6) appear to be the result of Mr. Lonnemann’s limited understanding of the 
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English language and his informal translation efforts.  This also emphasizes Mr. 

Lonnemann’s lack of personal knowledge of the statements made in his declaration 

related to manure. Mr. Lonnemann’s declaration should therefore be excluded for 

failing to comply with 37 C.F.R. § 1.69(b) and 37 C.F.R. § 42.63(b) and FRE 602.    

Petitioner has now filed Mr. Lonnemann’s German Declaration as EX1179 

and a certified translation at EX1180. However, it is too late for Petitioner to remedy 

the failures of Mr. Lonnemann’s declaration and given his deposition testimony, 

the supplementation is futile and attempts to perpetuate a factual inaccuracy.  

Petitioner also alleges that Patent Owner’s “pending motion to amend makes 

public uses and sales relevant.” (Paper 57, 11). But Mr. Lonnemann’s declaration 

was submitted in support of Petitioner’s Petition for Inter Partes Review (Paper 1), 

not Patent Owner’s Motion to Amend, so this argument misses the mark.  

VI. WINKEL DECLARATIONS (EX1004, EX1110, EX1111, EX1174) 

Patent Owner’s definition of a POSITA is proper because, unlike Petitioner’s 

definition, it is tied to liquid manure agitation/pumping equipment. A POSITA is not 

someone who has experience in generic marine or offroad vehicles, but is rather “a 

livestock farmer or a commercial manure applicator familiar with manure agitation 

equipment or an engineer with at least 2 years of experience designing agricultural 

equipment and knowledge of manure agitation equipment.” (EX2004, ¶64). In the 

‘425 Patent IPR, the Board adopted an expansive view of a POSITA that blends the 
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parties’ POSITA definitions. If the same approach is taken in this IPR, such that Dr. 

Winkel qualifies as a POSITA, then the portions of his declaration related to the 

characteristics of manure and manure pumps (see chart at Paper 54, 15) should still 

be excluded because they are outside the scope of his experience and expertise.  

Dr. Winkel is an engineer with general experience in fluid mechanics, 

acoustics, and dynamics and vibrations. (EX1004 ¶3). None of Dr. Winkel’s 

education or work experience is related to livestock farming, agricultural equipment, 

or liquid manure agitation/pumping equipment. Dr. Winkel is therefore not qualified 

to offer expert testimony under FRE 702 on these topics, even if he is considered a 

POSITA under an expansive definition of who a POSITA may be.  

Petitioner argues that “an expert is supposed to use their expertise to explain 

how a POSA would understand the prior art of record.” (Paper 57, 15) (emphasis 

added). However, Dr. Winkel is not using his expertise when he offers opinions on 

the characteristics of manure and manure pumps because he has no experience or 

training on these subjects. Dr. Winkel is simply not qualified to make these 

statements given his background and experience, which do not pertain whatsoever 

to manure handling.    

VII. CONCLUSION 

For the foregoing reasons, it is respectfully requested that Patent Owner’s 

motion to exclude evidence (Paper 54) be granted in all respects.  
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