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Petitioner submits this response to the Board’s request for Supplemental
Briefing regarding “the prior art status of Stowers 2008.” See Paper 51, 53, 57.

Public accessibility is the touchstone in determining whether a reference
constitutes a prior art “printed publication,” not the source of the reference in the
record. Inre Hall 781 F.2d 897, 899 (Fed. Cir. 1986); Medtronic, Inc. v. Barry, 891
F.3d 1368 (2018); Constant v. Advanced Micro-Devices, Inc. , 848 F.2d 1560, 1568
(Fed. Cir. 1988). Moreover, “[i]Jn an IPR, the petitioner bears the burden of
establishing by a preponderance of the evidence that a particular document is a
printed publication.” Nobel Biocare Servs. AG v. Instradent USA, Inc., 903 F.3d
1365, 1375 (Fed. Cir. 2018) (emphasis added). As shown below, this burden has
been met and the evidence provided with the Petition overwhelmingly shows that
OSU’s publication of Stowers 2008 qualifies as a prior art printed publication.

The uncontested facts confirm that Stowers 2008 was available from two
independent sources—OSU and ProQuest—and was publicly available from OSU
by October 2008. EX1006, 946. It is also uncontested that EX1008 is a copy of
Stowers 2008, merely reflecting the subject matter of the same document from one
of its public sources. /d., §44. Not only is EX1008 unquestionably the Stowers 2008
dissertation, but Dr. Stowers himself referred to it while answering questions about
his dissertation, even referencing it in an email to his CEO as containing the “magic

sauce” recipe claimed in the challenged patent. EX1032 at 62:20-65:22.
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I. TWO MATERIALLY IDENTICAL STOWERS 2008 PUBLICATIONS

There is no dispute that at least two materially identical publications of
Stowers 2008 exist—one by OSU and one by ProQuest. The Petition relied on the
public accessibility of Stowers 2008 from the OSU library. Pet. at 19 (citing EX1006
19144-50, 67); EX1006, 9944-50 (relying on OSU library records to confirm public
availability of Stowers 2008). In addition to the copy of Stowers 2008 in the record
(EX1008), Petitioner’s counsel attested to downloading copies from both OSU and
ProQuest, and presented them to ProQuest’s witness during her deposition. See
EX1049; EX1051; EX1050 at 35:8-17. Redline comparisons confirm that the only
differences between EX1008 and the OSU publication (EX1051) were a footer
added for the IPR and a copyright page in the recently downloaded ProQuest
publication (EX1049). See EX1052 and EX1053. This comparison is consistent
with the Board’s obligation to assess document identity, as recognized in Valve
Corp. v. Ironburg Inventions Ltd., 8 F.4th 1364, 1372 (Fed. Cir. 2021).

During the January 30, 2025, hearing, concerns were raised about whether
EX1008 originated from ProQuest rather than OSU. However, the relevant test is
the public accessibility of a printed or downloadable version of Stowers 2008 at the
relevant time, not the particular source of the exhibit in the record. See e.g., MPEP
2152 (“[A] printed publication that does not have a sufficiently early publication
date to itself qualify as prior art...may be competent evidence of...other availability

of a claimed invention.”). Here, Stowers 2008 as reflected in EX1008 is prior art
2
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because the ProQuest and OSU publications of Stowers 2008 are substantively
identical, containing the same technical content, a fact that is uncontested.
Specifically, Dr. Hall-Ellis confirmed that the same dissertation was
downloadable from both OSU and ProQuest. EX1006, 46. And ProQuest’s witness,
Ms. Stewart, further explained that ProQuest received a paper copy of Stowers 2008
from OSU and did not make any modifications, alterations, or edits—meaning the
ProQuest publication is materially identical to what OSU provided. EX1050 at
54:12-15, 30:19-31:10. A direct comparison between EX1008 and the ProQuest
(EX1049) or OSU (EX1051) publications confirms that they are materially identical.
See EX1052 and EX1053 (redline comparisons); see also EX1050 at 37:4-39:17.
Given that the publications are substantively identical, EX1008 can be relied
upon by the Board, regardless when or from where EX1008 was obtained, consistent
with precedent. In VidStream LLC v. Twitter, Inc., 981 F.3d 1060 (Fed. Cir. 2020),
the “prior art” exhibit submitted to the Board included a date showing it was actually
made in 2015—after the relevant priority date. Id. at 1062-63. Nonetheless, the
Federal Circuit upheld the Board’s finding that the reference was prior art (even if
the particular copy was not) because it was a substantively identical “reprint” of a
2011 publication rather than a “new edition.” Id. at 1066. Similarly, in Hulu, LLC
v. Sound View Innovations, LLC, IPR2018-01039,2021 WL 4876224 (Oct. 5,2021),

the Petitioner could not demonstrate the public availability of the exact copy of a
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reference submitted with a petition, so instead the Board relied on MARC-record
analysis by Dr. Hall-Ellis to establish that two related versions with the “same
technical content” were publicly available, to find the reference was prior art.
Accordingly, because the OSU publication of Stowers 2008 was publicly
available (see Section II) and the various versions of Stowers 2008 are substantively

identical, EX1008 qualifies as prior art regardless of its source.

II. STOWERS 2008 FROM OSU WAS PUBLICLY ACCESSIBLE

The preponderance of the evidence shows that Stowers 2008 was publicly
available from OSU by October 21, 2008. Petitioner’s evidence includes MARC
records (EX1006, 4444-50), OSU’s website (EX2012 at 5), an email from OSU’s
Cataloging Manager, who stated that “OSU Libraries made this dissertation
[Stowers 2008] publicly available on 10-21-2008” (EX1042), and sworn testimony
from library records expert Dr. Sylvia Hall-Ellis (EX1006 at 450).

Patent Owner disputes this availability by arguing that Stowers 2008 was
subject to an embargo. Patent Owner’s challenge fails on two key points. First, while
Dr. Stowers claims that he requested that his dissertation be embargoed until late
2009, recently acquired OSU records confirm that Dr. Stower’s embargo request
was for an embargo of his dissertation as published by ProQuest, not OSU. EX2020
at 2-3. The OSU packet shows that the one-year embargo was requested solely for
ProQuest on a ProQuest publishing agreement form. EX2020 at 2-3 (form

“PQSO7DPA” stating that “Embargoes start from the date we receive your
4
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manuscript at ProQuest/UMI”); see also EX1050 at 23:17-25:1 (ProQuest’s witness
stating “[t]his 1s a ProQuest publishing agreement form.”). As such, there is no
credible evidence either that an embargo was requested of OSU’s publication of
Stowers 2008 or that OSU ever implemented an embargo. Indeed, ProQuest’s
witness, Ms. Stewart, repeatedly confirmed that the embargo applied only to
ProQuest, not OSU, confirming that “ProQuest is not connected to the OSU
repository,” “ProQuest embargoes are specific to ProQuest,” “it’s quite possible that
OSU did not have an embargo,” the “embargo applies only to ProQuest’s publication
of the Stowers 2008 dissertation,” and that “it wouldn’t apply to OSU.” EX1050 at
43:4-15, 44:20-45:16.

Second, Patent Owner evidence from an OSU Digital Repository Librarian
should be given no weight because she admitted that “the record of prior embargo
dates wasn’t retained...so I don’t have that information for anything earlier than
2017 and I can’t confirm either way” and further added, “[s]orry it isn’t the answer
you’re looking for.” EX2012 at 1.

Overall, while Dr. Stowers did indeed request a one-year embargo, the
preponderance of the evidence shows that the embargo applied only to ProQuest, not

OSU, such that Stowers 2008 was publicly available from OSU by October 21, 2008.

Dated: March 5, 2025 /s / Dion M. Bregman
Dion M. Bregman, Reg. No. 45,645
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