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Summary of Key Disputes

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Summary of Key Disputes
1. Whether video streaming was well-known during the 1997-2004 timeframe. YES.

2. Whether Ogdon teaches encoding the same video at different qualities. YES. Even if not, whether a POSITA would have 
been motivated to combine Ogdon + Allen (which indisputably teaches encoding the same video at different qualities). YES.

3. Whether Ogdon teaches streamlets of the same duration. YES. Even if not, whether SMIL 2.0 teaches streamlets of the 
same duration (DISH does not dispute the motivation to combine SMIL 2.0 with Ogdon). YES.

4. Whether the limitation “a streamlet request” requires a client to place a single request to a server for a single streamlet, as 
argued by DISH. NO. Even if so, whether Ogdon teaches this. YES.

5. Whether claim 6 of the ’138 Patent requires that the claimed “plurality of web servers” must retrieve streamlets from the 
“same” storage device, as argued by DISH. NO. Even if so, whether Ogdon teaches this. YES.

6. Whether Ogdon teaches “receiv[ing] at least one virtual timeline request” as recited in claim 9 of the ’138 Patent. YES.

7. Whether Ogdon teaches “live event video” as recited in claim 18 of the ’555 Patent. YES.

8. Whether Ogdon teaches storing streamlets as “separate files” as recited in claim 16 of the ’798 Patent. YES. Even if not, 
whether Shteyn teaches streamlets stored as “separate files” and whether a POSITA would have been motivated to 
combine Ogdon + Shteyn. YES.

9. Whether DISH shows a nexus for secondary considerations. NO. Even if so, whether DISH’s evidence of secondary 
considerations can overcome Petitioner’s strong evidence of obviousness. NO.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE



Slide  4

Overview of Challenged DISH Patents

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Overview of Challenged DISH Patents
• U.S. Patent Nos.:
 11,470,138
 11,677,798
 10,951,680
 10,469,554
 10,469,555

• All share a common specification

• All name the same inventors (David F. Brueck, 
Mark B. Hurst, R. Drew Major)

• Earliest possible priority date is April 30, 2004

• Directed to adaptive-bitrate (“ABR”) streaming 
over the Internet (EX1001, 1:31-34)* 

* Citations are to IPR2024-00044 (’138 Patent) unless otherwise noted

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Video Stored as Sets of Segments or “Streamlets” 
with Varying Bitrates
• “The architecture included using a web server 

hosting sets of content files where each set 
represented segments (‘streamlets’) of a larger 
media presentation encoded in the same format 
but at a particular streaming bit-rate.” EX2006 
(Jeffay Decl.) ¶ 46.

• A “set” of streamlets is a “group of streamlets 
having identical time indices and durations but 
varying bitrates.” EX1001 (’138 Patent ) at 7:57-
59.

• “The set 306a includes encoded streamlets 304 
having low, medium, and high 204, 206, 208 
bitrates.” EX1001 (’138 Patent) at 7:61-62.

EX1001 (’138 Patent) at FIG. 3b (annotated)

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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A Client Requests Lower or Higher Quality Streamlets 
From a Server Based On Bandwidth 
• Client 114 makes requests for streamlets 

304 from web server(s) 116. EX1001 (’138 
Patent) at 9:1-40.

• Client 114 makes such requests for “lower 
or higher quality streams based upon 
continuous observation of time intervals 
between successive receive times of each 
requested streamlet.” EX1001 (’138 
Patent) at 13:20-28.

• “[T]he agent controller module 702
requests streamlets 304 from the streamlet 
cache module 704 and arranges the 
received streamlets 304 in a staging 
module 709. EX1001 (’138 Patent) at 
13:32-35.

EX1001 (’138 Patent) at FIG. 3b (annotated)

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches The “Heart” of the Invention 
According to DISH 

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The “Heart” of the Invention According to DISH is:

See Paper 37 (Reply) at 1

Paper 19 (POR) at 1 (“adaptive rate video ‘streamlets’ of varying quality” is “the heart of the claimed invention”)

(1) “adaptive rate” content streaming

(2) with “streamlets”

(3) “of varying quality” levels

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Discloses the “Heart”
Ogdon’s Exemplary Disclosures

EX1004 (Ogdon) at 3:38-41 (“dynamically and adaptively switch between . . . 
versions of the presentation according to network transmission characteristics at 
each client network node”); see also id. at Claim 9.

“adaptive rate” content 
streaming

EX1004 (Ogdon) at 2:36-45 (“Note that each of the one or more presentation 
versions includes one or more presentation segments (hereinafter also denoted 
simply ‘segments’) that provide different portions of the presentation. More 
precisely, subcollections each having one or more segments are provided as 
presentation ‘elements’ in that each such subcollection is intended to be an 
indivisible portion of a presentation performance”); 

see also EX2006 (Jeffay Dec.) at ¶ 46 (describing challenged patents as “using a 
web server hosting sets of content files where each set represented segments
(“streamlets”) of a larger media presentation”)

with “streamlets” 

EX1004 (Ogdon) at 22:44-47 (“better presentation quality presentation elements 
may be retrieved (e.g., the presentation quality may be enhanced from limited or 
no animation to full animation)”), 13:47-49 (“several variations of presentation 
content can be provided to clients based on the available bandwidth”)

“of varying quality” levels

See Paper 1 (Petition) at 16-17, 20-21

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Discloses the “Heart”
Ogdon’s Exemplary Disclosures

EX1004 (Ogdon) at 3:38-41 (“dynamically and adaptively switch between . . . 
versions of the presentation according to network transmission characteristics at 
each client network node”); see also id. at Claim 9.

“adaptive rate” content 
streaming

EX1004 (Ogdon) at 2:36-45 (“Note that each of the one or more presentation 
versions includes one or more presentation segments (hereinafter also denoted 
simply ‘segments’) that provide different portions of the presentation. More 
precisely, subcollections each having one or more segments are provided as 
presentation ‘elements’ in that each such subcollection is intended to be an 
indivisible portion of a presentation performance”); 

see also EX2006 (Jeffay Dec.) at ¶ 46 (describing challenged patents as “using a 
web server hosting sets of content files where each set represented segments
(“streamlets”) of a larger media presentation”)

with “streamlets” 

EX1004 (Ogdon) at 22:44-47 (“better presentation quality presentation elements 
may be retrieved (e.g., the presentation quality may be enhanced from limited or 
no animation to full animation)”), 13:47-49 (“several variations of presentation 
content can be provided to clients based on the available bandwidth”)

“of varying quality” levels

See Paper 1 (Petition) at 17, 20-21

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Discloses the “Heart”
Ogdon’s Exemplary Disclosures

EX1004 (Ogdon) at 3:38-41 (“dynamically and adaptively switch between . . . 
versions of the presentation according to network transmission characteristics at 
each client network node”); see also id. at Claim 9.

“adaptive rate” content 
streaming

EX1004 (Ogdon) at 2:36-45 (“Note that each of the one or more presentation 
versions includes one or more presentation segments (hereinafter also denoted 
simply ‘segments’) that provide different portions of the presentation. More 
precisely, subcollections each having one or more segments are provided as 
presentation ‘elements’ in that each such subcollection is intended to be an 
indivisible portion of a presentation performance”); 

see also EX2006 (Jeffay Dec.) at ¶ 46 (describing challenged patents as “using a 
web server hosting sets of content files where each set represented segments
(“streamlets”) of a larger media presentation”)

with “streamlets” 

EX1004 (Ogdon) at 22:44-47 (“better presentation quality presentation elements 
may be retrieved (e.g., the presentation quality may be enhanced from limited or 
no animation to full animation)”), 13:47-49 (“several variations of presentation 
content can be provided to clients based on the available bandwidth”)

“of varying quality” levels

See Paper 1 (Petition) at 17, 20-21

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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As for Encoding Different Versions of the Same Video –
DISH Admitted It Was Known and the ITC Found the Same 

Paper 47 (Sur-reply) at 25

EX1009 (ITC ID) at 181

See Paper 1 (Petition) at 11

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Unpatentability Grounds

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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IPR2024-00044

Grounds’138 Patent Claims

Ogdon, Allen (§103)1, 3-12, 14-20, 22-25, 27-29

Ogdon, Allen, SMIL 2.0 (§103)1, 3-12, 14-20, 22-25, 27-29

IPR2024-00045 

Grounds’554 Patent Claims

Ogdon, Allen (§103)1-5, 7, 8, 10-14, 16-20, 22-28, 30

Ogdon, Allen, SMIL 2.0 (§103)1-5, 7, 8, 10-14, 16-20, 22-28, 30

IPR2024-00046 

Grounds’680 Patent Claims

Ogdon, Allen (§103)1, 2, 4-12, 14-19, 21-25, 27-29

Ogdon, Allen, SMIL 2.0 (§103)1, 2, 4-12, 14-19, 21-25, 27-29

IPR2024-00043 

Grounds’798 Patent Claims

Ogdon, Allen (§103)1, 3-12, 14-20, 22-25, 27-29

Ogdon, Allen, SMIL 2.0 (§103)1-9, 11-19, 21-24

Ogdon, Allen, Shteyn (§103)16

IPR2024-00146 

Grounds’555 Patent Claims

Ogdon, Allen (§103)1, 3-5, 7-11, 13-20, 22-27

Ogdon, Allen, SMIL 2.0 (§103)1, 3-5, 7-11, 13-20, 22-27

Ogdon (§102)18-19

Unpatentability Grounds

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Prior Art References

Ogdon
US Patent No. 6,161,137

Issued: Dec. 12, 2000 

Allen
Int’l Pub. No. WO 02/075482

Published: Sept. 26, 2002

SMIL 2.0
World Wide Web Consortium

Available: Nov. 9, 2001

Shteyn
US Patent No. 7,529,806

Filed: Nov. 4, 1999
Issued: May 5, 2009

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon

EX1004 (Ogdon)

• Distributes “a presentation synchronously” to clients over 
the Internet where clients “determine a particular 
variation of data presentation to retrieve . . . depend[ing] 
upon . . . data transmission rate” e.g., if “a low
transmission rate is detected” requesting “elements of a 
reduced size” but if “a higher transmission rate is 
detected” requesting “elements of greater size” and 
“corresponding enhanced quality.” EX1004 (Ogdon) at 
Abstract (emphases added).

• “[P]resentation versions include[] one or more 
presentation segments” where “corresponding alternative 
segments . . . have substantially different network 
transmission requirements so that such corresponding 
segments … can be substituted for one another 
depending on [network] performance.” EX1004 (Ogdon) 
at 2:36-61.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Allen

EX1005 (Allen)

• Discloses well-known prior art method of 
“[s]treaming media . . . for transmission of video 
and audio over networks such as the Internet.” 
EX1005 (Allen) at 2:14-15.

• Known “sophisticated prior art” systems include 
“simultaneously process[ing video] in a plurality of 
encoders” that “output in a particular popular 
format and bit rate,” where “content could be pre-
stored in a variety of formats and bit rates.” 
EX1005 (Allen) at 8:16-9:3; see also id. at 11:20-
12:5 (describing sophisticated and well-known 
architecture for encoding to “three different bit 
rates, 56Kbps, 300Kbps, and 600 Kbps”).

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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SMIL 2.0
• SMIL 2.0 is “an XML-based language that allows 

authors to write interactive multimedia 
presentations” including “describ[ing] the temporal 
behavior of a multimedia presentation.” EX1006 
(SMIL 2.0) at 1.

• Discloses “switch” function that “allows an author to 
specify a set of alternative elements from which 
only the first acceptable element is chosen”; “seq” 
function that “defines a sequence of elements” to 
“play one after the other”; and a “systembitrate” 
attribute that permits “evaluat[ing] each of the 
elements within a switch” to find “an acceptable 
bitrate value.” EX1006 (SMIL 2.0) at 61, 62, 158.

• Discloses a “dur” function that “specifies the simple 
duration” of media. EX1006 (SMIL 2.0) at 129.

EX1006 (SMIL 2.0)
EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Shteyn

• Discloses partitioning media “into a sequence 
of segments at a server” where “alternative” 
segments may have “different minimum 
bandwidth requirement[s], and [be stored in] a 
different location.” EX1016* (Shteyn) at 
Abstract, 3:44-53, FIGs. 1-2, claims 1, 9, 11.

• Discloses that “the client application could 
select a next segment in a different format for 
the same content to adapt to changing 
circumstances, e.g. lower bandwidth due to 
network congestion.” EX1016 (Shteyn) at 4:20-
23, FIG. 2, claim 1.

EX1016 (Shteyn)

* References to EX1016 (Shteyn) refer to IPR2024-00043

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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State of the Art:
Video Streaming Was Well-known During the 

1997 Timeframe

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH Cites Dr. Jeffay to Argue that Streaming was “Extremely Rare” 
Between 1997-2004 and This Would “Inform [a POSITA’s] Reading of 
Ogdon”

Paper 19 (POR) at 26 (citing Jeffay Decl.)

Paper 19 (POR) at 28 (citing Jeffay Decl.)

“Indeed, a POSITA would have understood 
that video conference telepresentations or 
video streaming would have been extremely 
rare and expensive in 1997, particularly in 
typical home or even office settings where 
network bandwidth and access to 
videoconferencing hardware was extremely 
limited.”

EX2006 (Jeffay Decl.) ¶ 55 n.3

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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But on Behalf of Amazon and Samsung, Dr. Jeffay Testified That 
Streaming Was “Conventional” and “Regularly Used” At the Time 
Ogdon was Filed

EX1020 (Jeffay Amazon Decl.) ¶ 75

EX1029 (Jeffay Samsung Decl.) ¶ 15

Dr. Kevin Jeffay

See Paper 37 (Reply) at 1-4

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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On Behalf of Facebook, Dr. Jeffay Testified that Streaming 
was “Widespread” and “Common in the Industry”

EX1023 (Jeffay Facebook Decl.) ¶ 63

* * *

Dr. Kevin Jeffay

See Paper 37 (Reply) at 1-4

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Dr. Jeffay Admitted at his Deposition That RealPlayer’s 
Video Streaming Player Was Well Known in 1997

Q. Now, prior to your work in these IPRs, you were aware of a company 
called Real Network. Is that correct?

A. Yes.

Q. And you are aware that Real Network made one of the early 
commercial video streaming players on the market; correct?

A. Players. Yes.

...

Q. Real Network was a recognized early pioneer in the development of 
multimedia players; correct?

A. I believe that’s a fair statement.

Q. It was a recognized leader in that space; fair?

A. In 1997, yes.

Q. You would agree that in the late 1997s, Real Network’s video 
streaming player was well known to people in the video streaming 
community; correct?

A. Yes.

EX1030 (Jeffay Tr.) at 63:23-66:3

Dr. Kevin Jeffay

See Paper 37 (Reply) at 1-4, 8

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Dr. Jeffay Used the Same Language to Credit DISH for Technology He 
Credited to RealNetworks and Microsoft In the Facebook IPR

On behalf of DISH in these IPRs:

EX1030 (Jeffay Tr.) at 150:21-151:4

On behalf of Facebook in IPR2021-00112:

EX1023 (Jeffay Facebook Decl.) ¶ 51

See Paper 37 (Reply) at 3

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Exemplary Claims and Disputed Limitations

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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’138 Patent Independent Claim 1
A system for adaptive-rate content streaming of a video that is playable on one or more end user 
stations over the internet, the system comprising:

1[Pre]

at least one storage device storing the video,1[A]

wherein the video is digitally encoded at a plurality of different bitrates creating a plurality of 
streams including a low quality stream, a medium quality stream, and a high quality stream,

1[B]

the low quality stream, the medium quality stream, and the high quality stream each comprising a 
group of streamlets, wherein each streamlet corresponds to a portion of the video, and wherein 
each streamlet in each group of streamlets is encoded at a respective one of the plurality of different 
bitrates, and wherein each group of streamlets comprises at least first and second streamlets;

1[C]

wherein at least one of the low quality stream, the medium quality stream, and the high quality stream 
is encoded at a bitrate of no less than 600 kbps; and

1[D]

wherein the first streamlet of each of the groups of streamlets has the same first duration and 
encodes the same first portion of the video in each of the low quality stream, the medium quality 
stream, and the high quality stream, and wherein the first streamlet of the low quality stream encodes 
the same first portion of the video at a lower bitrate than the first streamlet of the high quality stream 
and the first streamlet of the medium quality stream.

1[E]

Exemplary Claims and Disputed Limitations*

*DISH makes the same arguments for analogous limitations across all challenged patents.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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’138 Patent Independent Claim 23
place a streamlet request to the server over the internet connection for the first streamlet of the 
selected stream;

14[E]

Exemplary Claims and Disputed Limitations*

’138 Patent Dependent Claim 6
The system of claim 1, further comprising: a plurality of web servers located at different locations 
across the internet, each web server configured to:

6[A]

receive at least one streamlet request over one or more internet connections from a respective one of 
the one or more end user stations to retrieve the first streamlet, wherein the at least one streamlet 
request from the respective one of the one or more end user stations includes a request for a 
currently selected first streamlet from one of the low quality stream, the medium quality stream, and 
the high quality stream based upon a determination by the respective one of the one or more end user 
stations to select a higher or lower bitrate version of a respective one of the plurality of streams;

6[B]

retrieve from the at least one storage device the requested first streamlet from the currently 
selected one of the low quality stream, the medium quality stream, and the high quality stream; and

6[C]

send the retrieved first streamlet to the respective one of the one or more end user stations over the 
one or more internet connections.

6[D]

*DISH makes the same arguments for analogous limitations across all challenged patents.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Exemplary Claims and Disputed Limitations*
’138 Patent Dependent Claim 9

The system of claim 8, wherein the first web server is further configured to: receive at least one 
virtual timeline request over the one or more internet connections from the one or more end user 
stations to retrieve a virtual timeline; and send the virtual timeline to the requesting one of the end 
user stations over the one or more network connections.

9

’555 Patent Independent Claim 18
at least one storage device configured to store live event video,18[A]

’798 Patent Dependent Claim 16
The end user station of claim 11, wherein at least a plurality of streamlets are separate files stored 
by the at least one server.

16

*DISH makes the same arguments for analogous limitations across all challenged patents.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon and Ogdon + Allen Teach Adaptive-
Rate Content Streaming 

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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’138 Patent Independent Claim 1
A system for adaptive-rate content streaming of a video that is playable on one or more end user 
stations over the internet, the system comprising:

1[Pre]

at least one storage device storing the video,1[A]

wherein the video is digitally encoded at a plurality of different bitrates creating a plurality of 
streams including a low quality stream, a medium quality stream, and a high quality stream,

1[B]

the low quality stream, the medium quality stream, and the high quality stream each comprising a 
group of streamlets, wherein each streamlet corresponds to a portion of the video, and wherein 
each streamlet in each group of streamlets is encoded at a respective one of the plurality of different 
bitrates, and wherein each group of streamlets comprises at least first and second streamlets;

1[C]

wherein at least one of the low quality stream, the medium quality stream, and the high quality stream 
is encoded at a bitrate of no less than 600 kbps; and

1[D]

wherein the first streamlet of each of the groups of streamlets has the same first duration and 
encodes the same first portion of the video in each of the low quality stream, the medium quality 
stream, and the high quality stream, and wherein the first streamlet of the low quality stream encodes 
the same first portion of the video at a lower bitrate than the first streamlet of the high quality stream 
and the first streamlet of the medium quality stream.

1[E]

Ogdon and Ogdon + Allen Teach Adaptive-Rate 
Content Streaming

Not in Dispute:
• Ogdon teaches content at different qualities.
• Ogdon teaches content including video. 
• Ogdon teaches adaptive switching.
• Allen’s Background teaches encoding the same video at different qualities.

The Dispute: 
• Whether Ogdon teaches encoding the same video at different qualities. YES.
• Even if not, whether a POSITA would have been motivated to combine Ogdon + Allen. YES

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The Board Is Not Bound By Findings Made in Institution 
Decisions and Can Change Its View if Convinced Its Initial 
Inclinations Were Wrong

Trivascular, Inc. v. Samuels, 812 F.3d 1056, 1068 (Fed. Cir. 2016) (emphasis original)

“Contrary to TriVascular’s assertions, the Board is not bound by any 
findings made in its Institution Decision.  At that point, the Board is 
considering the matter preliminarily without the benefit of a full record.  
The Board is free to change its view of the merits after further 
development of the record, and should do so if convinced its initial 
inclinations were wrong.”

• DISH relies heavily on the Board’s finding in other IPR institution decisions that Ogdon allegedly 
does not disclose storing multiple copies of the same video. E.g., Paper 19 (POR) at 5, 24 n.4, 
25. But on a full record, those findings are respectfully incorrect. 

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches Different Versions of Segments That 
Are Corresponding, Replaceable, and Substitutable

EX1004 (Ogdon) at 2:45-61

See Paper 1 (Petition) at 24; -043 Paper 1 (Petition) at 50

EX1004 (Ogdon) at 3:38-44

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches Switching Between Different Video Versions

EX1004 (Ogdon) at 2:61-66

EX1004 (Ogdon) at 22:42-47

See Paper 1 (Petition) at 21-22; Paper 37 (Reply) at 4-9; -043 Paper 1 (Petition) at 16, 50-52

EX1004 (Ogdon) at Claim 6

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches that the Different Video Versions can be the 
Same Video

EX1004 (Ogdon) at 21:30-34

EX1004 (Ogdon) at 3:38-44

• Ogdon teaches multiple video versions of the
presentation, i.e. the same presentation.

• Further, claim 9 of Ogdon confirms multiple 
video versions that correspond in content.   

See Paper 1 (Petition) at 21-22; Paper 37 (Reply) at 4-9; -043 Paper 1 (Petition) at 16, 50-52

EX1004 (Ogdon) at 30:19-22 EX1004 (Ogdon) at Claim 9

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH Erroneously Argues That Ogdon’s “Slide Show Format” 
and “Slide Show Alternative” Refer to PowerPoint Slides

EX1004 (Ogdon) at 3:51-64

Paper 19 (POR) at 8

• DISH erroneously cites to Ogdon’s disclosure of a 
client switching to a “slide show format” (also 
referred to as a “corresponding slide show 
alternative”) to mean switching to a “PowerPoint 
presentation.”  Paper 19 (POR) at 8. But Ogdon 
does not mention PowerPoint. Plus, a “slide show 
format” was considered a very low frame rate video. 

See Paper 37 (Reply) at 7-9; see also -043 Paper 1 (Petition) 29, 50-52

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Both Experts Agree That a Low Frame Rate Video is a 
Slide Show Type Video

EX1028 (Houh Decl.) ¶ 34
Dr. Henry Houh

“[A] POSITA in the late 1990s would have understood Ogdon’s disclosure of 
‘slide show format’ and ‘slide show alternative’ (EX1004, 3:51-63) to mean a 
very low frame rate video—such as at about 1 frame per second (fps). This type 
of low-quality video streaming where a single frame of video was displayed for 
relatively much longer (e.g., 1 second) than a frame of a traditional 30 frame per 
second video (33 ms) was commonly referred to as a ‘slide show’ type video.”

Dr. Kevin Jeffay

Q. Okay. Going back to my example of the car race, a user watching a car 
race at 30 frames per second and the frame rate drops to one frame 
per second, would you agree that the user is still watching the same 
car race.

ATTORNEY WILSON: Objection. Form.

THE WITNESS: Well, they're certainly watching the same race. They are 
essentially seeing like a slide show of the race.

EX1030 (Jeffay Tr.) at 140:22-141:7

See Paper 37 (Reply) at 8

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH’s Own Internal Technical Documents Refer to a Low 
Frame Rate Video as a “Slideshow” Mode

EX2059 (Internal Move Document) at 11

EX2059 (Move Internal Doc.)

EX2059 (Internal Move Document) at App. A

See Paper 37 (Reply) at 8EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The Prior Art Consistently Refers to a Slide Show Format 
As a Very Low Frame Rate Video

EX1005 (Allen) at 63:13-16

EX1019 (Willebeek) at 270

EX1031 (RealNetworks) at 56

See Paper 37 (Reply) at 7-9; see also -043 Paper 1 (Petition) 29, 50-52

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Does Not Teach Switching Between Videos Having 
Different Languages

• DISH focuses on Ogdon’s disclosure of content 
“for Japanese speaking audience members” to 
argue that Ogdon switches between different 
content and not versions of the same video. 
Paper 47 (Sur-reply) at 6.  

• But Ogdon does not teach switching between 
Japanese versions and English versions. This 
would be nonsensical. The English speaking 
clients and Japanese speaking clients each have 
their own content webservers, and switching only 
occurs between versions of the same language.  
EX1004 (Ogdon) at Fig. 1B.

See Paper 9 (ID) at 22 (“[W]e do not read Ogdon to indicate that its 
presentation versions must be wholly different types of presentation 
materials, i.e., presentations in different languages”) (emphasis in original)

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Even If Ogdon Does Not Teach a “video . . . digitally encoded 
at a plurality of different bitrates,” Allen Teaches It

EX1005 (Allen) at 12:1-5

EX1005 (Allen) at 3:16-20

EX1005 (Allen)
See Paper 1 (Petition) at 22-26

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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A POSITA Would Have Been Motivated to Combine 
Ogdon and Allen

EX1003 (Houh Decl.) ¶ 67; see also id. ¶¶ 65-66Dr. Henry Houh

“A POSITA would have been motivated to encode the video presentation of 
Ogdon, including each sequential segment of the video, into each of a low 
quality, medium quality, and high quality level bitrate stream, as taught by Allen 
. . . . A POSITA would have had a reasonable expectation of success with such a 
combination because both Ogdon and Allen are drawn to similar systems of 
client-server based streaming and because simply encoding another copy at an 
additional quality level would have been a simple and straightforward 
modification for a POSITA.”

“Based on the present record, we are persuaded that Petitioner has a reasonable 
likelihood of prevailing in showing that an ordinarily skilled artisan would have 
been motivated to combine Ogdon and Allen to yield this limitation. Ogdon 
teaches different quality versions of a presentation that may include video (see, 
e.g., Ex. 1004, 2:8–10, 2:30–66, 13:47–49, 22:44–47, 24:55), and Allen 
expressly teaches encoding the same content at bitrates of 56 kbps, 300 kbps, 
and 600 kbps (see, e.g., Ex. 1005, 12:1–5).”

Paper 9 (Institution Decision) at 21

See Paper 1 (Petition) at 22-26
EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE



Slide  44

Allen Does Not Teach Away
• DISH erroneously argues that Allen teaches 

away. But Petitioner relies on teachings from 
Allen’s Background, which describes the 
well-known and “sophisticated” method of 
encoding the same video into different bit 
rate versions (i.e., 600 kbps, 300 kbps, 56 
kbps). EX1005 (Allen) at 8-12.

• Moreover, contrary to DISH’s assertions, 
Allen does not teach “a single-bitrate 
approach.” See Paper 19 (POR) at 31. Allen 
simply moves the encoding process to 
multiple edge servers. EX1005 (Allen) at 
24:19-25:23. The multiple edge encoders 
convert the video stream into formats and 
bitrates matched to each viewer. Id.

EX1005 (Allen) at 24:19-25:4

See Paper 37 (Reply) at 17-19

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Teaching Away Requires a High Bar; Even Describing 
Methods as “Markedly Inferior” Does Not Teach Away

“In view of the foregoing, the Board reasonably found that a skilled artisan would understand 
Stopper C is an acceptable alternative to Stopper B1 even though it is categorized as ‘markedly
inferior’ to Stopper B1.”

Novartis Pharma AG v. Regeneron Pharms., Inc.,2024 WL 4258368, at *3 (Fed. Cir. 2024) (cleaned up)

EX1005 (Allen) at 11:22-25

EX1005 (Allen) at 13:1-3

• The Federal Circuit has held that categorizing a method as “markedly inferior” does not teach away.  
Petitioner relies on Allen’s teachings of methods that were “generally regarded as the most sophisticated 
methods currently available” and “the most efficient way to deliver streaming media today.”

See Paper 37 (Reply) at 17-19

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Dr. Jeffay Confirmed at His Deposition That Allen 
Still Teaches Encoding Into Multiple Bitrates

Q. So assuming the characteristics of each viewer’s device are 
not identical, the multiple EDGE encoders in Allen will 
convert the internet stream into different formats and 
different bit rates. Agree?

A. As a collection that's true, but, again, each encoder is only 
generating one format and bit rate.

...

Q. So assuming the characteristics of each viewer's device are 
not identical, you would end up with streams that are in 
different formats and different bit rates. Agree?

A. At different parts of the network, yes.

EX1030 (Jeffay Tr.) at 240:10-241:2
Dr. Kevin Jeffay

See Paper 37 (Reply) at 18-19

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Does Not Teach Away from Video Streaming
• DISH erroneously argues that Ogdon 

teaches away from video streaming because 
its background discusses “drawbacks” and 
“expensive” and “specialized” computers 
and equipment.  Paper 47 (Sur-reply) at 2. 
But Ogdon is clearly describing “dedicated” 
“corporat[e]” “telepresentation centers” 
where participants are “required to travel to 
these centers.” EX1004 (Ogdon) at 1:19-42. 

• The purpose of Ogdon is thus to provide “a 
system that alleviates these drawbacks,” 
where anyone can “access and/or 
participate in a presentation using standard 
telephony and Internet network connections 
found in most offices and many homes.” 
EX1004 (Ogdon) at 1:43-48.

EX1004 (Ogdon) at 1:19-48
See Paper 37 (Reply) at 17-18

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon and Ogdon + SMIL 2.0 Disclose 
Streamlets of the Same Duration

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon and Ogdon + SMIL 2.0 Teach Streamlets of the 
Same Duration

’138 Patent Independent Claim 1
A system for adaptive-rate content streaming of a video that is playable on one or more end user 
stations over the internet, the system comprising:

1[Pre]

at least one storage device storing the video,1[A]

wherein the video is digitally encoded at a plurality of different bitrates creating a plurality of streams 
including a low quality stream, a medium quality stream, and a high quality stream,

1[B]

the low quality stream, the medium quality stream, and the high quality stream each comprising a 
group of streamlets, wherein each streamlet corresponds to a portion of the video, and wherein 
each streamlet in each group of streamlets is encoded at a respective one of the plurality of different 
bitrates, and wherein each group of streamlets comprises at least first and second streamlets;

1[C]

wherein at least one of the low quality stream, the medium quality stream, and the high quality stream 
is encoded at a bitrate of no less than 600 kbps; and

1[D]

wherein the first streamlet of each of the groups of streamlets has the same first duration and 
encodes the same first portion of the video in each of the low quality stream, the medium quality 
stream, and the high quality stream, and wherein the first streamlet of the low quality stream encodes 
the same first portion of the video at a lower bitrate than the first streamlet of the high quality stream 
and the first streamlet of the medium quality stream.

1[E]

Not in Dispute:
• Ogdon teaches corresponding segments having “approximately the same” duration.
• The motivation to combine SMIL 2.0 with Ogdon.

The Dispute:
• Whether Ogdon teaches streamlets of the same duration. YES.
• Even if not, whether SMIL 2.0 teaches streamlets of the same duration. YES.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches Segments, i.e., Streamlets

EX1004 (Ogdon) at 2:36-45

EX1004 (Ogdon) at 3:44-50

• DISH erroneously argues that “each of Ogdon’s ‘segments’ is a distinct, stand-alone piece of 
content” and not the same video “divided into smaller portions.” See Paper 19 (POR) at 16-17.

• Yet, Ogdon’s teaching are clear:

EX1004 (Ogdon) at Claim 33
See Paper 1 (Petition) at 17, 20-21, 25

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH’s Expert and Inventor Agree that Segments Are 
Streamlets

EX2006 (Jeffay Decl.) ¶ 46

Drew Major

Q. Now, there you’re talking about creating video streamlets that were 
short in length. Earlier you used the word segment. Is that a 
reference to streamlets?

A. Yes, same type of -- I -- I will call them sometimes video chunks or 
video streamlets or video segments.

...

Q. So -- so your invention, just to break it down, is you're taking --
you're creating video streamlets or segments, which are the same 
thing, right?

A. Yeah.

EX1021 (Major Tr.) at 50:11-17, 53:7-11

Dr. Kevin Jeffay

See Paper 37 (Reply) at 12-13
EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon’s Segments Can Be the Same Duration

EX1004 (Ogdon) at 2:48-61

EX1004 (Ogdon) at 32:28-38

• DISH erroneously argues that Ogdon’s segments are only “approximately the same 
presentation duration” and not the same duration. See Paper 19 (POR) at 36 (emphasis in 
original). But “approximately” the same includes exactly the same. 

• Ogdon teaches that its segments can be 
“substituted for one another” and are 
“replaceable” with one another. EX1004 
(Ogdon) at 2:45-61, Claim 21.

See Paper 1 (Petition) at 24, 27-28

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon’s File History Confirms That Segments Can Be 
the Same Duration

EX1014 (Ogdon Provisional) at 35

Ortho-McNeil Pharm. v. Caraco Pharm. Lab’ys, 476 
F.3d 1321, 1326 (Fed. Cir. 2007)

“This court has looked at the meaning of 
the term ‘about,’ and similar qualifying 
words or phrases, in other cases and has 
developed an approach to the interpretation 
of such terms: . . . We thus consider how 
the term . . . was used in the patent 
specification, the prosecution history, and 
other claims.”

See Paper 1 (Petition) at 28

EX1003 (Houh Decl.) ¶ 75
Dr. Henry Houh

“A POSITA would have understood this disclosure to teach that 
corresponding alternate video presentation segments can each 
have identical audio portions, which would mean that the 
alternate video presentation segments would also have identical 
(i.e., same or equal) durations.”

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH Itself Uses Modifiers Such as “About” and 
“Substantially” to Include “Exactly” 

EX1001 (’138 Patent) at 3:21-26

EX1001 (’138 Patent) at Claim 7

Q. Okay. So when you say, “Substantially the 
same duration,” you mean precisely the 
same duration or almost the same 
duration?

A. Yeah. But --.

MR. GUY:  Hold on. Wait. Asked and answered. 
Objection to form.

A. Yeah. Always the starting time is the 
same between all the sets.

EX2010 (Major Decl.) ¶ 17 EX1021 (Major Tr.) at 96:6-13

See Paper 37 (Reply) at 14

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Modifiers Such as “Approximately” Are Frequently 
Used in Patents to Include “Exactly” 

“Claim 1’s language ‘wherein approximately the same axial force is acting on each of said 
cutting structure’ means ‘wherein nearly or exactly the same downforce parallel to the axis of 
the bit is taken by each cone.’”

Haliburton Servs. v. Smith Int'l, Inc., 2004 WL 305722, at *6 (E.D. Tex. 2004) 

“[A]n ordinary artisan would understand the term ‘approximately once a month,’ as used in the 
specification of the ’918 provisional application, to mean that once a month is the ideal timing 
for administering a maintenance dose.”

Janssen Pharms., Inc. v. Tolmar, Inc., 718 F. Supp. 3d 394, 416 (D. Del. 2024) 

See Paper 37 (Reply) at 14

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH Relies on Ortho-McNeil but the Case Supports 
Petitioner Because the “Range” Included the Exact Ratio

Paper 47 (Sur-reply) at 12

• The Federal Circuit however construed “ratio is about 1:5” to mean “approximately 1:5, 
encompassing a range of ratios no greater than 1:3.6 to 1:7.1.” Ortho-McNeil Pharm. v. Caraco 
Pharm. Lab’ys., 476 F.3d 1321, 1324 (Fed. Cir. 2007).  But the “range of ratios” included 
exactly 1:5.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Making Ogdon’s Segments the Same Duration 
Would Have Been Obvious

EX1003 (Houh Decl.) ¶ 77Dr. Henry Houh

“To the extent it is found that Ogdon does not disclose that the first streamlets of 
each of the quality level streams each has an equal playback duration, a POSITA 
would have been motivated to make all of the corresponding segments in each 
version an equal duration of time to simplify the system and so that each 
corresponding streamlet in each version could serve as a replacement for that 
portion of presentation content so that when switching to a different version 
during the presentation the user still experiences a seamless presentation.”

“[W]e are persuaded preliminarily that an ordinarily skilled artisan considering 
Ogdon’s teachings of corresponding segments (1) as having approximately the 
same duration and (2) as being replacements for one another . . . would have 
known to make the segments the same duration. . . . Otherwise, we are 
sufficiently persuaded by Petitioner’s contentions, as discussed above . . . that an 
ordinarily skilled artisan would have known to encode Ogdon’s video segments 
into corresponding quality level bitrates in real-time.”

Paper 9 (Institution Decision ) at 27

See Paper 1 (Petition) at 28-29
EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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SMIL 2.0 Teaches Segments of the Same Duration

Paper 1 (Petition) at 56-59

• DISH did not contest the combination of 
SMIL 2.0 with Ogdon and Allen, nor did 
DISH address SMIL 2.0’s “dur” attribute in 
its POR.  Its attempt to address “dur” in its 
sur-reply is too late.

• DISH’s new Sur-reply argument, which 
argues that “SMIL explains that ‘[i]f the 
author specifies a value for dur that is 
shorter than the implicit duration for an 
element, the implicit duration will be cut 
short by the specified simple duration” (Sur-
reply at 20), does not undermine SMIL’s 
teachings. Even if this optional aspect were 
done, the example cited in the Petition (Pet. 
at 57) teaches alternate media with identical 
5 second durations. 

See Paper 1 (Petition) at 56-59

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches “a streamlet request”

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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’138 Patent Independent Claim 14
place a streamlet request to the server over the internet connection for the first streamlet of the 
selected stream;

14[E]

Ogdon Teaches “a streamlet request”

’138 Patent Dependent Claim 6
The system of claim 1, further comprising: a plurality of web servers located at different locations 
across the internet, each web server configured to:

6[A]

receive at least one streamlet request over one or more internet connections from a respective one of 
the one or more end user stations to retrieve the first streamlet, wherein the at least one streamlet 
request from the respective one of the one or more end user stations includes a request for a 
currently selected first streamlet from one of the low quality stream, the medium quality stream, and 
the high quality stream based upon a determination by the respective one of the one or more end user 
stations to select a higher or lower bitrate version of a respective one of the plurality of streams;

6[B]

retrieve from the at least one storage device the requested first streamlet from the currently 
selected one of the low quality stream, the medium quality stream, and the high quality stream; and

6[C]

send the retrieved first streamlet to the respective one of the one or more end user stations over the 
one or more internet connections.

6[D]

’138 Patent Dependent Claim 6
receive at least one streamlet request over one or more internet connections from a respective one of 
the one or more end user stations to retrieve the first streamlet, wherein the at least one streamlet 
request from the respective one of the one or more end user stations includes a request for a 
currently selected first streamlet from one of the low quality stream, the medium quality stream, and 
the high quality stream based upon a determination by the respective one of the one or more end user 
stations to select a higher or lower bitrate version of a respective one of the plurality of streams;

6[B]

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches “a streamlet request”

’138 Patent Dependent Claim 6
The system of claim 1, further comprising: a plurality of web servers located at different locations 
across the internet, each web server configured to:

6[A]

receive at least one streamlet request over one or more internet connections from a respective one of 
the one or more end user stations to retrieve the first streamlet, wherein the at least one streamlet 
request from the respective one of the one or more end user stations includes a request for a 
currently selected first streamlet from one of the low quality stream, the medium quality stream, and 
the high quality stream based upon a determination by the respective one of the one or more end user 
stations to select a higher or lower bitrate version of a respective one of the plurality of streams;

6[B]

retrieve from the at least one storage device the requested first streamlet from the currently 
selected one of the low quality stream, the medium quality stream, and the high quality stream; and

6[C]

send the retrieved first streamlet to the respective one of the one or more end user stations over the 
one or more internet connections.

6[D]

’138 Patent Independent Claim 14
place a streamlet request to the server over the internet connection for the first streamlet of the 
selected stream;

14[E]

’138 Patent Dependent Claim 6
receive at least one streamlet request over one or more internet connections from a respective one of 
the one or more end user stations to retrieve the first streamlet, wherein the at least one streamlet 
request from the respective one of the one or more end user stations includes a request for a 
currently selected first streamlet from one of the low quality stream, the medium quality stream, and 
the high quality stream based upon a determination by the respective one of the one or more end user 
stations to select a higher or lower bitrate version of a respective one of the plurality of streams;

6[B]Not in Dispute:
• Ogdon teaches a “client-pull” system.
• Ogdon’s clients place a request for segments.

The Dispute: 
• Whether the limitation “a streamlet request” requires a client to place a single request to a server 

for a single streamlet, as argued by DISH. See Paper 19 (POR) at 40. NO.
• Even if so, whether Ogdon teaches this. YES.

• DISH’s argument that “Ogdon never describes requesting anything less than a ‘collection or 
subcollection’ of ‘segments’” is wrong. See Paper 19 (POR) at 40.

See Paper 47 (Sur-reply) at 14

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The Claim Language Does Not Support DISH’s 
Interpretation
• Claim 6 of the ’138 Patent, for example, states “at least one” streamlet request “includes” a request 

for a streamlet.  The claim is not limited to a single request for a single streamlet. 

• Claim 10 of the ’555 Patent confirms that a single request can return multiple streamlets.

EX1001 (’138 Patent) at Claim 6

* * *

EX1001 in IPR -146 (’555 Patent) at Claim 10

See Paper 37 (Reply) at 11-12
See Paper 47 (Sur-reply) at 9-10

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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In Any Event, Ogdon Teaches a Request for a Single 
Segment

EX1004 (Ogdon) at 2:36-42

EX1004 (Ogdon) at Claim 1

EX1004 (Ogdon) at 7:56-63

See Paper 1 (Petition) at 22, 33-35, 50; Paper 37 
(Reply) at 11-12

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE



Slide  64

No Requirement to Retrieve Streamlets from 
the Same Storage Device

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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No Requirement to Retrieve Streamlets from the Same 
Storage Device

’138 Patent Dependent Claim 6
The system of claim 1, further comprising: a plurality of web servers located at different locations 
across the internet, each web server configured to:

6[A]

receive at least one streamlet request over one or more internet connections from a respective one of 
the one or more end user stations to retrieve the first streamlet, wherein the at least one streamlet 
request from the respective one of the one or more end user stations includes a request for a 
currently selected first streamlet from one of the low quality stream, the medium quality stream, and 
the high quality stream based upon a determination by the respective one of the one or more end user 
stations to select a higher or lower bitrate version of a respective one of the plurality of streams;

6[B]

retrieve from the at least one storage device the requested first streamlet from the currently 
selected one of the low quality stream, the medium quality stream, and the high quality stream; and

6[C]

send the retrieved first streamlet to the respective one of the one or more end user stations over the 
one or more internet connections.

6[D]

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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No Requirement to Retrieve Streamlets from the Same 
Storage Device

’138 Patent Dependent Claim 6
The system of claim 1, further comprising: a plurality of web servers located at different locations 
across the internet, each web server configured to:

6[A]

receive at least one streamlet request over one or more internet connections from a respective one of 
the one or more end user stations to retrieve the first streamlet, wherein the at least one streamlet 
request from the respective one of the one or more end user stations includes a request for a 
currently selected first streamlet from one of the low quality stream, the medium quality stream, and 
the high quality stream based upon a determination by the respective one of the one or more end user 
stations to select a higher or lower bitrate version of a respective one of the plurality of streams;

6[B]

retrieve from the at least one storage device the requested first streamlet from the currently 
selected one of the low quality stream, the medium quality stream, and the high quality stream; and

6[C]

send the retrieved first streamlet to the respective one of the one or more end user stations over the 
one or more internet connections.

6[D]Not in Dispute:

• Ogdon teaches a plurality of web servers.
The Dispute: 

• Whether claim 6 of the ’138 Patent requires that the claimed “plurality of web servers” must 
retrieve streamlets from the “same” storage device, as argued by DISH. See Paper 19 (Sur-
reply) at 19. NO.

• Even if so, whether Ogdon teaches this. YES.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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No Requirement to Retrieve Streamlets from the Same 
Storage Device

• The claim language expressly states that the plurality of web servers retrieve streamlets from “the 
at least one storage device.”

EX1001 (’138 Patent) at Claim 6

Q. Claim 6 of the '138 patent actually says, 
“[th]e at least one storage device.” Agree?

A. Retrieved, yes, retrieved from at least the 
one storage device, yes, I agree.

Q. At least one storage device means there could 
be one storage device. Agree?

A. Correct.

Q. There could be two storage devices; correct?

A. Correct.

Q. There could be three storage devices; correct?

A. Sure.

EX1030 (Jeffay Tr.) at 246:3-16

See Paper 37 (Reply) at 19-20

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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In Any Event, Ogdon Teaches Retrieving Streamlets 
From a Single Storage Device

EX1004 (Ogdon) at Claim 31

EX1004 (Ogdon) at 5:53-65

See Paper 37 (Reply) at 19-20

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches “receiv[ing] at least one 
virtual timeline request”

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches “receiv[ing] at least one virtual 
timeline request”

’138 Patent Dependent Claim 9
The system of claim 8, wherein the first web server is further configured to: receive at least one 
virtual timeline request over the one or more internet connections from the one or more end user 
stations to retrieve a virtual timeline; and send the virtual timeline to the requesting one of the end 
user stations over the one or more network connections.

9

Not in Dispute:

• Ogdon’s “commands” within “scripts” are a virtual timeline.

• The clients receive the virtual timeline “commands” from the server.

The Dispute: 

• Whether Ogdon teaches “receiv[ing] at least one virtual timeline request” as recited in 
claim 9 of the ’138 Patent. YES.

• DISH only argues that Ogdon’s web server does not receive a request for a virtual 
timeline from a client. Paper 19 (POR) at 39 (“Ogdon fails to disclose or suggest a client 
requesting its “script” or a server response to the client”). 

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The Claims Do Not Require the Web Server Receive a 
Request Directly From the Client

• Ogdon discloses that a web server (Host Server) receives a 
request in the form of a “presentation identification” from a 
Client over the Internet. EX1004 (Ogdon) at 16:45-48.

• In response, the Host Server transmits the request to a Content 
Manager Server and receives in return virtual timelines (i.e., 
Script “commands”). EX1004 (Ogdon) at 18:47-51.

• The Host Server then “transmit[s] commands” to the client, i.e., 
virtual timelines. EX1004 (Ogdon) at 21:59-63.

Client

Host 
Server

Content 
Manager 
Server

Presentation
Identification

Script
“commands”

See Paper 1 (Petition) at 41; Paper 37 (Reply) at 20-21

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The ’138 Patent Does Not Have Any Disclosure of a 
Web Server Receiving a Request From a Client

EX1001 (’138 Patent) at 12:31-13:2

• Ogdon teaches a client request 
for a virtual timeline in at least as 
much detail as the ’138 Patent.

• This is the only portion of the 
’138 Patent that describes “virtual 
timeline.”  See EX1001 (’138 
Patent) at 12:31-13:2.

• If this is sufficient written 
description for claim 9, then 
Ogdon’s robust teachings must 
render the claim obvious. See 
Petition at 38-41; EX1028 (Houh 
Decl.) ¶¶ 65-68.

See Paper 37 (Reply) at 20-21
EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Dr. Jeffay Confirmed That a POSITA Could Practice 
Claim 9 Based on the Claim Language Alone

Q. Do figure 6A or Column 12, line 31 to 43, describe anything 
about a virtual timeline being requested by a client?

A. In this passage, no. This is just illustrating a schematic 
for the timeline, the virtual timeline.

...

Q. Does figure 6A in Column 12, line 31 to 43 describe what’s 
happening in claim 9?

A. No. But I think what’s happening in claim 9 is incredibly 
straightforward for a person of ordinary skill in the art. I 
don’t think they need any more explanation than the text in 
claim 9.

...

Q. You would agree that claim 9 doesn’t need any more 
explanation from the text in claim 9. Agree?

A. In terms of being able to practice what’s in claim 9, yes.

EX1030 (Jeffay Tr.) at 251:9-255:5

Dr. Kevin Jeffay

See Paper 37 (Reply) at 20-21

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches “live event video”

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches “live event video”

’555 Patent Independent Claim 18
at least one storage device configured to store live event video,18[A]

The Dispute: 

• Whether Ogdon teaches “live event video” as recited in claim 18 of the ’555 
Patent. YES.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon Teaches “live event video”

EX1004 (Ogdon) at 10:5-13EX1004 (Ogdon) at Abstract

EX1004 (Ogdon) at 3:11-14

EX1004 (Ogdon) at 10:48-54

See -146 Paper 1 (Petition) at 22-23; -146 Paper 34 (Reply) at 19-20

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE



Slide  77

Ogdon and Ogdon + Shteyn Teach Storing 
Streamlets as “separate files”

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Ogdon and Ogdon + Shteyn Teach Storing 
Streamlets as “separate files”

’798 Patent Dependent Claim 16
The end user station of claim 11, wherein at least a plurality of streamlets are separate files stored 
by the at least one server.

16

The Dispute: 

• Whether Ogdon teaches storing streamlets as “separate files” as recited in 
claim 16 of the ’798 Patent. YES.

• DISH does not address Ogdon’s disclosure of “separate files” and thus has 
waived any argument that Ogdon alone does not satisfy this limitation.

• Even if not, whether Shteyn teaches streamlets stored as “separate files” and 
whether a POSITA would have been motivated to combine Ogdon + Shteyn. 
YES.

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH Does Not Dispute That Ogdon Alone Teaches 
Storing Streamlets as “separate files”

EX1004 (Ogdon) at FIG. 2C

EX1004 (Ogdon) at 28:15-22

See -043 Paper 1 (Petition) at 49

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Shteyn Teaches Storing Streamlets as “separate files”

EX1016 in -043 IPR (Shteyn) at Abstract
EX1016 in -043 IPR (Shteyn) at 3:44-53

EX1016 in -043 IPR (Shteyn) at 1:65-2:1

See -043 Paper 1 (Petition) at 59-60

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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A POSITA Would Have Been Motivated to Combine 
Ogdon and Shteyn

EX1003 in -043 IPR (Houh Decl.) ¶¶ 151-52Dr. Henry Houh

“A POSITA would have been motivated to modify the apparatus of Ogdon such 
that each segment is stored as a separate file at the at least one server to simplify 
streaming requests by requesting individual successive files rather than requiring 
the requests to include byte- or other ranges of the video. A POSITA would have 
had a reasonable expectation of success with such a combination because both 
Ogdon and Shteyn are drawn to similar systems of client-server based streaming 
and storing segments as separate files would have been a straightforward 
modification for a POSITA.”

“We are persuaded preliminarily that an ordinarily skilled artisan would have 
combined Shteyn’s teaching of storing each segment as a separate file with 
Ogdon’s system (as modified by Allen) to ‘simplify streaming requests by 
requesting individual successive files.’”

Paper 8 in -043 IPR (Institution Decision ) at 46

See -043 Paper 1 (Petition) at 60

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Secondary Considerations Do Not Overcome 
Obviousness

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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DISH Cannot Show a Nexus to the Claims

Fox Factory, Inc. v. SRAM, LLC, 944 F.3d 1366, 1373-75 (Fed. Cir. 2019) (cleaned up)

“In order to accord substantial weight to secondary considerations in an 
obviousness analysis, the evidence of secondary considerations must have 
a ‘nexus’ to the claims, i.e., there must be a legally and factually sufficient 
connection between the evidence and the patented invention. . . .  A patent 
claim is not coextensive with a product that includes a ‘critical’ unclaimed 
feature that is claimed by a different patent and that materially impacts the 
product’s functionality.’”

In re Huai-Hung Kao, 639 F.3d 1057, 1069 (Fed. Cir. 2011)

“On remand, the Board, in considering the evidence of unexpected results, 
should determine whether there is a nexus between the unexpected in vivo 
concentration profile and aspects of the claimed invention not already 
present in the prior art.  More specifically, . . . there must be a nexus to 
some aspect of the claim not already in the prior art.

See Paper 37 (Reply) at 22-24

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The “Secret” of the Move Player was Multiple TCP 
Connections

EX2011 (Move Internal Doc.) at 6

EX2059 (Move Internal Doc.) at 11

EX2059 (Move Internal Doc.)

See Paper 37 (Reply) at 22-24
EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Multiple TCP Connections Are Claimed In a Different 
DISH Patent

U.S. Patent No. 10,225,304

U.S. Patent No. 10,225,304, Claim 2

U.S. Patent No. 10,225,304, Claim 10

See Paper 37 (Reply) at 22-24EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Other Critical Features of the MOVE Player Are Not 
Claimed

EX2062 (Jeffay Chart) at 3 (citing EX2012 (Internal Move Document) at 22)

See Paper 37 (Reply) at 23-24

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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EX1028 (Houh Decl.) ¶¶ 77-80 

Every “Unique” Feature Was Known in the Prior Art

See Paper 37 (Reply) at 24-25

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Order Granting EPR in 90/019,672 at 13

Every “Unique” Feature Was Known in the Prior Art

Paper 48 (Petitioner’s Updated Mandatory Notices)

Paper 10 (Institution Decision) in IPR2024-00917 at 22

See Paper 37 (Reply) at 24

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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Dr. Kevin Jeffay

• Dr. Jeffay argued elsewhere that RealNetworks and Microsoft 
invented “encoding a video stream at various bitrates and selecting 
an appropriate stream for delivery to the end user based on current 
bandwidth availability on the network to the receiving device.”  
EX1023 (Jeffay Facebook Decl.) ¶ 51.

• Dr. Jeffay argued elsewhere that Carmel discloses “using  Internet 
protocols, such as HTTP” to “request or pull . . .sequential slices by 
identifier.”  EX1020 (Jeffay Amazon Decl.) ¶ 68.

• Dr. Jeffay argued elsewhere that Carmel discloses using HTTP to 
“transit firewalls.”  EX1023 (Jeffay Facebook Decl.) ¶¶ 60-61.

• Dr. Jeffay argued elsewhere that Willebeek discloses using a 
“standard HTTP Web server.” EX1020 (Jeffay Amazon Decl.) ¶ 76.

Every “Unique” Feature Was Known in the Prior Art Cited 
by Dr. Jeffay in Other IPRs

See Paper 37 (Reply) at 24-25

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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EX2013 (Sling Press Release)

Sling’s Emmy Had Nothing to Do with the ABR Patents

DISH’s patents were filed 
in 2004, sixteen years 
before Sling’s Emmy 
award.

The Emmy was awarded 
in 2020 for “developing 
and launching the 
nation’s first live over-
the-top television 
service” “over the past 
five years.”

See Paper 37 (Reply) at 25

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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The Board Should Exclude DISH’s Improper 
Evidence

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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• DISH’s Sur-Reply quotes from Exhibit 2091 
at 21:16-24:4 to assert that a commercial 
product called “M.Show” delivered Microsoft 
PowerPoint slides. Sur-Reply at 8. But the 
portions of Exhibit 2091 cited by DISH are 
just quotes by its own counsel reading from 
an unadmitted document during Dr. Houh’s 
deposition. 

• Violates 37 C.F.R. § 42.23(b).

• Violates Fed. R. Evid. 106, 401, 402, 403, 
602, 801, 802, 901. See Paper 49 (Aylo’s 
Motion to Exclude) at 7-10. 

The Board Should Exclude Exhibit 2091 at 21:16-24:4 and 
Arguments Based Thereon Where DISH’s Counsel Reads from an 
Unadmitted Document About the M.Show Commercial Product

Q. And do you see at the top it says It's 
MShow Time? Do you see that?

A. Yes. . . .

...

Q. In the first paragraph, do you see 
where it says, M.Show.com, an 85 
person company that develops and 
markets interactive broadcasting 
services, is targeting both service 
providers and business customers with 
its M.Show services? . . .  Do you see 
that?

A. Yes.

EX2091 (Houh Tr.) at 22:16-24:4 

See Paper 49 (MTE) at 7-10; Paper 51 (MTE Reply) at 1-2

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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• DISH is again just citing to its own counsel 
paraphrasing and quoting from an 
unadmitted document into the record. 
Paper 47 (Sur-Reply) at 22-25. Dr. Houh 
had never seen this document or the 
Emmy Website before.

• Violates 37 C.F.R. § 42.23(b).

• Violates Fed. R. Evid. 401, 402, 403, 602, 
801, 802, 901. See Paper 49 (Aylo’s 
Motion to Exclude) at 10-12. 

• Cannot be relevant because even if ABC 
did receive an Emmy in 2006, DISH’s own 
evidence shows it did not start using the 
Move player until 2007. 

The Board Should Exclude Exhibit 2091 at 91:9-94:21 and 
104:23-106:14 and the Emmy Website Discussing ABC’s 
Emmy in 2006 and Any Arguments Based Thereon

EX2034 (Media Biz Article)

See Paper 49 (MTE) at 10-12; Paper 51 (MTE Reply) at 3-5

EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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• Aylo moves to exclude Exhibits 2031-2033, 2049, 
2057, 2071, 2078, 2079, and 2081, which are a 
collection of unauthenticated and out-of-court 
email chains.

• None of the individuals identified in these exhibits 
were declarants in these proceedings.

• Violates Fed. R. Evid. 602, 703, 801, 802, 902. 
See Paper 49 (Aylo’s Motion to Exclude) at 3-6. 

• Viking Drill & Tool, Inc. v. Wang, No. IPR2023-
00474, 2024 WL 3311903, at *21 (P.T.A.B. July 5, 
2024) (excluding emails “directed towards the 
out-of-court statements of a third party”). 

The Board Should Exclude Exhibits That Are Email Chains 
Between Non-Declarants and Third Parties and Any 
Arguments Based Thereon

EX2031 (Email Chain)

See Paper 49 (MTE) at 3-6; Paper 51 (MTE Reply) at 5
EX1036 – DEMONSTRATIVE EXHIBIT – NOT EVIDENCE




