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     Q    And it goes from paragraph 61 through 67.  Is
there anything you state in paragraphs 61 through 67 of
your declaration that was not known by a POSITA before
the effective filing date of July 22nd, 2002?
          MR. MERRELL:  Objection; form.
     A    Yes.
     Q    What would that be?
     A    So prior to July 22nd, 2002, this particular
technology was not available to a POSITA.  They were
quite aware of the traditional and existing methods for
impression taking and all of the frustrations, issues,
and problems around that procedure.  As I outlined in my
declaration.
     Q    You said "this particular technology was not
available."  What are you referring to specifically?
     A    I'm referring to being of one in the dental
arts.  Now, it may have been available, but was it in
usage by a person of ordinary skill, an ordinary dentist
or an ordinary orthodontist in the field, no, I do not
recall this being an ordinary type of thing that was
utilized in practices at that time.
          That's not to state that it wasn't used, but
in your typical ordinary majority of the dental
practices out there, this wasn't technology used at the
time.  We were still -- these -- these practices were
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it was quite a game changer.  So there was a lot of
skepticism.
     Q    Is it your understanding that a person of
ordinary skill in the art would not have been aware of
the available prior art?
          MR. MERRELL:  Objection; form.
     A    I want to make sure that I'm understanding
your question.  Are you saying that a POSITA would not
have been aware of impression taking with the prior
method of alginate or silicon and plaster?  Because if
that's your question, then I would say that of course a
POSITA would have known about the prior art.  That's the
method that they were doing.
     Q    Go -- if we go to paragraph 61, would a POSITA
have been aware of digital impression devices?
     A    In 2002?
     Q    Prior to July 22nd of 2002.
     A    I have not been asked to opine on that
specifically, but if you were to ask me from one in the
field, then I would say they may have read about
technology in their journals or upcoming technology in
journal articles or publications they read, or maybe
they might have even heard of, you know, the dawn of
digital impression taking at a CE course.  But it
certainly wasn't something that -- maybe it was a
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still using the traditional methods and all the problems
and frustrations that arise from them.
          In the dental and orthodontic field, it's a
very conservative field.  It takes a while before new
methods become mainstream.
     Q    Prior to July 22nd of 2002, were the methods
known?
     A    I'm not sure.  I -- I wasn't asked to opine on
prior art.  I can only tell you from my experience in
the dental field that -- and not only in the dental
field that means practicing, but also teaching -- that
this was not a technique that was mainstream digital
impression methods.
          Now, was it out there?  Possibly.  I don't
recall.  But it certainly wasn't something that, for
instance, I was familiar with, either myself or my
colleagues or the other faculty members at the
university using.
          Again, as I mentioned, even if the technology
was out there -- and I'm -- I don't know what technology
was out there or I can't opine on that today.  I wasn't
asked to.  But it takes a while for a conservative group
of people -- that is, those in the dental art -- to take
in new technologies.  Especially around the year 2002.
These were novel concepts.  Digital impression taking,
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thought or a glimmer at the time and "what's coming
next" type of conversation.
          But at that time, it was certainly still, in
your common ordinary dental office, impression taking
using the traditional method that had been around for
quite a long time since -- a very long time, and that
involved impression materials such as alginate and
silicon and plaster and everything else that is required
to produce a physical model of a patient's dentition.
     Q    Is it your belief that a POSITA would be
limited to the general dentist who might not be aware of
the latest and -- and greatest in the field?
          MR. MERRELL:  Objection; form.
     A    "To the generally dentist"?  I don't
understand your question.
     Q    To the general dentist who might not be aware
of the latest and greatest in the field.
          MR. MERRELL:  Again, objection; form.
     A    Can you restate your entire question?
     Q    Do you understand that a POSITA is a
hypothetical person?
     A    Yes.
     Q    And -- and do you understand that a POSITA is
a person who is aware of all of the available prior art?
     A    Yes.
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