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Lack of Jurisdiction
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LifeCORE Fitness, Inc. Lacked Capacity to File the Petition

 Jurisdictional questions are ripe.
» See Henderson v. Shinseki, 562 U.S. 428, 434 (2011) (Courts "must raise
and decide jurisdictional questions”).
At the time the Petition was filed, LifeCORE Fitness, Inc. did not exist.
Petitioner’s misstep is jurisdictional.
* The Institution Decision is incorrect in concluding that 35 U.S.C. §
311(a) is not jurisdictional.
* Analogizing to 8 312(a)(2) and Lumentum Holdings, Inc. v. Capella
Photonics, Inc., IPR2015-00739, Paper 38, 4-5 (PTAB Mar. 4, 2016)
(precedential) is reversible error.

PO Preliminary response at 4-7; Institution Decision at 14-17; POR at 1. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 3
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EX1001.

(54) MANUALLY POWERED TREADMILL
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(L] ABSTRACT

Atrendmill inchudes a Frame: @ mtstable clement goupled 1o
whe: frame; o running belt 51 kst paniolly supported by the
rotatable element: and. a fist eleinmt aid a seconsd elenwent.
bath of which are cospled to the renning bell, The nmning
belt inchedes & pinning surfsce. 5 et @ pomien of which
e curved. Further, one ol the first and sccond clements and
the: runaing bl frecdy rotate in a first dinection of rotstion
selative to the Fame However. in o seooisd direetion of
rotntion. epposite he first direction of rolaticn, the one of the:
first and second elements & substamially provented from
sotntion relitive o the Pmme o substantinlly peoveat or
resisl potation o )luummnubclimtnm:mlkhme.

17 Claims, 20 Drawing Sheets

(57) ABSTRACT

A treadmill includes a frame; a rotatable element coupled to
the frame: a running belt at least partially supported by the
rotatable element; and, a first element and a second element,
both of which are coupled to the running belt. The running
belt includes a running surface, at least a portion of which
is curved. Further, one of the first and second elements and
the running belt freely rotate in a first direction of rotation
relative to the frame. However, in a second direction of
rotation, opposite the first direction of rotation, the one of the
first and second elements is substantially prevented from
rotation relative to the frame to substantially prevent or
resist rotation of the running belt relative 1o the frame.

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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U.S. Patent No. 11,465,005

The parties dispute:

* motivation to combine or substitute
» the presence of three claim limitations in the prior art

1. A manually powered treadmill, comprising:

a frame;

al least one front running belt pulley coupled 1o the frame;

at least one rear minning belt pulley coupled to the frame
and spaced a distance from the at least one front
running belt pulley;

a running belt at least partially supported by at least one
of the at least one front unnming belt pullev and the at
least one rear running belt pulley, wherein the running
helt includes a running surface, at least a portion of
which 18 curved:

a safety device coupled 1o the frame and the minning belt,
the safety device having a first element and o second
element, the first element substantially surrounding the
second element or the second element substantially
surrounding the hirst element:

wherein one of the first and second elements of the safety
device and the running belt freely rotate in a first
direction of rotation relative to the frame, however, in
a second direction of rotation, opposite the first direc-
tion of rotation, the one of the first and second elements
iz substantially prevented from rotation relative to the
frame to substantially prevent or resist rotation of the
running belt relative o the frame.

9. A treadmill, comprising:

a frame:

a motatable element coupled w the frame;

a running belt at least partially supported by the rotatable
element. wherein the running belt includes a ronning
surlface, at least a portion of which 15 curved: and

a first element and a second element, both of which are
coupled to the running belt, and wherein the first
element substantially surrounds the second element or
the second element substantially surrounds the first
clement;

wherein one of the first and second elements and the
running belt freely rotate in a first direction of rotation

relative o the frame, however, in a second direction of

rotation, opposite the first direction of rotatien, the one
of the first and second elements 15 substantally pre-
vented from rotation relative to the frame to substan-
tially prevent or resist rotation of the mnning belt
relative 1o the frame,

EX1001.

15. A manually powered treadmill, comprising;

a trame;

at least one front running belt pulley coupled to the frame:

atl least one rear running belt pulley coupled 1o the frame
and spaced a distance from the at least one front
running belt pulley;

a running belt at least partially supported by at least one
of the at least one front running belt pulley and the at
least one rear running belt pulley. wherein the running
belt includes a running surface, at least a portion of
which is curved; and

a safety device coupled to the frame and the running belt,
the safety device having an element adapted for rota-
tion relative to the frame in a first direction of rotation
relative to the frame, however, in a second direction of
rotation, opposite the first direction of rotation, the
element is substantially prevented from rotation rela-
tive to the frame to substantially prevent or resist
rotation of the running belt relative to the frame: and

wherein the safety device includes another element,
wherein one of the element and the another element
substantially surrounds the other of the element and the
another element.

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE




U.S. Patent No. 11,465,005

The parties dispute:
* motivation to combine or substitute
» the presence of three claim limitations in the prior art

6. The manually powered treadmill of claim 1. further
comprising a plurality of bearings coupled to the frame, at
least one bearing of the plurality of bearings configured to at

2. The manually powered treadmill of claim 1. further least partially support the running belt.
comprising a front shaft coupled to frame, the front shalt — —— _ -
being adapted to support the at least one front running belt . 13. 1he Iln.:udmlll of claim 9, further comprising | [:tluml-‘
sulley. ity of b::ar_mgs muplq:i to the fx:am::. at least one bn.:unng of
: the plurality of bearings configured to at least partially
3. The manually powered treadmill of claim 1, further support the running belt
comprising a rear shaft coupled to frame, the rear shatt being 16. The manually powered treadmill of claim 15, further
adapted to support the at least one rear running belt pulley. comprising a plurality of bearings coupled to the frame.

wherein at least one bearing in the plurality of bearings at
least partially supports the running belt.

EX1001.
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Level of Ordinary Skill in the Art
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Level of Ordinary Skill in the Art

PATENT OWNER'S

PROPOSAL

v
“a bachelor of science degree in mechanical
engineering or at least two years of experience in the
treadmill industry, including experience and
knowledge of the design, construction, testing, and
operation of manual treadmills”

PETITIONER'S

PROPOSAL

“a bachelor’s degree in mechanical engineering and at
least one year of machine design experience related
to power transmission equipment and a demonstrated
understanding of the biomechanics of exercise,
including knowledge in the field of anthropometry
(i.e., the study of human proportions)”

» Petitioner's proposal is supported by nothing but the ipse dixit of Dr. Giachetti and should be rejected as it improperly

excludes certain of the named inventors.

That starting point [for how a POSA understands the claims]
is based on the well-settled understanding that inventors are
typically persons skilled in the field of the invention and that
patents are addressed to and intended to be read by others
of skill in the pertinent art.

In the Final Written Decision in other IPRs on related patents,
the Board “agree[d] with Patent Owner that...knowledge of
exercise biomechanics is not” required for a POSA.

Phillips v. AWH Corp.,
415 F.3d 1303, 1313 (Fed. Cir. 2005).

Petition at 4; POR at 4; Reply at 1; Surreply at 1-2.

LifeCORE Fitness, LLC d/b/a Assault Fitness v. Woodway USA, Inc.,
IPR2023-00849, Paper 42, 18 (PTAB October 24,
2024) ("849 FWD")

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE




Claim Construction: “substantially prevent[]”
“safety device”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 10



“substantially prevent[]” / “safety device”

The District Court’s constructions* should be adopted:

Term Construction(s)

“substantially prevents” | “restricts rotation to allow for only one rotational direction of movement,” while
allowing for some “degree of possible movement in the second rotational direction (the
possibility of an initial swing back of the treadmill) before the safety device function
locks in to allow for movement in one direction.” EX1033 at 15-16.

“safety device” “a device that includes the elements recited [in the claims] and restricts rotation to
allow for only one rotational direction of movement or resists rotation in one direction
of rotation.” EX1033 at 23.

» District Court’s construction of “substantially prevent[]” in question based on summary judgment ruling, which
Patent Owner has appealed.

POR at 5-6; EX1033; Woodway Updated Mandatory Notices. DEMONSTRATIVE EXHIBIT— NOT EVIDENCE 11



Claim Construction: “plurality of bearings”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 12



“plurality of bearings”

PATENT OWNER’S INTERPRETATION

PETITIONER'S

INTERPRETATION

v

“Bearings” are characterized specifically by their
relationship to other moving parts, which slide
on the bearings, i.e., bearings are positioned

below the belt such that the belt slides on the

bearings.

v

The term does not require one element be
located above, or have a weight bearing
relationship with, another element.

6. The manually powered treadmill of claim 1., further
comprising a plurality of bearings coupled to the frame, at
least one bearing of the plurality of bearings configured to at
least partially support the running belt.

13. The treadmull of claim 9, further compnsing a plural-
ity of bearings coupled to the frame. at least one bearing of
the plurality of bearings configured to at least partially
support the running belt.

16. The manually powered treadmill of claim 15, further
comprising a plurality of bearings coupled to the frame,
wherein at least one bearing in the plurality of bearings at
least partially supports the running belt.

« Petitioner argues in its Reply that Patent Owner implicitly construes the term “plurality of bearings”
« Petitioner submits newly presented dictionary definition of “bearing” that includes a functional
relationship with other mechanical parts - “any part of a machine in or on which another part

revolves, slides, etc.” (EX1051)

Surreply at 2, Pet. Reply at 2-3; EX1051.

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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“plurality of bearings”

a2 United States Patent

AR

US009039580B1

US 9,039,580 B1

(10) Patent No.:

Bayerlein et al. (45) Date of Patent: May 26, 2015
(54)  MANUAL TREADMILL AND METHODS OF (58) Field of Classifi
OPERATING THE SAME CPC :
(71)  Applicant: Woodway USA, Inc., Waukesha, W1 A63B 22/0
(Us) See application | -
(72) Inventors: Douglas G. Bayerlein, Oconomowoc, (56) R

WI(US): Vance E ns, Hartland.
WI (US): Nicholas A. Oblamski,

Waukesha, WI (U C
Brookfield, WI (US); Matthew J.
Milwaukee, WI (US): Robert L.
Menomonee Falls, WI (US): Joel W.
Richards, Wauwatosa, W1 (US)

(73)  Assignee: Woodway USA, Inc.. Waukesha, W1

(Us)

(*) Notice:  Subject to any disclaimer. the term of this
patent is extended or adjusted under 35
US.C. 154(b) by 0 days.

(21)  Appl. No.: 14/656,942

(22) Filed: Mar. 13,2015

Related U.S. Application Data

(63) Continuation of application No. 14
Apr. 2, 2014, now Pat. No. 8,98
continuation of application No. 1
Sep. 16, 2011, which is a continuation-in-part of
application No. PCT/US2010/002743, filed on Mar.
16.2010.

(60) Provisional application No. 61/161,027, filed on Mar.
7. 2009,

(51) Int.ClL
A63B 22/02 (2006.01)
(52) U

AG63B 22/02 (2013.01); A63B 22/0285
(2013.01)

FOREIGN

. .= rotate, thereby decreasing the friction experienced by the

20100622

Photographs of public dis)
presented at THRSA T

(Continued)

Primary Examiner — Oren Ginsberg
(74) Attorney, Agent, or Firm — Foley & Lardner LLP

(57 ABSTRACT
A manually operated treadmill is provided. The treadmill
includes a treadmill frame, a front shaft rotatably coupled to
the treadmill frame, a rear shaft rotatably coupled to the
treadmill frame, a running belt includin toured running
surface upon which a user of the treadmill may run, whercin
the running belt is disposed about the front and rear shafts
such that force generated by the user causes rotation of the
front shaft and the rear shaft and also causes the running belt
10 rotate about the front shafi and the rear shafi without the
rotation of the running belt being generated by a motor, and a
one-way bearing assembly configured to prevent rotation of
the running surface of the running belt in one direction.

25 Claims, 20 Drawing Sheets

The

running belt 16 contacts and is supported in part by the bear-
ings 208 of the bearing rails and bearing 208 are configured to

-+ running belt 16 as the belt moves along the top profile 210.

208/
FIG. 5

EX1001 at 11:39-40; POR at 7-8

EX1001 Fig. 5 (annotated with running belt in

blue and plurality of bearings in red)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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“plurality of bearings”

The specification describes the “plurality of bearings,” which is
positioned below and bears the weight of the running belt, and

EX1001
at 22:8-41

“rollers” or "wheels” that are positioned above or in line with the
running belt and exert a downward force to hold the running belt in
an arcuate shape. EX1001, 22:8-41, 23:26-24:14, 24:28-25:14, 25:66-

26:3; EX2018 at f170-80.

Giachetti Testimony

(EX2023, 54:17-19)

Q. Are you aware of any
instance in which these
rollers are referred to as
bearings?

A. Not as | sit here.

POR at 7-11; EX2023, 54:17-19.

EX1001
at 23:26-49

Referring to FIGS. 22-24, the treadmill 10 is shown includ-
ing another exemplary embodiment of a track system config-
ured to help induce and maintain the running belt in a desired
non-planar shape to define the running surface, shown as a
track system 800. Similar to track system 700, a treadmill
according to this exemplary embodiment does not include
front and rear shaft assemblies or bearing rails, but, rather,
includes a pair of tracks 802 configured to provide for move-
ment of a running belt 16 therealong. In this exemplary
embodiment, each track 802 is shown as an elongated mem-
ber having a substantially C-shaped cross section that defines
a channel 804 having an opening 806 that faces the interior of
the frame 40. An outer wall 808 each of the tracks 802 is
disposed substantially adjacent to an inner surface of a lefi-
hand or right-hand side member 52, 54 (shown, e.g., in FIG.
2) such that the openings 806 face each other. The outer wall
808 is substantially opposite an inner wall 810 '

As discussed above, the running belt 16 includes a plurality
oflaterally-oriented slats 228 each having a lefi-hand end 252
generally opposite a right-hand end 254. One of a plurality of
roller or wheel assemblies 812 is coupled at each end 252, 254
of each slat 228 to mate with the tracks 802 and to provide for
motion of the running belt 16 along the tracks 802.

Referring to FIGS. 18-21, an embodiment of a running belt
retention system including a track system 700 and configured
to help induce and maintain the running belt in a desired
non-planar shape to define the running surface according to
an exemplary embodiment.

A treadmill according to this exemplary embodiment does
not include front and rear shaft assemblies or bearing rails,
but, rather, includes a pair of opposed tracks 702 configured to
provide for movement of a running belt 16 therealong. The
tracks 702 are spaced apart, generally define the path that the
running belt 16 will travel, and substantially replicate at least
a portion of the running surface. Each track 702 includes a
side support wall 708 and a guide portion 710 generally
centrally-disposed along the side support wall 708. The guide
portion 710 extends from an inner side 712 of the side support
wall 708 towards the interior of the treadmill frame, defined
generally between the left-hand side member and the right-
hand side member. The guide portion 710 generally defines
the contour of the running surface that is defined by the
running belt 16 when coupled 1o the tracks 702. An outer side
714 each side support wall 708 is disposed substantially adja-
cent to an inner surface of one of the side members of the
treadmill frame.

A plurality of roller or wheel assemblies 716 are connected |

with, preferably mounted directly to or integral with, each of
aplurality of slats 228 of the running belt 16. Each a laterally-
oriented slat 228 includes a left-hand end 252 generally oppo-
site a right-hand end 254. One of a plurality of wheel assem-
blies 716 is coupled at each end 252, 254 of each slat 228 at an
interior surface 256. The wheel assemblies 716 are config-
ured to be mated with the tracks 702 and provide for motion
of the running belt 16 along the tracks 702.

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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“plurality of bearings”

Prior Board decision in the 849 FWD on the construction of “plurality of
bearings” did not account for newly presented dictionary evidence for

“bearing” and root word “bear”

» “Patent Owner does not offer a definition of
‘bearing’ that relates to its structure. Rather, Patent
Owner's proposed definition relates to the position
and function of a ‘bearing.’ ... Thus, we do not
construe 'bearings’ as requiring any particular
structure, positioning under the running belt, nor
bearing any weight.”

» The dictionary definition proffered by
Petitioner shows that "bearing” is defined
according to its functional relationship with
another part

* The root "bear” also provides a functional
definition requiring weight bearing

849 FWD at 21-22; Surreply at 2-4; EX1051.

be&r, vi
den.
zBu: maxcxl is born to bear. —Pope.
. “. toendure; to be patient; as, m
is greater than I can baar. % Pkea

3. to produce fruit: t fruitful;
ectror it; to be fruitful; as, the

This age to blossom, and the next to bear.

. —Dryden.

4. ta press (with on or upon); as, to bear
hard upon an opponent,

5. to take effect; to succeed; to have an in-

uence; as, to bring matters to bear.

6. to be situated, as to the point of com-
{)ass. with respect to something else; as, the
and bore southeast by east from the ship.
7. to relate or refer (ta): with on or upon;
as, his argument bears upon the subject with
force.
5 igé ttg: extent;l},, pcin:i gie. Or move in a given

ction; as, the road bore left: bri
e eft: bring the guns

9. to be capable of sustaining weight: as.

the ice will bear.

L. to carry or sustain a heavy bur-

b%ﬁel:l;lg, n. lathf mﬁnner in which a persop
s or conducts hi : ; mienj
Wl imself; gesture; mién;
I know him by his bearing. —Shak.
2. the situation of an object, with respeet
to another object, by which it is supposed to
lave a connection with it or influence upon
1%, or to be influenced by it; relation. !
But of this frame, the bearings and tl;’te ties.
s —Pope:
.3. in architecture, the portion of a piece®l
timber which rests upon, or is inserted intg ®
wall; also, the wall that supports it. :
4. in navigation, the position of a distant
object with regard to a ship’s position, 8s 08
the bow, on the lee quarter, etc. ; the direction
. egomt of the compass in which an object
5. [#L] in heraldry, any figure on the field:
carriage covered with armorjal bearings:
—Thackerays
8. the act, capacity, or time of producin@®f
glgmgn ;mh; as, the bearing of a tahild-
s O ’ as
L ARY: me or produce crops

~hinery, any part of a machine in
g in A i fer part revolves, slides, ete.
'rud; anoLil ,[ P T
or on “{jurance; patience under affliction; as,
 “ols are past bearing. .
evant; meamnF; significance; rela-
‘ conneCtion; app ication; as, your re-
have no bearing upon the subject.
fpl.] in shipbuilding, (ag the wgd.&st part
11, 1P° low the gunwale; (b) a ship’s water
: she is perfectly trimmed.
' bearir;gs; to become lost or be-
5 to direction. _ :
:ﬁg Iffar';'ngs; to ascertain oqe's pomtiqn.
t%y the compass; hence, figuratively, to dis-
ﬁf;ver how matters stand; to ascertain the

itions. :
cogfit'deoortment. demeanor, carriage, be-

g in M

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Summary of Challenged Claims
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Disputed Elements from Challenged Claims of the ‘005 Patent

Disputed Elements Asserted Prior Art

A “plurality of bearings” (Dependent Claims 6, 13, 16) Socwell (Ground 1)

“a running belt...wherein the running belt includes a running

surface, at least a portion of which is curved” (Independent Claims 1, 9, Tollkien (Ground 2)
15)
“a front [or rear] shaft coupled to frame, the front [or rear] shaft being

adapted to support the at least one front [or rear] running belt pulley” Tollkien (Ground 2)
(Dependent Claims 2-3)

1as)plurallty of bearings coupled to the frame” (Dependent Claims 6, 13, Tollkien (Ground 2)
Magid + Sclater (Ground 1)

A “safety device” (Independent Claims 1, 15) Sclater (Ground 2)

Petition at 20-26, 38-39, 57-59, 66-74, 78-80, 86-92, 93-95. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 18



U.S. Patent No. 5,897,461 (“Socwell”)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 19



Socwell Does Not Disclose a “Plurality of Bearings”

Socwell does not disclose “a plurality of bearings” as required by claims 6, 13, and 16:

* In Ground 1, Petitioner identifies Socwell’s rollers 98 as all but one of the recited “bearings.” Petition at 59-61.

* None of these structures, however, allow the belt to slide “in or on” the rollers, bur rather the belt slides “under” the rollers
98. Rather, Socwell’s rollers 98 are positioned above belt 16 and exert a downward force to hold the belt in an arcuate
shape. Thus, Socwell’s rollers 98 do not disclose a “plurality of bearings” because no part of the Socwell treadmill “slides
or on” the rollers 98 as Petitioner’s own dictionary definition of bearing requires.

moi;
|

n

Referring now to FIG. §, the curved deck treadmill 10]
168 may include one or more belt securing assemblies 94 which
118 provide a means for retaining the endless belt 16 in a
11C curvilinear configuration being substantially flush with the
/‘j upper surface 66 of the deck 56. Preferably, the belt securing
asscmblics 94 provide a means for substantially conforming,
— r the inherent flexible nature of the belt 16 to the arcuate
configuration of the intermediate portion 62 of the deck 56.
1C In design, one or more belt securing assemblies 94 may be
disposed in spaced-apart relation along the upper surface 66
of the intermediate portion 62 of the deck 56, as shown in
FIG. 2, to sufficiently retain the belt 16 in operable dispo-

sition to the deck 56.
In one presently preferred embodiment of the present
invention, the belt securing assembly 94 comprises a roller
98 having an axle 100 which rotatably engages a mounting
120 bracket 96. The mounting bracket 96 is preferably disposed
in relation to the roller 98 such that the roller 98 may engage EX1011 at

EX1011 Fig. 5 (excerpted and annotated with the belt 16, thereby substantially retaining a side portion of
running belt 16 in red and roller 98 in green) the belt 16 substantially flush with the deck S6. In preferred 10:5-23

110

~7114

=
[

8
el
R
\
N
A T 4 L 4

POR at 7-11; Surreply at 5-6. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Socwell Does Not Disclose a “Plurality of Bearings”

Petitioner’s discussion of the claims requiring that “at least
one bearing of the plurality of bearings [be] configured to
at least partially support the running belt” does not
change that the rollers 98 are not “bearings” under
Petitioner's own definition.

168
110
« Rollers 98, as a component of belt securing assembly 94, are ”BFJ"
intended to hold belt 16 in an arcuate configuration, which : 7
they accomplish by “being substantially flush with the upper ’61 ' 1
surface 66 of the deck 56." EX1011 at 10:5-9 (emphasis g /":‘E:
added). g 1=
« While deck 56 may support the belt and fit the Petitioner’s —11
definition of “bearing,” such that at least one bearing is B o lizo
Conﬁgured to partia”y SUppOI‘t the running beltr it does not EX1011 Fig. 5 (excerpted and annotated with running
change the fact that the rollers 98 are by definition not belt 16 in red and roller 98 in green)

bearings, so there is no “plurality of bearings.”

POR at 17-18, 20; EX2018. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 21



U.S. Patent No. 5,538,489 (“Magid”)

No Motivation to Combine

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 22



No Motivation to Combine Magid with Socwell

Ground 1 in the Petition must fail because it requires a combination with Magid’s “unidirectional control

rn

means, 6, 6°,” but a POSA would not be motivated to combine Magid with Socwell:

» A POSA would recognize that, unlike Socwell, Magid is directed to a two-belt therapeutic walker device the features of
which are incompatible with exercise-focused devices intended for use by able-bodied adults.

- N R [57] ABSTRACT

United States Patent (. 111 Patent r: 5,538,489

Magid 145)  Date of Patent: Jul. 23, 1996

A walker apparatus includes a base, a pair of front roller
mounted rotatably on a first shaft which extends from a front
left side to 2 front right side of the base, a pair of rear rollers
mounted rotatably on a second shaft which extends from a
left side to a rear right side of the base, endless left and right
fool belts engaging respectively one of the front rollers and
one of the rear rollers, and a support unit disposed between
the front and rear rollers to provide a supporting surface for
the foot belts. The foot belts move independently and are to
be treaded respectively by the left and right feet of the user,
thereby preventing the action of the user’s left foot [rom
influencing the action of his right foot and vice-versa when
the walker apparatus is in use. The walker apparatus may be
used with a functional supporting frame that is in the form
of a baby chair, a baby siroller, an exercise walker or any
other suitable form.

[54] WALKER APPARATUS WITH LEFT AND
RIGHT FOOT BELTS

POR at 26-30; EX1012. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 23



Ground 1 in the Petition must fail because it requires a combination with Magid’s “unidirectional control

rn

No Motivation to Combine Magid with Socwell

means, 6, 6°,” but a POSA would not be motivated to combine Magid with Socwell:

The primary object of Magid is to provide two independently moving belts for therapeutic purposes, not a single belt.

Magid further distinguishes the prior art, which it criticizes as being unsuited for therapeutic uses, from its own invention.

The running track of Morozov is not suited for use as a
walker apparatus by people with uncoordinated feet move-
ment, such as small children, physically handicapped people
and old people, since the left and right feet of the user tread
a single, wide bearing belt (B1) at the same time. Thus, a
twisting moment (T1), (T2) applied by either the left foot (L)
or the right foot (R) when treading the left-side or right-side
parts of the bearing beit (B1) may influence smooth running
of the latter relative to the inner endless belt (B2).

Magid (EX1012)
at 1:30-38

POR at 26-27.

When in use, the user’s feet drive a respective foot belt 4,
4', rather than a single, common wide belt as taught in the
conventional running track described beforchand. Thus, the
foot belis 4, 4' move independently when treaded by the left
and right feet of the user, thereby preventing the action of the
user’s left foot from influencing the action of his right foot
and vice-versa to permit natural, comfortable and a more
ergonomic form of walking when the walker apparatus of
the present invention is in use.

Magid (EX1012)
at 5:19-27

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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No Motivation to Combine Magid with Socwell

Socwell’s designs is incompatible with Magid, both in terms of physical structure and in terms of
intended purpose:

» Unlike Magid, Socwell focuses on a single belt design — i.e., the precise kind of design that Magid rejects in favor of having
two footbelts capable of moving independently of one another — and is not designed for therapeutic use.

Socwell discloses a single belt 16 that Magid discloses a two belts 4 and 4’ for
provides a running surface for an therapeutic purposes
“exercise treadmill[]”

Socwell (EX1011) .
. . Magid (EX1012)
at 1:10=12,Fig. 1; (@. generally at 1:46-52, 5:19-27, Fig. 2; id. generally
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Socwell would have no need for the purported
“safety device” disclosed in Magid:

Magid's walker device is intended for therapeutic use by
“people with uncoordinated feet movement, such as small
children, physically handicapped people and old people...."
EX1012, 1:30-35, 5:52-55. While Magid’s flat, uniplanar
walking surface is appropriate for such use, the intended
users face a heightened risk of injury if one of Magid’s
parallel walking belts moves in the opposite direction from
that intended during use. EX2018 at 11128-129.

Thus, Magid requires a control means to prevent one of the
belts from moving in the opposite direction while the other
remains stationary or moves in the correct direction
during normal use as, without such a control means, a user's
feet could move in opposite directions while in contact with
their respective belts and cause injury. EX2018 at 1130.

In contrast, the single-belt design of Socwell has no such
requirement as a single belt can only ever move in one
direction. EX2018 at 1131.

POR at 27-29.

No Motivation to Combine Magid with Any Primary References

Blair Testimony (EX2018)

129. However, a POSA would expect those with “uncoordinated feet
movement” to face a heightened risk if the one of the Magid’s two walking belts
moves in the opposite direction from that intended during use. Such users would be
expected to have balance and coordination problems that significantly limit their
ability to correct for an unintended foot movement and thus increase their risk of
mjury. Such injuries include, for example, ligament, tendon, or muscular damage to
the hip or knee that may result from hyperextension of the forward leg as the

rearward leg unexpectedly moves in the opposite direction.

Giachetti Testimony (EX2023, 81:20-22)

“[A] person that has issues balancing is
more precarious than a person who is what
we would consider able-bodied.”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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No Motivation to Combine Magid with Any Primary References

A POSA would recognize Magid to be incompatible with Socwell as Magid teaches away from a single-

belt, non-planar, or multi-planar exercise treadmill:

* A curved running surface like that of Socwell would be inherently
difficult to adapt and inappropriate for Magid's express therapeutic
use by those with uncoordinated feet movements.

» Such users are “expected to have balance and coordination
problems, and these deficiencies make walking or running on a
curved or multi-planar surface unnecessarily dangerous as they
increase the propensity for falls, particularly in the absence of
features like handles or harnesses that allow the user to
maintain their balance independent of their feet movements.”
EX2018 at 1132.

» Socwell further criticizes the use of handles and other safety features
that render the described devices unsuitable for use by those with
physical handicaps and uncoordinated feet movement. /d. at 11133-
134,

POR at 29-30.

Additionally, exercise treadmills of the prior art may
furnish a user with an upright handle to grasp while exer-
cising. While somewhat useful in retaining the user’s bal-
ance on the rotating endless belt, having to grasp a fixed
handle may impede the natural body motion of a user
attempting to exercise. Such an encumbrance may be fea-
sible when a user is attempting to walk, but when a user
begins to jog or run on prior art exercise treadmills, having
to grasp a handle to keep centered on the treadmill may
severely interfere with one’s natural body motion and fur-|
ther abdicate the inherent physical advantages of the exer-
cise routine.

Socwell (E)Z101 1)
at 2:56-67

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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No Motivation to Combine Magid with Any Primary References

Design and engineering requirements would also urge a POSA to avoid combining features of Magid'’s
flat walking device with the curved treadmill of Socwell:

* Ina curved treadmill, the only concern Petitioner identifies is that the belt will move in an unintended direction if the user
mounts the treadmill at the rearward end.

» However, this concern is not referenced in the prior art and does not apply to a flat, uniplanar device like Magid where
mounting the device from the rear is no different than mounting it at any other point. EX2018 at f1136-140.

Blair Testimony (EX2018)

* The treadmill belt of Socwell is free to move in both a forward direction and a rearward direction. When a user steps onto the rear of the
treadmill having a curved running surface, the user’s weight may cause the treadmill belt to move in the unintended rotational direction,
particularly if the user inadvertently mounts the device from or towards the rear. But despite teaching a curved running surface, Socwell does
not recognize this potentially unwanted characteristic. Rather, Socwell explains that its curved running surface is sufficient to address the
acknowledged danger of users’ tendency to fall off the back of the treadmill. 1138.

« To the extent Socwell discusses the need for adequate friction during rotation at all, it advocates for sufficient friction in any direction of belt
motion, not unidirectional movement. 1138.

POR at 29-30; Petition at 20-21. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



No Motivation to Combine Magid with Socwell

Petitioner’s Reply arguments must also fail

« Simply falling within the broad field of “exercise equipment” is not enough to establish a motivation to combine Magid
with the other prior art.

» Petitioner’s reliance on third-party safety standards must fail as no Ground includes these so-called standards as primary
or secondary references, nor does any Ground purport to rely on a POSA's general knowledge of the art.

» Petitioner does not contest that Magid’s teachings would discourage a POSA from combining it with Socwell, instead
improperly urging the Board to disregard these teachings as “not relevant to the proposed combinations.” Reply at 20. This
is improper under controlling law; the Board must consider Magid for all it teaches, and the sole case Petitioner cites (/n re
Gurley, 27 F.3d 551 (Fed. Cir. 1994)) does not stand for any contrary proposition.

Demonstrating that a reference is analogous art or

relevant to the field of endeavor of the challenged
patent is not sufficient to establish that one of ordinary
skill would have had reason to combine its teachings
with other prior art in the manner set forth in the
claim. . . . Mere compatibility of the references is
likewise not sufficient.

[T]he prior art could contain one reference suggesting
a combination and others critiquing or otherwise
discouraging the same. Even a single reference can
include both types of statements, and . . . it is error to
fail to consider the entirety of the art.

Johns Manville Corp. v. Knauf Insulation, Inc.,
IPR2018-00827, Paper 9, 10 (PTAB Oct. 16, 2018) (informative).

Surreply at 13-15.

Arctic Cat Inc. v. Bombardier Rec. Prods.,
876 F.3d 1350, 1360 (Fed. Cir. 2017) (emphasis added).

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Mechanisms & Mechanical Devices Sourcebook

(“Sclater”)
No Motivation to Substitute
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No Motivation to Substitute Sclater for Magid

A POSA would not be motivated to replace Magid with the specific clutch Petitioner cites in Ground 1 of
the Petition absent impermissible hindsight bias:

 Petitioner relies on highly limited, cherry-picked

MEcHﬁ!“lSMS MECHﬁPISMS | sections of Sclater, but even these identify dozens
MECHANICAL MEc“Ag'Uﬁgt£EV'°Es | of mechanisms and devices, at least twenty of which
DEVICES R e e perap s are different types of clutches.

' SOURCEBOOK;
: ————==J{THIRD EDITION}|———

» Petitioner fails to offer any explanation as to why a
POSA would select the specific clutch it proposes to
substitute for Magid's unidirectional control means.

“The only reference of its kind, this
sourcebook contains drawings and
descriptions of more than 2000 different
mechanisms and mechanical devices
that have proven themselves in modern
products, machines, and systems.”

Clamps Joints Solenoids
Clutches Latches Springs
L

L y by any other reference

McGraw-Hill 2 Visit us on the World Wide Web at
ADirwsion of The McGraw Hill Conparacs book hin,

e o e MO i T

Sclater (EX1017) at 1, 24

Mgy 3 st bwa a0

POR at 30-42.
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No Motivation to Substitute Sclater for Magid

A POSA would not be motivated to replace
Magid with the specific clutch Petitioner cites
absent impermissible hindsight bias:

Overrunning motion of ouler race moves
W sprags out of locked position : 4

» Sclater says virtually nothing about the specific clutch

Petitioner relies on.
Sprags in overrunning Wedging angle

) ! X i position Sprags under torque load
+ Sclater’s full teachings regarding the specific Fis. 17 Brecibion sirags atus ook and ee Fbds clerdened Al
clutch Petitioner cites, which is discussed steel. In the formsprag clutch, torque is transmitted from one race to another
. . ' . by the wedging action of sprags between the races in one direction; in the
alongside nine other overrunning clutches that other direction the clutch freewhesls.
also “allow freewheeling, indexing and
baCkStOpp|ng” and ”Wl” SOIVe many deS|gn ' u\“‘\310"\@7!)_0\,*8'3%\.‘5'59(7"2”1“ e adii
problems,” is reproduced on the right: TSR EREREE ; 1 T YESN
R e AN W el e L F
, i L o OR 2 = Aj\\j A\k‘f T ummmmee
* Emerson cannot provide the missing motivation to S o0 AT
combine when it was never cited as a reference in any S
Ground.

(%)

§31&7‘.‘: HF' L 54

Sclater (EX1017)
i} | at318-19
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No Motivation to Substitute Sclater for Magid

A POSA would not be motivated to replace Magid with
the specific clutch Petitioner cites absent impermissible
hindsight bias:

» Other features Petitioner argues provide a rationale for using the
identified clutch — “reduced noise and improved durability” — are
either not addressed in connection with any sprag-type clutch (as
with “durability”) or not ascribed to the specific clutch on which
Petitioner relies (as with “reduced noise”). .

« "Reduced noise” is attributed to friction-type clutches
generally, and even Petitioner’s limited excerpts of Sclater
identify at least six different friction-type clutches with the
same benefits. EX1017 at 316, 302-03.

Fig. 1 Elementary overriding clutches: (A) A ratchet and pawl
m_GChanism converts reciprocating or oscillating movement to inter-
mittent rotary motion. This motion is positive but limited to a multiple
of the tooth pitch. (B) A friction-type clutch is quieter, but it requires a .
¥
9agement,
of the Outer‘C)
fthe ratchat

spring device to keep the eccentric pawl in constant en
Balls or rollers replace the pawls in this device. Motion
race wedges the rollers against the inclined surfaces 0
wheel.

Sclater (EX1017) at 316

Friction-Type Clutches Identified in
EX1017 at 302-303

Plate Clutch: “The plate clutch transmits power through
the friction developed between the mating plate faces..."
Cone Clutch: “The cone clutch, like the plate clutch,
requires axial movement for engagement, but less axial
force is required because of the increased friction
between mating cones...."

Expanding Shoe Clutch: “This clutch is engaged by the
motion of the control arm. It operates linkages that force
the friction shoes radially outwards so that they contact
the inside surface of the drum.”

Cam and Roller Clutch: “... While driving, friction rather
than springs force the rollers to wedge tightly between
the members to provide positive clockwise drive.... If the
driven member should begin to run ahead of the driver,
friction will force the rollers out of their tightly wedged
positions and the clutch will slip...."

Expanding Shoe Centrifugal Clutch: “Two friction shoes,

attached to the driving member, are held inward by
springs until they reach the ‘clutch-in’ speed.”
Mercury Gland Clutch: “This clutch contains two friction

plates and a mercury-filled rubber bladder...."

POR at 33-34, Petition at 26-33.
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No Motivation to Substitute Sclater for Magid

Petitioner fails to provide any actual evidence to support the alleged motivation to replace Magid with
the specific clutch Petitioner cites:

» The virtually nonexistent “analysis” of Petitioner’s expert Dr.
Giachetti is illustrative of Petitioner’s reliance on hindsight bias. Giachetti Testimony (EX2023 at 102:23-103:13)

Q. Did you do any actual analysis of the noise that
would be caused by Magid's ratchet and pawl
relative to other noises caused by the treadmill's
operation as part of your analysis?

» Petitioner’s expert Dr. Giachetti did not conduct any analysis of
the noise caused by a ratchet-and-pawl clutch compared to any
other components of a treadmill.

» Despite admitting that different treadmills make different A. Well, having experience with conveyors, | came
amounts of noise and volunteering a lengthy list of factors that preloaded with how quiet a belt on rollers is....
can affect the amount of noise a treadmill make, Dr. Giachetti
admitted that he came to the problem “preloaded with how
quiet a belt on rollers is” and baldly asserted that he “didn’t have Q. So you didn't actually conduct any sort of

to" conduct any analysis to confirm his preconceived formal analysis comparing the sound of all the
assumptions. EX2023 at 102:23-107:10. various components in Magid relative to each
other, did you?
* Thus, the only “evidence” the Petitions rely on for the A1 didn't have to.

purported motivation to substitute Sclater for Maqid is
this unsupported and untested say-so.
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No Motivation to Substitute Sclater for Magid

Petitioner fails to provide any actual evidence to support the alleged motivation to replace Magid with

the specific clutch Petitioner cites:

» Dr. Giachetti also failed to consider any of the factors Sclater
itself explains must be considered before selecting a particular
sprag-type clutch.

» At most, Dr. Giachetti could point only to broad statements
about sprag-type clutches in general or comparing general
“speed” characteristics of ratchet-and-pawl clutches to
roller-and-friction clutches, without specifically discussing
overrunning speed. EX2023 at 89:8-15, 94:16-95:10.

“Overrunning sprag clutches transmit torque in one direction
and reduce speed, rest, hold, or free-wheel in the reverse
direction. Applications include overrunning, back stopping
and indexing. Their selection — similar to other mechanical
devices — requires a review of the torque to be
transmitted, overrunning speed, type of lubrication,
mounting characteristics, environmental conditions, and
shock conditions that might be encountered”

Sclater (EX1017) at 320
(emphasis added)

POR at 38-39.

Giachetti Testimony (EX2023 at 101:2-23)

Q. ... Where in this discussion -- again, in your actual
argument related to combining Sclater with the other
references, do you mention the type of lubrication to be
used?

A. |l don't discuss -- | don't believe | discussed
lubrication issues, except that it's present in Emerson
and present in the Power Transmission Handbook.

Q. You don't actually reference any of those disclosures
fromm Emerson or the PT Handbook in this section, do
you?

A. | don't believe | do. But | do reference Emerson, that
where they say they -- they sell these specific type of
one-way bearings for exercise equipment, food
processing equipment, and roll conveyors.

Q What about shock conditions? Do you ever mention
shock conditions anywhere in this section?

A. | don't recall mentioning shock conditions.

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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No Motivation to Substitute Sclater for Magid

Petitioner fails to provide any actual evidence to support the alleged motivation to replace Magid with

the specific clutch Petitioner cites:
NO TEETH ON THESE RATCHETS

» At the same time, Dr. Giachetti apparently assumed (incorrectly) that a
ratchet-and-pawl device must have teeth, which is the sole feature he
identifies as causing the supposed undesirable noise. EX2023 at 99:16-
100:4, 106:9-20; EX1003 at 1143 (“Ratchet and pawl clutch mechanisms | 7P _
make noise during operation. The pawl is spring-loaded to engage each RN T A X\
gear tooth of the ratchet and it would make an audible ‘click” when : ‘ A |
colliding with the gear tooth root after overrunning or passing over each
tooth.").

» But - in a section that Petitioner notably omitted it from its EX1017 —
Sclater itself makes clear that there are many ratchet-and-pawl clutches |
that do not have teeth. Any one of these would have been a more obvious e
choice to a POSA than a sprag-type clutch. EX2018, 11147-148. ‘

Giachetti Testimony (EX2023 at 99:25-100:2)

“[Y]ou're dependent on that pawl being able to lock
into the teeth on the ratchet”

" Sclater (EX2021) at 124
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No Motivation to Substitute Sclater for Magid

Petitioner’s approach has been consistently rejected:

» Generic statements like those Petitioner relies on in Sclater, which are untethered to the feature incorporated into the
proposed combination, cannot support a motivation to combine:

Depomed contends that Purdue's generic and conclusory statements of interrelated teachings
of the prior art are indicative of the fact that Purdue presented no credible evidence on a
motivation to combine the prior art. . . . We agree with Depomed that the Board applied the
correct legal standard in its obviousness analysis and that substantial evidence supports its
finding that Purdue failed to establish that a person of ordinary skill in the art would have had a
reason to combine Baveja and Shell to pursue the claimed invention with a reasonable
expectation of success.

Purdue Pharma L.P. v. Depomed, Inc., 643 F. App'x 960, 964-66 (Fed. Cir. 2016).

« A POSA would immediately recognize that the same benefits also apply to the countless other mechanisms and devices
that Sclater discloses in equal detail. EX2018, 11143-155. Petitioner's failure to explain why a POSA would have been
motivated to use the specific clutch Petitioner relies on is fatal to the Sclater-based Grounds.

* Nor can the addition of Sclater be considered a simple “substitution” of known elements. Socwell lacks any comparable
one-way bearing element. Thus, there is no known element for which Sclater’s sprag-type clutch could be “substituted” in
the Socwell reference.

POR 39-41. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 37



No Motivation to Substitute Sclater for Magid

Petitioner’s approach has been consistently rejected:

» Without any of the recited benefits being tied to the specific
mechanism Petitioner relies on, it is clear that Petitioner only
selected the sprag-type clutch described in the Petitions after
using the Challenged Claims as a guide for its obviousness

“Care must be taken to avoid hindsight
reconstruction by using ‘the patent in suit as a
guide through the maze of prior art references,
combining the right references in the right way so

arguments. as to achieve the result of the claims in suit.”
» The Federal Circuit and the Board have long recognized that In re NTP. Inc., 654 F.3d 1279, 1299 (Fed. Cir
Petitioner's approach is improper and a clear example of 2011) (ci’éatio%s omi;tted) ' o

impermissible hindsight bias.

Given the lack of any discussion of the advantages—if any—of “To the extent that [Petitioner] relies on the
the particular portion of the Katzman design used by | | problem to be solved to supply the reason to
Petitioner, the dissimilarity between Katzman's permanent combine the prior art, it failed to demonstrate to
structure and Wu's conveniently assembled and disassembled the Board that the problem was known in the art

design, and the cursory nature of Professor Rake’s analysis..., or that [Petitioner’s] formulation of the problem
we are persuaded, based on the current record, that Professor was derived directly from the prior art, rather than
Rake's analysis is based on improper hindsight. from the challenged claims.”

Amazon.com, Inc. v. JumpSport, Inc., IPR2018-00715, Paper 8 Purdue Pharma L.P. v. Depomed, Inc., 643 F. App'x
at 38-39 (PTAB Sept. 6, 2018). 960, 966 (Fed. Cir. 2016).
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English Translation of German Patent DE 199 22 822
B4 (“Tollkien”)
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Petitioner fails to establish that Tollkien discloses “a running belt...wherein the
running belt includes a running surface, at least a portion of which is curved”

Petitioner only identifies Tollkien’s “belt 12" as the : :
ina belt: The plaint and ordinary use of the word
running beit: “Including” meant that the term “requirefed] both
& , , , , the upper and lower portions of the pawl means
» Petitioner and Dr. Giachetti do not point to any portion of the to be contained by, and therefore to comprise, as
supposed “running belt” in Tollkien for the “running surface” a part of the Wholel the tongue structure...” '
element. Rather, both point to a series of cross members that are Bl 17 Rubbermaicli Inc, 87 FSupp.2d 1222, 1230
attached to either belt 12 or belt 30 as the “running surface.” (D. Kan. 2000) B '

» Tollkien’s cross members 10 are riveted to either belt 12 or belt 30
with rivets 6—accordingly, they are separate structures. EX1031,
1[0018]; EX2018, 1193-95.

* But such cross members are not “include[d]” in the running belt as
required by the claims; rather, they are separate structures, as
evidenced by the fact that they must be riveted to either belt 12 or
belt 30. EX1031, 1[0018]. This is supported by the plain and
ordinary meaning of “include”—other courts have found such
plain and ordinary meaning of the term “including” to require
comprising as part of the whole claimed structure.

POR at 11-14; Petition at 79. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 40



Petitioner fails to establish that Tollkien discloses “a running belt...wherein the
running belt includes a running surface, at least a portion of which is curved”

Petitioner’s new Reply arguments are improper and should be disregarded.

» Under controlling law, Reply arguments that could have been but were not included in the Petition itself cannot be

considered.

* The Reply raises arguments that could have been
included in the Petition or addressed in Dr. Giachetti’s
opening declaration but were not. Because they were not
and are instead completely absent from the Petition,
these arguments should not and cannot be considered.

(b) All arguments for the relief requested in a motion must
be made in the motion. A reply may only respond to
arguments raised in the corresponding opposition, patent
owner preliminary response, patent owner response, or
decision on institution. A sur-reply may only respond to
arguments raised in the corresponding reply and may not be
accompanied by new evidence other than deposition
transcripts of the cross-examination of any reply witness.

37 C.FR. 8 42.23(b).

Surreply at 4-5, 7-8. 10-11.

It is of the utmost importance that petitioners in the IPR
proceedings adhere to the requirement that the initial
petition identify “with particularity” the “evidence that
supports the grounds for the challenge to each claim.” 35
U.S.C. 8 312(a)(3). "All arguments for the relief requested in a
motion must be made in the motion. A reply may only
respond to arguments raised in the corresponding
opposition or patent owner response.” 37 C.F.R. § 42.23(b). ..
. Unlike district court litigation—where parties have greater
freedom to revise and develop their arguments over time
and in response to newly discovered material—the
expedited nature of IPRs bring with it an obligation for
petitioners to make their case in their petition to institute.
While the Board's requirements are strict ones, they are
requirements of which petitioners are aware when they seek
to institute an IPR.

Intelligent Bio-Systems, Inc. v. lllumina Cambridge, Ltd.,
821 F.3d 1359, 1369 (Fed. Cir. 2016).

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Petitioner fails to establish that Tollkien discloses “a running belt...wherein the
running belt includes a running surface, at least a portion of which is curved”

Petitioner’s new Reply arguments are improper and should be disregarded.

The Petition argued only that Tollkien'’s belt 12 was the “running The Reply attempts to backfill this deficiency, arguing for the first
belt” and that the cross members 10 were the “running surface”: time that Tollkien's belt 12 and cross members 10 should be
Tollkien discloses a continuous belt 12 (“running belt”) that is wrapped considered a S[ngle Gssembly Comprising both the running belt and

| running surface:
around the front and rear rollers. (Ex.1031, [0020].) The belt 12 is supported at the

ends by the rollers 2 and in the middle by the runners 14. (Ex.1031, [0018]- Petitioner relies on Tollkien’s belt assembly 12 for satistying the “running
[0020].) Tolkien discloses that the belt 12 mcludes cross members 10 that extend belr” limitations and Tollkien’s cross members 10 for satisfying the “at least one Rep]y'
outward to form a curved running surface. (Ex.1031, [0018]-[0020]. Fig.l: slar’ limitation of claim 8. (Pet.,79.96.) The belt assembly 12 includes the cross at 6
Ex.1003, 99271. 326-327. 355.) members 10, which “form a curved running surface.” (/d..79.)
“Treadmill” - - -
“E o ; . Tollkien describes the belt 12 as an assembly that includes a belt and cross
ront Pulley running belt / e -
| , Rear Pulley” Petition, ‘ . o
eil Fig! oo - members, 1.e., “[t]he belt 30 is analogous to the belt 12 shown in Fig. 1, in particular
‘runnin [ ] at 79 ) )
g
surface comprising numerous cross members.” (Ex.1031.9[0022].) The belt assembly 12 RepIy
I
also includes a belt attached to the cross members 10. “The running surface is formed | at 7
by cross members 10 that are transverse to the direction of movement, which are
attached with rivets 6 to a continuous belt 12.” (Ex.1031.9[0018]:Ex.1036.,932.)

Ex.1031, Fig.1 (Annotated)

Surreply at 6-8; Reply at 5-8; Petition at 79. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 42



Tollkien does not disclose “a front [or rear] shaft coupled to frame, the front [or rear]
shaft being adapted to support the at least one front [or rear] running belt pulley”

Petitioner’s expert admitted “shaft” does not appear in
Tollkien:

» Petitioner provides no support from the Tollkien written
specification for the proposition that Tollkien expressly discloses a
front or rear shaft that supports the identified front or rear pulley.

« Petitioner’s argument is solely based on Figures 1 and 3, pointing
to unmarked and unlabeled parts of the figure without any
supporting details that the identified structures must be a “shaft”

» The Petition never explains why a POSA would understand the
identified structures in the figures to constitute “a front [or rear]

shaft coupled to frame, the front [or rear] shaft being adapted to 1 “Treadmir
support the at least one front [or rear] running belt pulley.” - ,:
nNmih— 13 % n
” - |
« Dr. Blair testified that the figures could be interpreted as non-shaft H:«f g 8 J\

structures. EX2018, 1101.

Ex.1031, Figs. 1 and 3 (Annotated)

POR at 14-21; Petition at 90-91. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Tollkien does not disclose “a front [or rear] shaft coupled to frame, the front [or rear]
shaft being adapted to support the at least one front [or rear] running belt pulley”

Tollkien does not expressly disclose a front/rear “shaft”
and Petlt'loner fails to provide any evidence or y To the extent Pefitioner views the foregoing
explanation why a POSA would understand Tollkien’s statements, by themselves, as somehow disclosing

figures to necessarily disclose a “shaft”: an interface, Petitioner does not explain any basis

for finding that a person of ordinary skill in the art
would understand Kenoyer in this manner. See

* As the Board has previously found — and the Federal Circuit Pet. 15-16; Pet. Reply 16. We submit that it is
affirmed — a Petitioner cannot carry its burden without explaining certainly possible that these statements could
some basis for finding that a POSA would understand the prior art inherently disclose the claimed interface, but
in the manner asserted or providing some evidence of why a Petitioner has provided no evidence why a person
POSA would understand the relevant teachings as necessarily of ordinary skill would understand these
disclosing the claimed elements, as inherency requires. statements as necessarily disclosing the claimed

interface, as inherency requires. See In re Oelrich,

* Neither the Petition nor Dr. Giachetti’'s supporting declaration 666 F.2d 578 (CCPA 1978) (“Inherency, however,
provide any such evidence or explanation. Petitioner has not met may not be established by probabllities or
its burden to show that Tollkien discloses “a front [or rear] shaft possibilities.”). In the absence of any such
coupled to frame, the front [or rear] shaft being adapted to support the evidence or explanation, we do not believe
at least one front [or rear] running belt pulley” Petitioner has carried its burden.

Microsoft Corp. v. Biscotti Inc., IPR2014-01459,
Paper 49, 17-18 (PTAB Mar. 17, 2016), affd, 878
F.3d 1052 (Fed. Cir. 2017).
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Tollkien does not disclose “a front [or rear] shaft coupled to frame, the front [or rear]
shaft being adapted to support the at least one front [or rear] running belt pulley”

Petitioner’s new Reply arguments are improper and should be disregarded.

The Petition argued only that Tollkien’s Figures 1 and 3 show a The Reply attempts to backfill this deficiency, arguing for the first

front/rear “shaft”: time that a POSA’s “common sense” shows the existence of the
front/rear “shaft” and provides a newly annotated figure that was
not in the Petition:

PQO’s arguments are rigidly focused on the alleged lack of express disclosure

Tollkien also discloses, in Figure 1, a shaft (“front shaft”) extending through in Tollkien, without taking full account of a POSA’s “knowledge. creativity, and Repl
) ‘ ) i eply,
- . » " - c sense.” Mfe. v. Rea. 7 355, 1362 . Cir. 2013).

the center of the front roller 2 (“front pulley™) and a shaft (“rear shaft”) extending common sense.” Randall Mfg. v. Rea, 733 F.3d 1355, 1362 (Fed. Cir. 2013) at 11
. o L . . Nonetheless, Dr. Giachetti has further annotated Figure 3 to label the “shaff”
through the center of the rear roller 2. (Ex.1031, Fig.1.) In Figure 3. Tollkien

extending from the roller 32 and coupled to the “frame.” (Ex.1036.J948-49.)

illustrates the shaft extending from opposing ends of the roller 32 and through

holes formed in the frame to couple the roller to the frame for support. (Ex.1031,| Petition _J 24

Fig.3; Ex.1003. §9300-301.) at 90 —

‘Frar 1\ I

2 _

Roller
L%

e Reply,

Ex.1031,Fig. 3 (Annotated)

Surreply at 9-11; Reply at 11-12; Petition at 90-91. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 45



Tollkien does not disclose “a front [or rear] shaft coupled to frame, the front [or rear]
shaft being adapted to support the at least one front [or rear] running belt pulley”

Petitioner’s new Reply arguments are improper and should be disregarded:

» Petitioner states that it was simply “common sense” that Tollkien discloses a front/rear shaft but fails to provide any
support in the Petition for why “common sense” would lead a POSA to interpret Tollkien's figures as now alleged. The case
Petitioner cites even specifically “emphasized the importance of a factual foundation to support a party’s claim about what
one of ordinary skill in the relevant art would have known”

* Not only is this improper argument made for the first time in Reply, it is not sufficient under Federal Circuit precedent to
make cursory arguments that “common sense” fills the gaps of a reference’s teachings, without any reasoned analysis and
evidentiary support for such arguments. Neither the Petition nor the Reply provide any such reasoned analysis and
evidentiary support.

After KSR, we recognized that courts must "consider common sense, common wisdom, and common knowledge
(n analyzing obviousness." Arendi, 832 F.3d at 1361. However, we cautioned that common sense cannot be used
as a "wholesale substitute for reasoned analysis and evidentiary support, especially when dealing with a
limitation missing from the prior art references specified." Id. at 1362. Likewise, in Perfect Web Techs, Inc. v.
InfoUSA, Inc., we reiterated that "[clommon sense has long been recognized to inform the analysis of obviousness
if explained with sufficient reasoning." 587 F.3d 1324, 1328 (Fed. Cir. 2009).

B/E Aero., Inc. v. C&D Zodiac, Inc., 962 F.3d 1373, 1380 (Fed. Cir. 2020)

Surreply at 9-11; Reply at 11-12; Petition at 90-91. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 46



Petitioner fails to establish that Tollkien discloses “a plurality of bearings
coupled to the frame”

Petitioner only identifies Tollkien’s “runners 14" as the
“plurality of bearings coupled to the frame” but fails to
provide any evidentiary support:

Petitioner and Dr. Giachetti baldly assert that a POSA “would have
understood that the runners 14 are mounted and fixed to the
frame and the bearings are mounted for rotation about the axles
and relative to the frame to provide rolling engagement with the
continuous belt 12"

However, neither Petitioner nor Dr. Giachetti provide any
evidentiary support for the argument that Tollkien discloses that
the runners 14 are “mounted and fixed to the frame” or that any
portion of the runners 14 constitute “bearings” as that term is
used in the ‘005 Patent. Rather, this assertion is made in the
Petition without any citation to Tollkien itself but rather only a
citation to Dr. Giachetti's declaration, which simply repeats this
bald assertion verbatim without any further explanation, analysis,
or citation.

POR at 21-26; Petition at 94-95; EX1003 at 1308

No Evidentiary Support Provided

Petition at 94-95 EX1003 at 1308-309

A POSA would have
understood that the
runners 14 are
mounted and fixed
to the frame and the
bearings are
mounted for
rotation about the
axels and relative to
the frame to provide
rolling engagement
with the continuous
belt 12. (Ex.1003,
11308-309.)

A POSA would have
understood that the
runners 14 are mounted
and fixed to the frame and
the bearings are mounted
for rotation about the
axels and relative to the
frame to provide rolling
engagement with the
continuous belt 12.

Therefore, Tollkien
discloses “a plurality of
bearings [runners 14]
coupled to the frame, at
least one bearing of the
plurality of bearings
[runners 14] configured to
at least partially support
the running belt [belt 12]”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Petitioner fails to establish that Tollkien discloses “a plurality of bearings

coupled to the frame”

A POSA would not understand Tollkien’s runners 14 to be
“a plurality of bearings coupled to the frame":

» Tollkien’s sole written disclosure of runners 14 simply states that
they are “placed underneath the running surface” and “prevent the
belt from bouncing when in use.” Id., EX1031, 1[0020]. Nothing in
this disclosure suggests rotation or rolling engagement with the
belt.

» As shown in the annotated figure, there is a conspicuous space
between the belt and the round elements of runners 14 (red).

[0020] Each roller 2 is coated with rubber 8, thus increasing the frictional adhesion
between the belt 12 and the rollers 2 and protecting the roller where the rivet comes in
contact therewith. The tension is released on the outer surface of each roller and in the
lower area of the belt, facing away from the running surface, such that the belt can
travel over the rollers without any notable resistance. Because the spacing between
adjacent cross members is very small, and the strips also expand, no space is indicated
in the illustration between the cross members in the section of the belt that is currently
underneath. The runners 14 placed underneath the running surface prevent the belt

from bouncing when in use.

POR at 21-26; EX1031, 1[0020];

Fig1

14

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Petitioner fails to establish that Tollkien discloses “a plurality of bearings
coupled to the frame”

A POSA would not understand Tollkien’s runners 14 to be
“a plurality of bearings coupled to the frame":

Tollkien has no written or figure support for Petitioner's
unsupported argument that the runners 14 are coupled to the
frame.

Dr. Giachetti was unable to identify any express disclosure —
written or pictorial — indicating that Tollkien's runners 14 are
coupled to the frame rather than to some other component of the
treadmill. And Dr. Giachetti admitted that if/how the runners 14
are attached to the frame is “not specified” and “not depicted” in
Tollkien.

Tollkien does not expressly disclose that runners 14 (i.e. what
Petitioner alleges are a “plurality of bearings”) are “coupled to the
frame.” To the extent Petitioner relies on an inherency argument,
the Petition fails to provide any evidence why a POSA would
understand Tollkien to necessarily disclose that the alleged
plurality of bearings are “coupled to the frame."

POR at 23-26; EX2082, 71:13-74:18.

Giachetti Testimony (EX2082, 71:13-74:18)

Q. Can you point to any structure actually depicted
here on figure 1 [of Tollkien] that is the attachment
point between runners 14 and the frame?

A. Well, there could be a ton of different ways that it's
attached and it's not specified because the POSA can
pick. So there is not a — | think what you're asking me
is do | see like a hole for a screw or something like that
and | don't know that that's needed for these. There
are a number of different ways they could be attached.
So it's not depicted here. ...

Q. Does Tollkien ever describe any of, and to quote
you, “a ton of different ways” that the runners 14 could
be attached to the frame”

A. | don't recall sitting here that Tollkien discusses the
method of fabrication.

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Petitioner fails to establish that Tollkien discloses “a plurality of bearings
coupled to the frame”

Petitioner’s new Reply arguments are improper and should be disregarded.

The Petition argued only that a POSA would have understood that ~ The Reply attempts to backfill this deficiency, arguing for the first

the runners 14 are mounted and fixed to the frame and the time that a POSA’'s “common sense” shows that runners 14 are
bearings are mounted for rotation about the axels and relative to coupled to the frame, and provides newly annotated figures from
the frame providing rolling engagement with the continuous belt prior art references that were not present in the Petition:
72’ Wlth no citations to s Up p or tlng eVlden ce Wh atsoever: A POSA would have had such an understanding based on. for example. the
Tollkien discloses runners 14 that support a middle portion of the belt 12: teachings of other prior art treadmills having side bearing systems that include small B -
rt Memt
“The runners 14 placed undemeath the running surface prevent the belt from rolling element bearings mounted to the side of the frame to support track style | frame vc—% =
bouncing when in use.” (Ex.1031. [0020].) As shown in Fig. 1. the runners 14 Tunnmg surfaces such as Schonenberger and Abelbeck Cf\
mclude a base or support structure (annotated in red) that supports a plurality of (Ex 1010:Ex.1015:Ex1036.950-53 ) o i e
Ex.1015,Fig.12 (Annotated)
bearings (annotated in blue). The bearings are supported for rotation relative to the Reply’ at13
: ; : Petition Abelbeck discloses, with reference to Figure 12 (above), support members 36 ]
support structure by a plurality of axles (annotated in green). The bearings are 0 Frame L
| at 93-95 | o bearings (blue) mounted to the side frame 110 of a treadmill that support a track- 2 N 6, 43" 4
arranged undemeath the running belt 12 and are configured to engage the =
style deck formed from a plurality of deck members 22. (Ex.1015.10:48-54.) X~g
underside of the running belt 12 to provide support and to prevent bouncing of the il 7 178 ==
Similarly, Schonenberger discloses rollers 12 (“bearings™) “carried on shafts 21 { i % /74
belt. (Ex.1003, 19307, 348-349, 363-364.) Ssar=u 12 Roller
secured to a bracket 19 which is attached to the sidewall 2 ... or to the frame of 19 Bracket
A POSA would have understood that the runners 14 are mounted and fixed . -
the apparatus” as shown below in Figure 10. (Ex.1010,8:45-51:Ex.1003,9958-
. 2 = =t Ex.1010,Fig.10 (Annotated)
to the frame and the bearings are mounted for rotation about the axels and relative 50,68:Fx.1036.9753-60.) _

to the frame to provide rolling engagement with the continuous belt 12. (Ex.1003,

9308-309.) Reply, at 14

Surreply at 11-13; Reply at 13-15; Petition at 93-95. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 50



No Motivation to Combine Sclater with Tollkien

Petitioner’s false and contradictory statements about
what Socwell teaches does not support a motivation to
combine Sclater with Tollkien:

» Petitioner and Dr. Giachetti only say that a POSA would recognize
a need for a unidirectional control means because of Socwell’s
alleged teachings that a curved running surface does not address
certain safety concerns. Petitioner and Dr. Giachetti make
iIncompatible, contradictory statements about Socwell’s teachings
about the safety concern of falling off the back of the treadmill.

» Socwell teaches a “novel curved deck treadmill which overcome
several deficiencies of exercise treadmills of the prior art” namely
“injuries sustained as a result of an uncontrolled rotation of the
anti-friction rollers engaging the belt.” EX1011, 3:19-22, 1:29-33.
Specifically, Socwell teaches that a curved running surface solves
the safety issue associated with prior art flat treadmill design.
EX1011, 3:10-22; EX2018 at 1163-165.

» Petitioner's Reply concedes that Socwell’s curved surface “may
solve the issue of a user falling off the back of the treadmill”

POR at 42; Petition at 69; Reply at 24.

Example of Contradictory Giachetti Testimony

Rather than relying on a
motor, Socwell discloses
calibrating the rollers
and deck to provide
optimal frictional
resistance of the belt to
ensure safety while
providing proper
resistance for to
exercising. (Socwell, Ex.
1011, 11:56-61.) Socwell
explains that the curved
running surface prevents
a user from falling off
the back. (Socwell, Ex.
1011, 3:40-45.)

EX1003 at 1134 EX1003 at 1243

Socwell explains that
curved running surfaces
do not fully address the
safety issue of
unexpected forward
motion of the running
belt e.g., if a user steps
onto the rearward end
of the running surface
(indicated by the red
arrow), causing the foot
to unexpectedly move
towards the lowest
portion of the treadmill.
This unexpected forward

motion could result in a
fall.
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Petitioner presents no evidence about the “problem of
instability when mounting or dismounting a treadmill”:

Petitioner fails to identify any evidence in the prior art that
mounting and dismounting a curved manual treadmill could
motivate the combination of Sclater with Tollkien.

Petitioner’s assertion that Chickering and Socwell identify such a
problem is plainly false. Petitioner makes no citation to any specific
teaching in Chickering or Socwell, in either the Petition or Reply,
that supports their bald argument that the problem of instability
when mounting or dismounting a curved treadmill was known in
the art.

For example, the Petition, Reply, and Dr. Giachetti's first declaration
(EX1003) all state that it has “long been recognized [that] users
may be injured by falling off of a treadmill while mounting or
dismounting it, or during use” but there are no citations following
any of these statements to Chickering or Socwell, because these
references make no mention of any dangers associated with
mounting or dismounting.

POR at 43-45; Petition at 67; Reply at 22-24; Surreply at 17-18.

No Motivation to Combine Sclater with Tollkien

Dr. Giachetti admitted in deposition that the Socwell
reference taught that the curved running surface
itself was a safety feature.

Giachetti Testimony (EX2023 at 55:10-56:7) |

Q. Didn’t Socwell conclude that it was sufficient to curve |
the running surface to address this inherent danger
[associated with users tending to fall off the back end of
the treadmill and become injured]? L

A. Yeah. So they state that that is for safety while the
user is exercising on the treadmill.

Q. Socwell doesn't disclose any other sort of safety |
device besides the curved shape of the treadmill, does
it?

A. Not while for — not for getting on and off of it, no. But
it discloses the curve for safety while actually
performing exercise.
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No Motivation to Combine Sclater with Tollkien

Even if a POSA would have been motivated by any safety
concern with mounting or dismounting a curved manual
treadmill, Petitioner provides no specific motivation to
select the sprag-type clutch from Sclater to combine with
Tollkien:

» The generic theory that “conveyors and treadmills operate the
same,” and that some sprag-type clutches have been described for
use in exercise equipment applications generally, albeit not in
Sclater itself but rather in a different product catalog (Emerson)
that was not used as a reference in Ground 2, is insufficient.

» As with the Socwell + Magid + Sclater combination from Ground
1, Petitioner relies on generic and threadbare arguments for why a
POSA would have been motivated to select the specific sprag-type
clutch from Sclater to combine with Tollkien.

» Dr. Giachetti does not rely on Sclater for a particular sprag-type
clutch device to combine with Tollkien, instead relies on Sclater for
“general” teaching that sprags are in the category of one-way
bearings, without providing any reasons why a POSA would
actually select any particular sprag.

POR at 45-47; Petition at 66, 73-74.

Giachetti Testimony (EX2023 at 90:3-94:15)

Q. ...Is it your position that you are not relying on the
specific sprag depicted in this paragraph?

A. | think that calling this a specific sprag is not consistent
with the way that I'm highlighting a sprag one-way bearing
in general. And you can see in Sclater that there are a
number of depictions of sprag-type one-way bearings. For
example, on page 316, there are other depictions of the
sprags within a one-way bearings. So...

Q. Did you rely on anything else secondarily to the specific
image depicted in paragraph 169 for those specific
limitations?

A. Well, I would say that that graphic, which is only part of
Figure 1 on page 318 of Sclater, pretty much points you to
the direction of the other ones. But as far as being explicit in
my declaration for those — those specific components, even
though | highlighted it at several places others — in other
areas of the declaration, that it's not explicitly relying on
those other embodiments of sprag-type clutches. It's just a
general depiction of the sprag-type clutch.
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Secondary Considerations of Nonobviousness
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Secondary Considerations Confirm Nonobviousness

« Patent Owner has established nexus between many of the challenged claims by showing that the claims are
coextensive with the claimed inventions.

 Petitioner’s arguments to the contrary rely on misstatements of law and should be rejected.
» Patent Owner has established the existence of various secondary considerations, including:

« Commercial Success

* Industry Praise

« Copying

 Failure of Others

« Passage of Time Between Publication of the Prior Art and the Inventions

POR at 48-69. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 55



Patent Owner Has Established Nexus

Nexus is established by Dr. Blair’s unrebutted testimony:

» Dr. Blair provided a detailed analysis confirming that Patent Owner's CURVE® line of treadmills on the whole practice and
are coextensive with at least the following Challenged Claims:

« Claims 1-4, 6-13, 15-16 of the ‘005 Patent (EX2083; EX2018 at 11176-178; EX1050, 22:4-13)

the 005 Patent Woodway CURVE

a frame; A “frame™ 1s literally
present in the Woodway
CURVE. | (e,
As shown. the Woodway I e
CURVE includes a frame o ' S NEe 00 ehe el anamestannakatat s
(1] !

See also, e.g., Woodway
Non-Motorized Treadmulls
User Manual: 02/2018,
UM-NT-EN-02 33 (2018)
(referring to “the frame™).
at least one front running A “at least one front

belt pulley coupled to the | running belt pulley coupled
frame:; to the frame:” is literally
present in the Woodway
CURVE.

As shown. the Woodway
CURVE includes a front
running belt pulley [6] is
coupled to the frame [1].
As defined in the
specification, “the term
‘coupled” means the joining
of two members directly or
indirectly to one another ...
. Such joining may be
achieved with the two
members or the two

EX2083 at 2
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Patent Owner Has Established Nexus

Nexus is established by Dr. Blair’s unrebutted testimony:

« Woodway's CURVE® line of treadmills include the Curve (formerly called the Speedboard), the Curve XL, the Curve LTG,
the Curve FTG, the Curve 3.0, the Curve Trainer, the EcoMill, and the EcoMill Legacy Treadmills.

« The differences between the treadmills within the CURVE® line do not affect whether they practice the claims of the ‘005
Patent. EX2018 at T17/8.

[Tlhere is a presumption of nexus for objective considerations when a
patentee shows that the asserted objective evidence is tied to a specific
product and that product is the invention disclosed and claimed in the
patent. . . . [A] patent challenger cannot successfully rebut the
presumption with argument alone—it must present evidence.

WBIP, LLC v. Kohler Co., 829 F.3d 1317, 1329 (Fed. Cir. 2016) (internal citations and
guotation marks omitted).
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Patent Owner Has Established Nexus

Rather than provide actual evidence to rebut the established presumption of nexus, Petitioner misstates
the law to claim that the presumption does not apply in the first place:

» Although Petitioner asserts that a presumption of nexus should not apply because all claim elements are
(allegedly) found in the prior art, the case Petitioner relies on (Lectrosonics, Inc., v. Zaxcom, Inc., IPR2018-
01129, Paper 33 (PTAB Jan. 24, 2020) (precedential)), both stands for the opposite proposition and is
inapplicable when Patent Owner has provided an analysis demonstrating that its products are coextensive

with the Challenged Claims.

* In Lectrosonics, the Board offered alternative ways of showing nexus only after finding that “a presumption
of nexus is inappropriate” where because Patent Owner did “not provide an analysis demonstrating that
its products are coextensive (or nearly coextensive) with the challenged claims." Lectrosonics, Paper 33 at

33 (emphasis added):

However, “[a] finding that a presumption of nexus is inappropriate does not end the inquiry into secondary
considerations.” Fox Factory, 944 F.3d at 1375. "To the contrary, the patent owner is still afforded an opportunity to
prove nexus by showing that the evidence of secondary considerations is the ‘direct result of the unique
characteristics of the claimed invention.” Id. at 1373-74 (quoting In re Huang, 100 F.3d 135, 140 (Fed. Cir. 1996)).
“Where the offered secondary consideration actually results from something other than what is both claimed and
novel in the claim, there is no nexus to the merits of the claimed invention,” meaning that “there must be a nexus
to some aspect of the claim not already in the prior art.”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 58
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Commercial Success Is Uncontroverted PROTECTIVE ORDER FINANCIAL MATERIAL

« Patent Owner introduced the first commercial product of its kind.

» Patent Owner then enjoyed 100% of the market share for curved,
manual treadmills for several years — Patent Owner’s sales
increased steadily and significantly through 2017 when Petitioner’s
introduction of a copycat treadmill — the infringing Assault
AirRunner (see EX2070) — heavily impacted Patent Owner's sales.

EX2020 at 118
« Patent Owner's commercial success is based on the key features of When a patentee can demonstrate commercial
its claimed inventions. Indeed, except for copycats and infringers, success, usually shown by significant sales in a
prior to the introduction of Patent Owner’s CURVE® line of relevant market, and that the successful product is
treadmills, competitors focused on fundamentally different the invention disclosed and claimed in the patent,
treadmill designs and did not offer any manual curved treadmills. it is presumed that the commercial success is due
to the patented invention.

Chemours Co. FC, LLC v. Daikin Indus.,
4 F4th 1370, 1378 (Fed. Cir. 2021).

POR at5 62; Surreplyat2 23; EX2020, 1117, 3 DEMONSTRATIVE EXHIBIT— NOT EVIDENCE 59



Commercial Success Is Uncontroverted PROTECTIVE ORDER FINANCIAL MATERIAL

* When Petitioner introduced its copycat treadmill — the infringing Assault AirRunner (see EX2067, EX2068, EX2070) — Petitioner’s
copycat sales heavily impacted Patent Owner'’s sales, as shown in the comparison chart.

Supplement to POR at 1

POR at 60; Supplement to POR at 1. DEMONSTRATIVE EXHIBIT— NOT EVIDENCE 60



Commercial Success Is Uncontroverted

Patent Owner’s evidence is more than sufficient to establish
commercial success with a nexus to the claimed inventions:

* Market share data is not required to show commercial success.
Petitioner's arguments to the contrary are contradicted by Federal
Circuit precedent. Chemours Co. FC, LLC v. Daikin Indus., 4 F.4th
1370, 1378 (Fed. Cir. 2021).

» Likewise, the commercial success of the CURVE® line of products is
not undermined by the fact that some CURVE® products include
unclaimed features.

» Petitioner’s laundry list of purported unclaimed features and
bare speculation that they contributed to the commercial
success of some products cannot overcome the presumption of
commercial success.

* |n fact, the unclaimed features Petitioner identifies are not
found in all CURVE® treadmills (e.g., EX1037, 27:8-30:8) and all
CURVE® treadmills have experienced commercial success.

Surreply at 21-23.

“ITThe commercial success of the
embodiment with additional unclaimed
features is to be considered when
evaluating the obviousness of the claim,
provided that embodiment's success has a
sufficient nexus to the claimed and novel
features of the invention.”

ArcelorMittal France v. AK Steel
Corp., 700 F.3d 1314, 1325 (Fed. Cir. 2012).

“IW]e have never held that the existence of
one or more unclaimed features, standing
alone, means nexus may not be presumed.”

Teva Pharms. Int'l GmbH v. Eli Lilly & Co., 8
F.4th 1349, 1361 (Fed. Cir. 2021).

“[A] patent challenger cannot successfully
rebut the presumption with argument
alone—it must present evidence.”

WBIP LLC v. Kohler Co., 829 F.3d 1317,
1329 (Fed. Cir. 2016).

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Industry Praise Is Undeniable

Patent Owner’s products that embody and are coextensive with
significant and undeniable industry praise:

the claimed inventions have received

* In 2010, the CURVE® treadmill was nominated for an Innovation Award by FIBO — the leading international trade show for

fitness, wellness, and health. EX2020 at 156; EX2057.

» Treadmills within the CURVE® line have been featured and praised in numerous industry publications, including Health

and Fitness Sports Magazine (2010), Athletic Business (2010), Governmen

t Recreation & Fitness (2010), and Club Solutions

Magazine (2014), and in mainstream media publications such as Men’s Health (2014), Men’s Health U.K. (2017), the Los
Angeles Times (2019), South Carolina’s Post and Courier (2009), and the Wall Street Journal (2015). EX2020 at 1143-55.

The SpeedBoard, which made its debut in March at the Intemational Health g 2009

2010

Sports Association trade show in San Francisco, isn't the first nonmolorized treaormmrumar
has hit the market, but # is the first one that is actually smooth and slurdy, according lo
Woodway's marketing director Eric Weber.

"Part of the excitement aboul the SpeedBoard is that it works so well. In the past, the
user experience has nol been good,” Weber says in a phone interview from the
Wakesha, Wis.-based office. (Woodway makes Its treadmills right here in the U-S-A!
Yeaahl)

> SPEEDBOARD TREADMILL

The Woodway Speedboard is a non-
motorized treadmill with a unique
curved shape that allows users to

accelerate and decelerate at their

The SpeedBoard features a sophisticated curved design and near-frictionless drive
system that allows the user (o speed up, or slow down, instanily, ralher than push buttons

POR at 62-63.

own pace.
“We use it for everyone from
professional athletes to weekend
warriors,” explains Brent Gallagher
of West U Fitness. “We have clients
who have said they could never run
again because of bad knees who are
now cruising at brisk paces and
having a blast in the process.”
For more information on this
revolutionary treadmill, contact
Gallagher at 713-661-5800.

- Lisa Malosky

EX2045 at 5

and wait

That's whal drew ECO's Dave Fox to it. For years, Fox has wanted to incorporate
treadmills into Spinning classes, but the slow reaction time of treadmills prevented it

"The SpeedBoard is very reactive. As you run into the curve, it reacls fast," says Fox,
who started working it into Spinning classes in late June. He adds thal personal trainers
have incorporated it into boot-camp group training sessions and thal individuals have
been using it for cardio equipment

EX2053 at 2

Iﬁp 'OVED

THE BODY ELECTRIC
The SpeedBoard, the lat verfor

Woodway USA
sto

EX2046 at 5

2012

The Woodway Curve

EX2050 at 1
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Copying by Petitioner and Third Parties Highlights Nonobviousness

Copying by both Petitioner and others confirms the nonobviousness of the claimed inventions:

EX2058 at 1;

EX2067 at 1;

EX2018 at 1181
EX2020 at f157-58, 64

Samsara copycat Petitioner’s copycat CURVE® treadmill

« Samsara Fitness released a clear copycat product that not only superficially resembles the CURVE® treadmill but was
also found to infringe several of Patent Owner’s patents — including the '580 Patent. Samsara has since taken a license
to those patents. EX2020 at 1123, 59.

» Petitioner’s AirRunner is similarly the subject of ongoing litigation due to its copying and infringement of Patent
Owner's patents, including the '580, '745, and '884 Patents. EX2067; EX2068; EX2069.

POR at 64-67; Surreply at 24. DEMONSTRATIVE EXHIBIT— NOT EVIDENCE 63



Clear Copying by Petitioner

Petitioner's own documents — which its former co-CEO testified are not confidential — also establish that Petitioner
copied Patent Owner's documentation and the specific associated products, even retaining express references to
“WOODWAY Customer Service” and the results of Woodway's testing of its products. EX2071; EX2072.

ve them ii pessible. - Remove si

€ gueaking Sounds _ Bea
oken guid ‘of roller bearing: Conta
ase. Note: EXcessive grease can cause

EX2071 at 20

AIRRUNNER
MANUAL TREADMILL
OWNER’S MANUAL

% — The hame says it all: Like running

" ) on air, but with a powerful amount of
punch. This treadmill is like none you
have ever known, burning up to 30%

more calories than the average
motorized version and built with
Jintense training in mind.

EXHIBI'/I'

2¢,
Release v.0.1(20 February.10 /

35 "/27

_ == EX2072
EX2071

POR at 66-67.
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Failure of Others and Passage of Time Underscore Nonobviousness

The failure of others to successfully develop and commercialize a curved, manual treadmill and the
length of time between the cited prior art and Patent Owner’s priority date demonstrate the
nonobviousness of the claimed inventions:

* No one had successfully commercialized a curved, manual treadmill before the priority date of the ‘005 Patent, and even
then, Patent Owner was the only provider of curved, manual treadmills on the market until others began to copy Patent
Owner’s CURVE® products, beginning in 2014. EX2020, 1117, 22, 35. This is evidence of nonobviousness.

The finding that the claimed invention resolved a long-felt
need to do away with the wasteful sulfuric acid process and
its unwanted by-products tends to show the nonobviousness
of the claimed invention as does failure of others and
copying; Cyanamid tried but failed to develop the claimed
invention and copied it instead.

Dow Chem. Co. v. Am. Cyanamid Co.,
816 F.2d 617, 622 (Fed. Cir. 1987).

POR at 67-68; Surreply at 25. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 65



Patent Owner’'s Motion to Exclude

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 66



Petitioner’s New Annotated Figures and Associated Arguments in Reply
Should Be Excluded

e Petitioner violates 37 C.F.R. § 42.23(b).
 Petitioner’s new arguments and evidence presented for the first
time in Reply should not be considered.
« Abelbeck annotated Fig. 12
 Tollkien annotated Fig. 3
» Exhibit 1036, Dr. Giachetti’'s Second Declaration

PO Mot. to Exclude at 4-7; Surreply at 4-5, 10-11. DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 67



Thank You
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