UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

BAZOOKA-FARMSTAR, LLC
Petitioner,
- VSs. -
NUHN INDUSTRIES LTD.,

Patent Owner.

MOTION TO EXCLUDE EVIDENCE SUBMITTED BY PATENT OWNER
UNDER 37 C.F.R. § 42.64

Case IPR2024-00098
U.S. Patent No. 11,541,708



TABLE OF CONTENTS

L. MR. PRAIRIE IS NOT A POSA AND HIS OPINIONS SHOULD BE
EXCLUDED. ....oiiiiiiiiiiiiiiceeeet ettt 2

A.  Mr. Prairie Lacks Any Professional Marine Vehicle Experience......... 3

B.  Mr. Prairie Lacks Familiarity with Fluid Pumps and Liquid

II.  MR.NUHN’S DECLARATION RELIES ON UNRELIABLE

HEARSAY AND SHOULD BE EXCLUDED........cccccoeviiiiiiiiiieieeieeee 8
A.  Mr. Nuhn’s “Market Research” Is Based on Speculation..................... 8
B.  Mr. Nuhn Relies on Hearsay Statements of “Skepticism.”................. 10
C.  Mr. Nuhn Relies on Hearsay Statements from an Unidentified
Service Mechanic and Competitors. .......c.cceevveeeriieeeeiieeeiiee e 12
D.  Mr. Nuhn Relies on Media Publications in a Hearsay Form. ............. 13
ITI.  CONCLUSION.....ccttitteiesteeie ettt ettt e ee e e beebeesseessaeenseenseenns 14



TABLE OF AUTHORITIES

Page(s)

Cases
In re Applied Materials, Inc.,

692 F.3d 1289 (Fed. Cir. 2012) c.uoiiiiiieiiieieeieeeeeeeeee et 10
In re Beattie,

974 F.2d 1309 (Fed. Cir. 1992) ..oouiiiiiieeeeeeeeeee ettt 14
Cerro Wire, Inc. v. Southwire Co.,

Appeal No. 2016-006081 (PTAB July 13, 2016) ...ccccceviiriieiiienienieeieeienee 14
Club Champion LLC v. True Spec Golf LLC,

[PR2019-01148, Paper 87 (PTAB Dec. 2, 2020) ...cceevieriieieeieeiieieeie e 10
Cont’l Auto. Sys., Inc. v. Intell. Ventures II, LLC,

[PR2022-00972, Paper 49 (PTAB Dec. 5,2023) .cocvveiieiieiieeieeeeeeeeeeeee e, 9
Cook Grp. Inc. v. Bos. Sci. Scimed, Inc.,

[PR2017-00135, Paper 82 (PTAB Nov. 15, 2018)....ccccveviieiiiiieiieieeie e 10
Ex parte Finney,

Appeal No. 2020-004914 (PTAB Oct. 13, 2021)...cccueviiiinienienieiieeiceiceieeee, 9
Ex parte Frantz,

Appeal No. 2015-005384 (PTAB Mar. 30, 2017) ..ccceevieiienieieeieeieeeeeeeee, 9
Ingenico Inc., v. loengine, LLC,

[PR2019-00929, Paper 53 (PTAB Sept. 21, 2020)....cccceevevciieeeiieeeieeeeieee e 12
Kyocera Senco Indus. Tools Inc. v. Int’l Trade Comm’n,

22 F.4th 1369 (Fed. Cir. 2022) .eeiiiieeeieeee ettt 3
Nespresso USA, Inc. v. K-Fee Sys. Gmbh,

[PR2022-01574, Paper 29 (PTAB Apr. 10, 2024) ..cooviieiiiiiieeeeeieeeeeeeee 3
The Data Co. Techs. Inc. v. Bright Data Ltd.,

[PR2022-00135, Paper 51 (PTAB May 31, 2023) ....covieeiieiieieeiieciieeie e 8, 11
Unified Pats., LLC v. AK Meeting IP LLC,

[PR2022-01142, Paper 20 (PTAB Jan. 5, 2024) ...cccceoviiriieiieieneeeieeeeeeee, 5

11



US Endodontics, LLC v. Gold Standard Instruments, LLC,

IPR2015-00632, Paper 78 (PTAB Aug. 1,2016)..cc.ccevcuiiviiieiiieiieiieeieeeiee 11
Other Authorities
BT CFRLGA2.02 ...ttt 8
BT CFRLGA2.05 ..ttt 9
Fed. RLEVIA. TOT (ot t e e te e 13
Fed. RLEVIA. 702 (ot e e e te e 13
Fed. RLEVIA. 802 ..ottt 8
Fed. R Evid. 807()(1) weeeieeiiieiieeeeeeeeee et 12

111



PETITIONER’S EXHIBIT LIST

EX1001

U.S. Patent No. 11,541,708 (The *708 Patent)

EX1002

Prosecution History of U.S. Patent No. 11,541,708

EX1003

Curriculum Vitae of Eric Winkel

EX1004

Declaration of Eric Winkel, Dated November 3, 2023

EX1005

U.S. Patent Application Publication No. 2012/0185129 (Carrier)

EX1006

DOROTEA MEKANISKA AB, TRUXOR AMPHIBIAN TOOL CARRIER
(Truxor)

EX1007

Declaration of Jan David Arnoldsson, Dated February 26, 2023

EX1008

Declaration of Reidar Olofsson, Dated February 27, 2023

EX1009

Declaration of Nathaniel E Frank-White, Dated December 12, 2022

EX1010

KR Publication No. 20130016490 (Yoon)

EXI1011

English Translation of Yoon (EX1010) and Declaration of Taylor Liff,
Dated June 7, 2023

EX1012

SENWATEC-SCHROER UMWELT-& GEWASSERTECHNOLOGIE GMBH &
Co. KG, LIGHT AMPHIBIOUS BOAT/VEHICLE “AMPHI-KING®” SWT—
AB380 (SenwaTec)

EX1013

Declaration of Ansgar Lonnemann, Dated June 15, 2023

EX1014

U.S. Patent Application Publication No. 2014/0112093 (Puck)

EX1015

U.S. Patent No. 7,314,395 (Bryham)

EX1016

U.S. Patent Application Publication No. 2014/0288763 (Bennett)

v




EX1017

U.S. Patent Application Publication No. 2021/0331752
(Bennett-II)

EX1018

U.S. Provisional Patent Application No. 61/805,133
(The °133 Provisional)

EX1019

MANURE MANAGER, Jan./Feb. 2011 (“Manure-Manager”)

EX1020

MANURE MANAGER, July/Aug. 2011 (“Manure-Manager-11")

EX1021

Fisher Pumps, Inc., FISHER PUMPS

EX1022

Declaration of Royal Burrows, Dated June 21, 2023

EX1023

U.S. Patent No. 7,478,817 (Carrier-11)

EX1024

DOROTEA MEKANISKA AB, TRUXOR AMPHIBIAN TOOL CARRIER (2013)
(Truxor-1II)

EX1025

DOROTEA MEKANISKA AB, TRUXOR AMPHIBIAN TOOL CARRIER (2013)
(Truxor-III)

EX1026

DOROTEA MEKANISKA AB, TRUXOR AMPHIBIAN TOOL CARRIER
(Truxor-1V)

EX1027

Russian Patent Application No. 2012137830/11
(Melnikov)

EX1028

English Translation of Melnikov (EX1024) and Declaration of Samuel
Goldfarb, Dated June 7, 2023

EX1029

Johanna Kaschik, Der Frosch als Vorbild, HNA (August 25, 2011),
https://www.hna.de/lokales/rotenburg-bebra/frosch-vorbild-
1376974 .html

EX1030

English Translation of Der Frosch als Vorbild (EX1026) and
Declaration of Beverly Santamaria, Dated June 8, 2023.




EX1031 | UD Umwelt-Dienste GmbH Amphi-King Manure Pumping Video!

EX1032 | U.S. Patent No. 8,944,758 (The *758 Patent)

EX1033 | U.S. Provisional Patent Application No. 61/867,598
(The >598 Provisional)

EX1034 | Excerpts of Prosecution History of U.S. Patent No. 10,710,422

EX1035 | Excerpts of Prosecution History of U.S. Patent No. 10,974,557

EX1036 | Stipulation Regarding Invalidity Contentions Filed in the *015
Litigation

EX1037 | NE. REG’L AGRIC. ENG’G SERV., LIQUID MANURE APPLICATION
SYSTEMS DESIGN MANUAL (1998)

EX1038 | DONALD L. PFOST & CHARLES D. FULHAGE, U. M0O. EXTENSION, LAND
APPLICATION EQUIPMENT FOR LIVESTOCK AND POULTRY MANURE
MANAGEMENT (2001)

EX1039 | DONALD L. PFOST & CHARLES D. FULHAGE, U. MO. EXTENSION, BEEF
MANURE MANAGEMENT SYSTEMS IN MISSOURI (2000)

EX1040 | William F. Wright, Dairy Manure Particle Size Distribution,
Properties, and Implications for Manure Handling and Treatment, in
2005 ASAE ANN. INT’L MEETING (2005)

! The video has been re-encoded to meet the file size requirements of the P-TACTS
system. The original copy of the video was served on Respondent on November 3,
2023. Petitioner will provide the original copy of the video to the Board upon

request.

vi




EX1041

EFFECTS OF LIQUID VISCOSITY ON ROTODYNAMIC (CENTRIFUGAL AND
VERTICAL) PUMP PERFORMANCE (AM. NAT’L STANDARDS INST. 2010)

EX1042

Ole Thygesen et al., Indicators of Physical Properties and Plant
Nutrient Content of Animal Slurry and Separated Slurry, 5(3)
BIOLOGICAL ENG’G TRANSACTIONS 123 (2012)

EX1043

Randy L. Beaver, William E. Field, Summary of Documented
Fatalities in Livestock Manure Storage and handling Facilities—1975-
2004, 12 J. AGROMEDICINE 3 (2007)

EX1044

ROBBIN MARKS, NAT’L RES. DEF. COUNCIL AND THE CLEAN WATER
NETWORK, CESSPOOLS OF SHAME (2001)

EX1045

Dwight D. Bowman & Jeffrey C. Burnham, Manure Pathogens: Real
Issues and Real Risks, in PROCEEDINGS OF THE WATER ENV’T FED’N
694 (2000)

EX1046

U.S. Ctr. for Disease Control, Fatalities Attributed to Entering Manure
Waste Pits -- Minnesota, 1992, 42 MORBIDITY & MORTALITY WKLY
REP. 325 (1993)

EX1047

U.S. CTR. FOR DISEASE CONTROL, NAT. INST. FOR OCCUPATIONAL
SAFETY AND HEALTH, PREVENTING DEATHS OF FARM WORKERS IN
MANURE PITS, Publ. No. 90-103 (1990)

EX1048

U.S. GOV’T ACCOUNTABILITY OFF., GAO-05-96, WORKPLACE SAFETY
AND HEALTH: SAFETY IN THE MEAT AND POULTRY INDUSTRY, WHILE
IMPROVING COULD BE FURTHER STRENGTHENED (2005)

EX1049

SIDUO ZHANG, NAT’L COLLABORATING CTR. FOR ENV’T HEALTH, AIR
QUALITY AND COMMUNITY HEALTH IMPACT OF ANIMAL MANURE
MANAGEMENT (2011)

EX1050

MANURE STORAGE SAFETY ASAE EP470 JAN1992 (AM. SOC’Y OF
AGRIC. AND BIOLOGICAL ENG’GS 2005)

vii




EX1051 | MIDWEST PLAN SERV., LIVESTOCK WASTE FACILITIES HANDBOOK (3d
ed. 1993)

EX1052 | C.A. Loto & A.P.I Popoola, Environmental Surface Degradation of
Galvanised and Mild Steels in Cattle and Poultry Wastes and Urea
Solution, 6(13) INT’L J. PHYS. Sc1. 3074-81 (2011)

EX1053 | L.M. Safley, Jr. & P.W. Westerman, Corrosion of Galvanized Steel in
Animal Waste Environments, 40 BIORESOURCE TECH. 53 (1992)

EX1054 | FRANK YEAPLE, FLUID POWER DESIGN HANDBOOK (3d ed. 1995)

EX1055 | Charles D. Fulhage, Solids Removal from Livestock Manure Lagoons,
U. Mo. EXTENSION (Nov. 1995),
https://extension.missouri.edu/publications/wq324

EX1056 | U.S. Patent No. 613,809

EX1057 | ED ODGERS ET AL., MANURE GAS SAFETY: REVIEW OF PRACTICES AND
RECOMMENDATIONS FOR WISCONSIN LIVESTOCK FARMS (2008)

EX1058 | U.K. Patent App. No. 2,366,218

EX1059 | U.S. DEP’T AGRIC., Agricultural Waste Characteristics, in
AGRICULTURAL WASTE MANAGEMENT FIELD HANDBOOK ch. 4 (2008)

EX1060 | U.S. DEP’T AGRIC., Agricultural Waste Management System
Component Design, in AGRICULTURAL WASTE MANAGEMENT FIELD
HANDBOOK ch. 10 (2009)

EX1061 | U.S. DEP’T AGRIC., Waste Utilization, in AGRICULTURAL WASTE
MANAGEMENT FIELD HANDBOOK ch. 11 (2013)

EX1062 | U.S. DEP’T AGRIC., Waste Utilization, in AGRICULTURAL WASTE
MANAGEMENT FIELD HANDBOOK ch. 11 (1996)

EX1063 | U.S. DEP’T AGRIC., Waste Management Equipment, in AGRICULTURAL

WASTE MANAGEMENT FIELD HANDBOOK ch. 12 (2011)

viii




EX1064 | U.S. DEP’T AGRIC., Operation, Maintenance, and Safety, in
AGRICULTURAL WASTE MANAGEMENT FIELD HANDBOOK ch. 13 (2011)

EX1065 | Scheduling and Trial Setting Order in the *015 Litigation (Dkt. 76)

EX1066 | Certificate of Correction for U.S. Patent No. 10,124,638

EX1067 | Order Granting Request for Ex Parte Reexamination of U.S. Patent
No. 10,974,557

EX1068 | Defendant’s Motion to Stay in the *015 Litigation (Dkt. 102, 102-1)

EX1069 | BOATBUILDER’S HANDBOOK (U.S. Coast Guard Revised. Nov.
2003)

EX1070 | Stipulated Proposed Protective Order

EX1071 | Redlined Stipulated Proposed Protective Order

EX1072 | English Translation of UD Umwelt-Dienste GmbH Amphi-King
Manure Pumping Video (EX1031) and Declaration of Ute von
Wietersheim, Dated January 31, 2024

EX1073 | Gequirlter Kldrschlamm, MAIN POST,
https://www.mainpost.de/regional/main-spessart/gequirlter-
klaerschlamm-art-5778615 (last updated Oct. 15, 2010)

EX1074 | English Translation of Gequiriter Kldrschlamm (EX1068) and
Declaration of Ute von Wietersheim, Dated January 27, 2024

EX1075 | Custom Applicator Uses Dredge to Pump Lagoons, 33 FARM SHOW
MAG., no. 4, 2009, at 9

EX1076 | Don D. Jones et al., Closure of Earthen Manure Structures (Including
Basins, Holding Ponds and Lagoons), (Animal Agric. & Env’t: Nat’s
Ctr. Manure & Waste Management White Paper No. 11, 2006),
https://elibrary.asabe.org/azdez.asp?JID=6& AID=20256&CI
D=aae2006&T=2&confid=aae2006&redirType=animal agriculture
.asp

1X




EX1077 | Declaration of Eckhard Funck, Dated March 8, 2024 with Certified
Translation

EX1078 | Declaration of Reinhard Speerschneider, Dated April 24, 2024 with
Certified Translation

EX1079 | Declaration of Eric Winkel, Dated November 6, 2024

EX1080 | CAD Image Depicting Lagoon Crawler Side View Produced as
NUHN15000127406 in the *015 Litigation

EX1081 | CAD Image Depicting Lagoon Crawler Top View Produced as
NUHN15000127407 in the *015 Litigation

EX1082 | Intentionally Omitted

EX1083 | Affidavit of Nathaniel E. Frank-White Regarding the Nuhn Header
Series Vertical Pit Pump, Dated Jul. 18, 2023

EX1084- | Intentionally Omitted

EX1085

EX1086 | U.S. Patent No. 8,256,692 (Knowles)

EX1087- | Intentionally Omitted

EX1088

EX1089 | Preliminary Amendment of U.S. Patent Application No. 18/073,035

EX1090- | Intentionally Omitted

EX1092

EX1093 | U.S. Patent No. 10,118,138 (Tews)

EX1094 | Deposition Transcript of Douglas Prairie, Taken on October 29, 2024

EX1095 | Deposition Transcript of Douglas Prairie, Taken on June 25, 2024

EX1096 | Deposition Transcript of Ian Nuhn, Taken on October 28, 2024

EX1097 | Deposition Transcript of Ian Nuhn, Taken on September 26, 2024




EX1098

Deposition Transcript of Ian Nuhn, Taken on May 30, 2024

EX1099

Declaration of Benny D. Puck, Dated July 31, 2024

EX1100

Declaration of Ernie Sundstrom, Dated August 1, 2024

EXI1101

Declaration of Benny D. Puck, Dated August 28, 2024

EX1102

Puck Enterprises, Inc., Puck Agitation Boat - 2012, YOUTUBE (Sept.
19, 2012), https://www.youtube.com/watch?v=1fRPrwGUyMO
(referred to as “Exhibit A” in EX1101)

EX1103

Puck Enterprises, Inc., Puck Lagoon Agitation Boat and MobileStar
Pump Control, YOUTUBE (Dec. 28, 2011),
https://www.youtube.com/watch?v=cMplzZ6IRYE

(referred to as “Exhibit B” in EX1101)

EX1104

Puck Enterprises, Inc., Puck Agitation Boat - Jeremy Puck, YOUTUBE
(Aug. 10, 2011), https://www.youtube.com/watch?v=1MqPldkqOq4
(referred to as “Exhibit C” in EX1101)

EX1105

Puck Enterprises, Inc., Puck Agitation Boat - Ben Puck, YOUTUBE
(July 29, 2011), https://www.youtube.com/watch?v=gfNOObi0uk0
(referred to as “Exhibit D” in EX1101)

EX1106

Puck Enterprises, Inc., Puck Agitation Boat - Front Cannon 8.30.11,
YOUTUBE (Sept. 9, 2011),
https://www.youtube.com/watch?v=4whiyZZ9N3s

(referred to as “Exhibit E” in EX1101)

EX1107

Hydrostatic Pto’s Run in Reverse, 1 FARM SHOW 1,7 (1977)

EX1108

RICHARD S. HARTENBERG & JACQUES DENAVIT, KINEMATIC
SYNTHESIS OF LINKAGES 38-39 (Robert M. Drake, Jr. & Stephen J.
Kline, eds., 1964)

EX1109

Deposition Transcript of Ansgar Lonnemann, Taken on September 6,
2024

X1




EXI110

Deposition Transcript of Reidar Olofsson, Taken on September 5,
2024

EXI111

Sealegs Now Goes Even Further with All Wheel Drive, SYDNEY
BOATING (2010),
http://www.sydneyboating.com.au/app/articles/articles/view/sealegs -
now-goes-even-further-with-all-wheel-drive
[https://web.archive.org/web/20110222062723/http://www.sydneyb
oating.com.au/app/articles/articles/view/sealegs-now-goes-even-
further-with-all-wheel-drive]

EXI1112

Casappa Polaris Gear Pump, ONEHYDRAULICS (Oct. 1, 2024),
https://www.onehydraulics.com/products/plp20-9s0-03s1-loc-oc-n-¢l-
casappa-polaris-gear-pump-9-17cc-3625psi-rated-3500rpm-ccw-9t-
16-32dp-shaft-sae-a-2-bolt-flange-0-625-5-8-10-sae-inlet-0-625-5-8-
10-sae-outlet-aluminum-body-
flange?srsltid=AfmBOopjmhYtBYy5xJF7u8DVhJf3cHsySDLO9fFmy
sS9ZKHW7e2sreRGC

EX1113

Case Study: Fire Craft—Rescue and Response, SEALEGS (Jan. 2,
2010), https://www.sealegs.com/blog/posts/2010/january/sealegs-
firecraft-61m/
[https://web.archive.org/web/20240228182553/https://www.sealegs.c
om/blog/posts/2010/january/sealegs-firecraft-6 1m/]

EXI1114

Ernie Sundstrom, Stir dredge, YOUTUBE (Apr. 13, 2012),
https://www.youtube.com/watch?v=RDyAyLgMETY (referred to as
“Exhibit A” in EX1100)

EXI115

snapshotxx, Sundstrom Pit Pumping stir boat, YOUTUBE (Mar. 12,
2013), https://www.youtube.com/watch?v=tTtFx 1 AUQIi0 (referred to
as “Exhibit B” in EX1100)

EXI1116

Curriculum Vitae of Eric Winkel, dated November 2024

EX1117

Deposition Transcript of Dr. Reinhard Speerschneider, taken on
October 23, 2024

Xii




EXI1118

Progressive Dairy, Equipment demonstrations: Manure agitation
boats, YOUTUBE (July 9, 2014),
https://www.youtube.com/watch?v=FXRS-9Ip1pE (referred to as
“Exhibit C” in EX1100)

EXI1119

Brian Trompeter, Company Hopes Amphibian Unit Will Be Game-
Changer in Emergency Response, INSIDENOVA (Feb. 9, 2012),
https://www.insidenova.com/news/arlington/company-hopes-
amphibian-unit-will-be-game-changer-in-emergency-
response/article 2ed36532-078d-5982-8fec-75dd7a15042f . html

EX1120

Mike Hanlon, Humdinga - the 4WD amphibious vehicle, NEW ATLAS
(Jan. 20, 2004), https://newatlas.com/humdinga-the-4wd-amphibious-
vehicle/2823/

EX1121

U.S. WAR DEP’T, TM 9-802 TRUCK, AMPHIBIAN, 2 1/2 TON, 6 X 6
GMC DUKW-353, 1942 (1947)

EX1122

T.H. MORRELL, SOC’Y OF AUTO. ENG’RS TECH. PAPER NO. 800943,
THE DEVELOPMENT OF AGRICULTURAL EQUIPMENT POWER TAKE-OFF
MECHANISM (1980)

EX1123

Cavity, MERRIAM-WEBSTER, https://www.merriam-
webster.com/dictionary/cavity (last visited Nov. 6, 2024)

EX1124

Air - Density vs. Pressure and Temperature, ENG’G TOOLBOX,
https://www.engineeringtoolbox.com/air-temperature-pressure-
density-d 771.html (last visited Nov. 6, 2024)

EX1125

Water Science School, Water Density, USGS (June 5, 2018),
https://www.usgs.gov/special-topics/water-science-
school/science/water-
density#:~:text=In%?20practical%20terms%2C%?20density%20is,cube
$%201float%20in%20your%20glass

EX1126

Anatomy of a Tire, P2 INFOHOUSE (Nov. 6, 2024),
https://p2infohouse.org/ref/11/10504/html/intro/tire.htm

Xiii




EX1127

Raul Lutas, What is the Density of Steel?, BUY BEAM: STEEL BEAMS
(Sept. 26, 2022), https://buyabeam.com/blogs/steel-beams/what-
makes-steel-so-dense/

EX1128

NORTHAMERICAN MANUREXPO, PROFESSIONAL APPLICATION:
INNOVATION & TECHNOLOGY (2012)

EX1129

M. Kumar et al., Flow Properties of Animal Waste Slurries, 15(4)
TRANSACTIONS OF THE ASAE 718 (1972)

EX1130

VAL S. LOBANOFF & ROBERT R. ROSS, CENTRIFUGAL PUMPS: DESIGN
& APPLICATION (2nd ed. 1992)

EXI1131

A.R. Salehiyon et al., Rheological Properties of Sand-Laden Dairy
Manure: Modeling by Concentration and Temperature, 17(1) AGRIC.
ENG’G INT’L: CIGR J. 284 (Mar. 2015)

EX1132

Paul M. Mayer et al., Where the rubber meets the road: Emerging
environmental impacts of tire wear particles and their chemical
cocktails, 927 SC1. TOTAL ENV’T 171153 (June 1, 2024),
https://doi.org/10.1016/j.scitotenv.2024.171153

EX1133

Philip Jeffrey Nelson, A Pretension of Place: The Industrialization of
Corn Belt Agriculture, 1940—-1965 (May 1992) (M.A. dissertation,
University of Northern Iowa) (on file with the Rod Library,
University of Northern lowa)

EX1134

Redi-Prime® and Venturi Prime, CORNELL PUMP Co. (2013),
http://www.cornellpump.com/lit/brochure/BR_ REDIPRIME.pdf
[https://web.archive.org/web/20150922061133/http://www.cornellp
ump.com/lit/brochure/BR _REDIPRIME.pdf]

EX1135

FRANK YEAPLE, FLUID POWER DESIGN HANDBOOK (2d ed. 1990)

EX1136

ABYC, H-27 SEACOCKS, THRU-HULL FITTINGS, AND DRAIN PLUGS
(2021)

EX1137

ABYC, CATHODIC PROTECTION (2021)

X1V




EX1138

Deposition Transcript of Maurice Bryham, Taken on October 29,
2024

XV




Petitioner Bazooka-Farmstar, LLC (“Bazooka”) moves to exclude the
declarations of Mr. Prairie (EX2004, EX2099) and Mr. Nuhn (EX2083), submitted
and relied upon by Patent Owner Nuhn Industries Ltd. (“Nuhn”) in its Patent
Owner’s Response. See Paper 21.

The declarations of Mr. Prairie (EX2004, EX2099) relied upon in Nuhn’s
Patent Owner Response and should be excluded because Mr. Prairie is not a POSA.
Mr. Prairie has no professional experience with marine vehicles (see Paper 10 at 8-
10), which is a central focus of the 708 Patent. As demonstrated in his deposition,
Mr. Prairie lacks a working knowledge of fluid pumps and livestock manure, and he
is unable to consider and apply the teachings of the prior art. For these reasons, the
PTAB should exclude Mr. Prairie’s statements related to marine vehicle design, fluid

pumps, and livestock manure, which Nuhn relies on at Paper 21 at 2-3, 5-7, 12, 16,

19, 21, 26-27, 30-37, 40-42, 47-53, 58, 62-69, 73-74, 78:



Exhibit

Paragraphs Regarding Liquid
Manure and Fluid Pumps

Paragraphs Regarding Marine
Vehicle Design

19-35, 38-39, 69-74, 86-92, 115-
121, 134-136, 156, 162-164, 171-

99777-83, 105-110, 127-132, 140-
156, 169, 175-189, 204-215, 226-

EX2004 237, 251-265, 276-288, 297-303,
173, 189, 30?;3313’13935’ 345-353, 318-335, 343, 359-373, 381-396,
’ 407-419
€101-107, 131-132, 139-144,
€919-35, 38-39, 69-98, 110-116, | 162-168, 175-193, 196, 211, 217-
Ex0099 | 126130, 147-156,170-172, 193, | 232,238, 252-270, 282-293, 296,

198-206, 213-215, 232, 375-382,
406, 420-428, 449, 509, 704-707

311-332, 344-356, 359, 366-373,
388-406, 410, 418, 434-449, 455,

463-485, 497-509, 512

Mr. Nuhn’s declaration (EX2083) should also be excluded because, as
confirmed in his deposition, Mr. Nuhn’s declaration is based on numerous hearsay
statements and purportedly offered to prove the truth of the matters asserted. Mr.
Nuhn’s declaration introduces inadmissible hearsay in at least paragraphs 13, 25, 27,
29, 32,35, 38,40-41,43-45, 54-60, 64-66, and 74-75. EX2083. Nuhn relies on these
statements at Paper 21 at 15-17, 19, and 23-24.

Bazooka originally filed its objections on June 7, 2024, and August 21, 2024.
See Papers 13 and 22. For at least the reasons detailed below, the PTAB should
exclude each of the above noted paragraphs of EX2004, EX2083, and EX2099.

L. Mr. Prairie Is Not a POSA and His Opinions Should Be Excluded.

Mr. Prairie’s opinions and testimony should be excluded because Mr. Prairie

is not a POSA. Mr. Prairie lacks any professional experience in marine vehicles, and




as shown in his deposition, he lacks a working knowledge of (or feigns ignorance
regarding) fluid pumps and agitation equipment.

As recognized by the PTAB, “the Federal Circuit has made clear that, to offer
expert testimony from the perspective of a skilled artisan in a patent case—Ilike for
claim construction, validity, or infringement—a witness must at least have ordinary
skill in the art.” Nespresso USA, Inc. v. K-Fee Sys. Gmbh, IPR2022-01574, Paper 29
at 21 (PTAB Apr. 10, 2024) (quoting Kyocera Senco Indus. Tools Inc. v. Int’l Trade
Comm’n, 22 F.4th 1369, 1376-77 (Fed. Cir. 2022)) (cleaned up). Opinions from
experts that lack such skill are “neither relevant nor reliable.” Id. (quoting Kyocera,
22 F.4th at 1377). Admitting such testimony “serves only to cause mischief and
confuse the factfinder.” /d. (quoting Kyocera, 22 F.4th at 1377). Thus, admission of
expert testimony where the expert fails to qualify as a POSA constitutes an abuse of
discretion. Kyocera, 22 F.4th at 1376.

A.  Mr. Prairie Lacks Any Professional Marine Vehicle Experience.

As the PTAB determined in the institution decision, the proper definition of a
POSA requires “professional experience in marine and off-road vehicles.” Paper 10
at 8-10. Knowledge of marine vehicles is crucial given the *708 Patent’s emphasis
on how the locations of various components on the vehicle are “selected to provide
a desired location for a center of gravity” and to “improve handling characteristics

of the vehicle while floating.” EX1001, 4:17-22. Engineers designing marine



vehicles must regularly “address[] marine propulsion, marine hydrodynamics and
stability; select[] and design[] hydraulic and mechanical systems for power
transmission systems; and implement[] remote control and software systems.”
EX1079, 925. Indeed, many of the claims in the 708 Patent (and the substitute
claims in the motion to amend) focus on marine propulsion mechanisms, buoyancy
mechanisms, and the specific arrangement of weighty components on the floating
vehicle for providing a desired center of gravity. See, e.g., EX1001 (claims 9, 14-17,
21, 23, and 35).

In his declarations, Mr. Prairie offers extensive testimony about the stability
of prior art amphibious vehicles, the motivations for arranging weighty and buoyant
components on amphibious vehicles, and the feasibility of remotely controlling an
amphibious vehicle as the basis for his opinions on the obviousness of the *708
Patent claims over the prior art. See, e.g., EX2004, 9977-83, 105-110, 127-132, 140-
156, 169, 175-189, 204-215, 226-237, 251-265, 276-288, 297-303, 318-335, 343,
359-373, 381-396, 407-419; EX2099, q4101-107, 131-132, 139-144, 162-168, 175-
193, 196, 211, 217-232, 238, 252-270, 282-293, 296, 311-332, 344-356, 359, 366-
373, 388-406, 410, 418, 434-449, 455, 463-485, 497-509, 512. Mr. Prairie relies on
his own experience to support his assertions. EX2004, q14; EX2099, 914.

However, neither Mr. Prairie’s C.V. nor any of his declarations discuss Mr.

Prairie having any professional marine vehicle experience—Ilet alone two years’



worth. EX2005; EX2087. There is simply no evidence of record indicating that Mr.
Prairie has any professional experience with marine vehicles. See, e.g., Unified Pats.,
LLC v. AK Meeting IP LLC, IPR2022-01142, Paper 20 at 20 (PTAB Jan. 5, 2024)
(“[Patent Owner’s expert] appears to have neither the requisite education ... nor
experience.... [Thus], we give no weight to the testimony[.]”). Because Mr. Prairie
lacks any professional experience with marine vehicles, his declaration should be
excluded.

B. Mr. Prairie Lacks Familiarity with Fluid Pumps and Liquid
Manure.

Mr. Prairie’s declaration should also be excluded because, as shown through
his deposition testimony, he lacks the requisite knowledge of or familiarity with fluid
pumps and liquid manure.

Nuhn continues to advance its rejected and overbroad POSA definition. Paper
21 at 6-7. Nuhn’s POSA definition is wrong and the difference in the parties’
definitions is material. Paper 29 at 3-4. But Mr. Prairie is not a POSA under either
party’s POSA definition. Petitioner’s definition requires a “working knowledge of
fluid pumps and livestock manure.” Paper 10 at 9. Similarly, Patent Owner’s
definition requires “familiar[ity] with” or “knowledge of manure agitation
equipment.” Id. As demonstrated by his deposition testimony, Mr. Prairie lacks
knowledge and familiarity with pumps, manure, and manure agitation equipment, as

he was wholly unequipped to testify about the subjects.



First, Mr. Prairie offers opinions regarding the construction of the term “fluid
pump for pumping liquid manure” or “liquid manure pump” and the application
thereof. See, e.g., EX2004, 9974, 86-92, 115-121, 134-136, 156, 162-164, 171-173,
189, 305-312, 335, 345-353, 373, 419; EX2099, 9998, 110-116, 126-130, 149-156,
170-172, 193, 198-206, 213-215, 232, 375-382, 406, 420-428, 449, 509, 704-707.
However, Mr. Prairie is unable to identify any common or definitional structural
features in any such pumps (EX1095, 15:22-30:3) or liquids containing suspended
solids (id., 53:9-71:23). He is unable to identify any structural features of a
centrifugal pump (id., 47:12-52:23), and is unable to definitively state whether any
centrifugal pumps meet his definition of a “liquid manure pump” (id., 34:18-37:19).

And despite requesting pictures of such pumps before identifying their
features (id., 49:13-52:23, 77:14-81:15), when presented with one, Mr. Prairie
remained unable or unwilling to identify any associated features (id., 274:21-
278:17). When asked which pump structure is required to pump liquid with
suspended solids, Mr. Prairie engaged in the same wasteful, evasive tactics. Id., 53:9-
71:23. Because Mr. Prairie could not or would not identify specific features in the
prior art, he is unqualified to opine on the same. See id., 206:18-213:3 (Puck),
239:7-243:7 (Carrier), 121:3-131:24 (SenwaTec).

When pressed, Mr. Prairie opines that “a fluid pump for pumping liquid

manure” is a pump that is “designed, tested and marketed” for handling liquid



manure and excludes pumps “merely capable of pumping liquid manure in the
theoretical sense.” EX2099, 498; EX1095, 22:15-23:8; see also EX1095, 44:16-21.
According to Mr. Prairie, a pump with a structure capable of pumping liquid manure
would not be a “liquid manure pump” unless it is first placed in liquid manure. See
EX1095, 23:1-8 (“[B]ased on [testing], you could know that it is indeed a pump that
is capable of handling liquid manure.” (emphasis added)); see also id., 37:21-43:4.
Seemingly recognizing that this distinction is ridiculous, Mr. Prairie contradicts
himself and admits that what matters is capability. Id., 17:15-21 (“[1]t has to do with
the capabilities.”), 18:4-12, 20:14-16. However, as noted above, Mr. Prairie is
wholly unable to identify any structure associated with these “capabilities.”

Second, Mr. Prairie offers opinions regarding the construction of the term
“liquid manure” and the application thereof. See, e.g., EX2004, 9919-35, 38-39, 69-
73; EX2099, q919-35, 38-39, 69-97. “Liquid manure” is a well-understood term in
the industry. Despite this, Mr. Prairie makes no attempt to define liquid manure by
composition, disregarding the well-understood definitions entirely in favor of a
location-based definition. EX1095, 188:15-189:6. “Liquid” is a state of matter with
an associated set of physical characteristics, so defining “liquid manure” based on
location is wrong.

Furthermore, Mr. Prairie is unable to describe even general characteristics of

a liquid manure lagoon when shown the diagrams of Puck explaining the



stratification of liquid manure and mixing effects of prior art agitation equipment.
Id.,208:11-212:7. Mr. Prairie’s lack of knowledge (or willful ignorance) of pumps,
manure, and manure agitation equipment renders his testimony on the subjects
unreliable, as he demonstrates that he lacks a POSA’s “working knowledge of ...
livestock manure.” Paper 10 at 9.

II. Mr. Nuhn’s Declaration Relies on Unreliable Hearsay and Should Be
Excluded.

Pursuant to 37 C.F.R. § 42.62 and Federal Rule of Evidence 802, the PTAB
should exclude the hearsay statements contained with Mr. Nuhn’s declaration. Mr.
Nuhn is a fact witness relying on hearsay to prove the truth of the matters asserted.
This testimony is inadmissible. See Fed. R. Evid. 802; The Data Co. Techs. Inc. v.
Bright Data Ltd., IPR2022-00135, Paper 51 at 82 (PTAB May 31, 2023) (excluding
hearsay offered in support of alleged secondary considerations).

A.  Mr. Nuhn’s “Market Research” Is Based on Speculation.

Paragraph 27 of Mr. Nuhn’s declaration (EX2083) should be excluded
because it contains unreliable “market research” estimates of market share based on
hearsay and speculation rather than reliable data. For example, Mr. Nuhn states that
Puck occupied “about 95%” of the market before Nuhn entered the market. EX2083,
427. Mr. Nuhn also “estimate[s]” that Puck’s market share dropped to 10% by
December 2023. Id. Mr. Nuhn’s statements regarding his market share data should

be excluded because: (1) he is not an expert qualified to provide such opinions; (2)



these statements lack any corroborating evidence; and (3) these statements are based
on hearsay and speculation.

Expert opinions that do not disclose the underlying facts or data on which the
opinion is based upon are afforded no weight. 37 C.F.R. § 42.65; Cont’l Auto. Sys.,
Inc. v. Intell. Ventures 11, LLC, 1PR2022-00972, Paper 49 at 33 (PTAB Dec. 5, 2023).
Here, Mr. Nuhn does not purport to be qualified to give an opinion on market share,
as he is not a financial expert. Nor does Mr. Nuhn provide any information on the
methodology for computing his market share conclusions. His unsupported lay
opinion is unreliable. This unsupported, inherently self-interested declaration of an
inventor, without support from objective corroborating evidence, should be given no
weight. Ex parte Finney, Appeal No. 2020-004914 at 10 (PTAB Oct. 13, 2021); Ex
parte Frantz, Appeal No. 2015-005384 at 14 (PTAB Mar. 30, 2017).

This deficiency is confirmed by Mr. Nuhn’s deposition testimony. Mr. Nuhn
testified that he did not perform any market share study or hire an expert to do so.
EX1098, 225:14-226:2. And Mr. Nuhn failed to consider the market share of
potentially relevant competitors, such as dredging boats, floating agitators,
SenwaTec, Truxor, and Bradley, because Mr. Nuhn was allegedly “not aware” of
whether any such products were sold. /d., 219:21-220:9, 226:3-227:9. Instead, Mr.
Nuhn provided an arbitrary market share percentage, based on the incomplete

snapshot of the market that Mr. Nuhn has “personally seen.” Id., 227:18-25, 228:17-



18. Mr. Nuhn admits that his 2013 market share number is “pure[] speculati[on].”
Id., 217:19-23. Mr. Nuhn’s guesstimates are inadmissible. See In re Applied
Materials, Inc., 692 F.3d 1289, 1300 (Fed. Cir. 2012) (“Just as the number of units
sold without evidence of the market share is only weak evidence of commercial
success, so too is an assertion of market share lacking in sales data.”).

Mr. Nuhn’s market share is also based on hearsay, including verbal statements
from competitors regarding the number of units they sold. EX1098, 227:10-13
(“Q. You base your market share data based on what people told you correct?
A. Correct.””). Even Mr. Nuhn admits that the hearsay he relied upon is unreliable.
See, e.g., id., 226:17-20; Cook Grp. Inc. v. Bos. Sci. Scimed, Inc., IPR2017-00135,
Paper 82 at 31 (PTAB Nov. 15, 2018) (“We agree with Petitioner that Mr. Smith’s
testimony as to what he was told by outside counsel is hearsay and thus unreliable.”).
Mr. Nuhn’s market share evidence should be excluded because it is based on hearsay
and speculation, and his improper reliance on hearsay highlights his inability to
reliably evaluate market share based solely on his personal knowledge. See Club
Champion LLC v. True Spec Golf LLC, IPR2019-01148, Paper 87 at 17 (PTAB Dec.
2, 2020) (disregarding market share declaration testimony based on hearsay).

B.  Mr. Nuhn Relies on Hearsay Statements of “Skepticism.”

Paragraphs 54-60 of Mr. Nuhn’s declaration (EX2083) should be excluded

because they introduce hearsay statements. Specifically, Mr. Nuhn reports hearsay
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statements made by Mr. Nuhn’s father, Dennis Nuhn and unidentified “others” to
Mr. Nuhn, purporting to express skepticism regarding the Lagoon Crawler. EX2083,
91954-60. Mr. Nuhn offers the hearsay statements for the truth of the matter asserted:
Nuhn relies on hearsay “skeptical feedback” to demonstrate that the Lagoon Crawler
“went against conventional wisdom.” Id., 456-57; Paper 21 at 24 (citing EX2083,
1953-60).

These hearsay statements are inadmissible and should be excluded. The Data
Co. Techs Inc., IPR2022-00135, Paper 51 at 80-84. Nearly all of Mr. Nuhn’s

99 ¢

identified “skepticism” stems from “others in the industry,” “others at these
tradeshows,” and “skeptical customers.” EX2083, 9954, 56-57, 59. However,
because these “others” are all unidentified, Bazooka is unable to cross-examine them
to determine whether they were skeptical of the Lagoon Crawler, why there were
skeptical, or if they are even members of the relevant industry. See US Endodontics,
LLCv. Gold Standard Instruments, LLC, IPR2015-00632, Paper 78 at 33-34 (PTAB
Aug. 1, 2016) (disregarding alleged skepticism of unidentified colleagues).

The only individuals Mr. Nuhn identifies as being skeptical are Dennis Nuhn
and Mr. Koscamp. However, Mr. Nuhn’s declaration relies on hearsay statements
from both individuals for the truth of the matter asserted—that Dennis Nuhn

believed that Ian Nuhn “should be focusing [his] attention on more important

matters” and that Mr. Koscamp “need[ed] to be sold on this” because he “never
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thought it could be done.” EX2083, 9955, 60. Secondary considerations based on
hearsay regarding an individual’s views of a product is inadmissible. Ingenico Inc.,
v. loengine, LLC, IPR2019-00929, Paper 53 at 99-101 (PTAB Sept. 21, 2020).
Furthermore, the hearsay testimony from Dennis Nuhn is particularly troublesome,
as Dennis Nuhn is an unsworn witness with a financial interest in the outcome of
this proceeding. EX1098, 17:10-13; Fed. R. Evid. 807(a)(1).

C. Mr. Nuhn Relies on Hearsay Statements from an Unidentified
Service Mechanic and Competitors.

In Paragraphs 64-66 of Mr. Nuhn’s declaration (EX2083), Mr. Nuhn cites an
email from his competitor, Jeremy Puck, as proof that Jeremy Puck sought to license
the *708 Patent. Later, in paragraphs 74-75, Mr. Nuhn discusses “conversations [he
had] with a service mechanic.” EX2083, §74. Paragraphs 64-66 and 74-75 should be
excluded because they introduce hearsay statements from a competitor and an
unidentified mechanic, neither of whom have submitted declarations in this case.

Regarding the email from Jeremy Puck, Mr. Nuhn relies on this email for the
truth of the matter asserted, stating that it indicates “Puck Enterprises wanted to
license Nuhn’s Lagoon Crawler technology....” Id., 466. Similarly, Mr. Nuhn
reports that the unidentified mechanic told him that “he was uncomfortable with the
Wolverine” because it “began more and more to mimic the Lagoon Crawler.” 1d.,
75; see also Paper 21 at 17. These hearsay statements are offered for the truth of

the matter asserted and do not fall within any hearsay exception.
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Furthermore, the last sentence of Paragraph 75 should specifically be
excluded because Mr. Nuhn is offering opinion evidence regarding the unsworn
declarant’s mental state in violation of Federal Rules of Evidence 701 and 702. Mr.
Nuhn provides an opinion that “[t]he only conclusion [he] can draw from the
Stutsman mechanic’s explanation is that he understood Bazooka was copying
Nuhn’s patented Lagoon Crawler.” EX2083, §75. Even if the mechanic’s statements
were admissible—which they are not—it is up to the factfinder to draw conclusions
from them.

D.  Mr. Nuhn Relies on Media Publications in a Hearsay Form.

Paragraphs 35, 38, 40-41, and 43-45 of Mr. Nuhn’s declaration (EX2083)
should be excluded because they contain hearsay statements. In Paragraphs 34-52,
Mr. Nuhn purports to authenticate a series of media publications. EX2083, q934-52.
In paragraphs 35, 38, 40-41, and 43-45, Mr. Nuhn goes further, characterizing the
media publications as “accurate[] reporting.” See, e.g., id., 443. For example, after
purporting to authenticate EX2061, Mr. Nuhn further states that the declarant of
EX2061 ““accurately reports that ... [farmers’] expectations have been exceeded.” 1d.,
441. Mr. Nuhn is either relying on the media publications as hearsay or is attempting
to confusingly bootstrap his personal knowledge to statements made by the media.

Mr. Nuhn is not the declarant for any of the quoted statements in paragraphs

35, 38, 40-41, and 43-45. By describing the media publications as factually
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“accurate,” Mr. Nuhn is representing that the media publications can be relied on for
the truth of the matters asserted therein. These statements do not fall within any
hearsay exception and should be excluded.

Furthermore, paragraphs 35, 38, 40-41, and 43-45 should be excluded because
they are confusing and misleading and/or not based on personal knowledge. Mr.
Nuhn’s declaration is confusing and misleading because it appears to present
journalist statements as objectively accurate statements without providing a basis for
doing so. Mr. Nuhn should not be permitted to bootstrap his unsubstantiated personal
knowledge to hearsay media statements to give the media publications an air of
reliability. See Cerro Wire, Inc. v. Southwire Co., Appeal No. 2016-006081 at 14,
18 (PTAB July 13, 2016) (“[D]eclarations themselves offer only opinion evidence
which has little value without factual support.” (quoting In re Beattie, 974 F.2d 1309,
1313 (Fed. Cir. 1992))).

III. Conclusion

For the reasons provided above, Bazooka asks that the PTAB exclude

EX2004, EX2083, and EX2099.

14



Date: January 29, 2025

(Trial No. IPR2024-00098)

Respectfully submitted,

MERCHANT & GOULD P.C.

/Taylor R. Stemler/

Thomas J. Leach

Registration No. 53,188

Robert A. Kalinsky

Registration No. 50,471

Michael A. Erbele

(pro hac vice)

Taylor R. Stemler

Registration No. 79,777
MERCHANT & GOULD P.C.
150 South Fifth Street, Suite 2200
Minneapolis, MN 55402
TLeach@merchantgould.com
RKalinsky@merchantgould.com
MErbele@merchantgould.com
TStemler@merchantgould.com

Jeffrey D. Blake

Registration No. 58,884
MERCHANT & GOULD P.C.

191 Peachtree Street NE, Suite 3800
Atlanta, GA 30303
JBlake@merchantgould.com

ATTORNEYS FOR PETITIONER

15



CERTIFICATE OF SERVICE
The undersigned certifies, in accordance with 37 C.F.R. § 42.6(e), that

service was made on Counsel for Patent Owner as detailed below.

Date of service January 29, 2025

Manner of service Electronic mail addressed to:
bluchsinger@harnessip.com
syackey@harnessip.com
mcutler@harnessip.com

Documents served Petitioner’s Motion to Exclude Evidence
Submitted by Patent Owner Under 37 C.F.R. §
42.64

Persons served James B. Luchsinger

HARNESS, DICKEY & PIERCE P.L.C.
5445 Corporate Dr., Suite 200

Troy, MI 48098

Phone: 248-641-1600

Fax: 248-641-0270
bluchsinger@harnessip.com

Scott E. Yackey

HARNESS, DICKEY & PIERCE, P.L.C.
2801 Network Blvd., Suite 600

Frisco, TX 75034
syackey@harnessip.com

Matthew L. Cutler

HARNESS, DICKEY & PIERCE, P.L.C.
7700 Bonhomme, Suite 400

Clayton, MO 63105
mcutler@harnessip.com

/Taylor R. Stemler/
Taylor R. Stemler, Reg. No. 79,777

16



	I. Mr. Prairie Is Not a POSA and His Opinions Should Be Excluded.
	A. Mr. Prairie Lacks Any Professional Marine Vehicle Experience.
	B. Mr. Prairie Lacks Familiarity with Fluid Pumps and Liquid Manure.

	II. Mr. Nuhn’s Declaration Relies on Unreliable Hearsay and Should Be Excluded.
	A. Mr. Nuhn’s “Market Research” Is Based on Speculation.
	B. Mr. Nuhn Relies on Hearsay Statements of “Skepticism.”
	C. Mr. Nuhn Relies on Hearsay Statements from an Unidentified Service Mechanic and Competitors.
	D. Mr. Nuhn Relies on Media Publications in a Hearsay Form.

	III. Conclusion

