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I. INTRODUCTION 

Petitioner’s Motion (Paper 36) seeks to exclude the technical expert Patent 

Owner Nuhn Industries Ltd. (“Nuhn” or “Patent Owner”) retained for this 

proceeding. Petitioner also seeks to exclude portions of inventor Ian Nuhn’s 

declaration as allegedly being based on “speculation” and “hearsay.” The Board 

should deny Petitioner’s Motion in all respects because the Declarations submitted 

by both witnesses are admissible.   

II. PRAIRIE DECLARATIONS (EX2004, EX2099) 

A. Petitioner’s Definition of a POSITA is Incorrect 

Petitioner’s Motion to Exclude highlights the errors in its definition of a 

POSITA, which requires “professional experience in marine and off-road vehicles.” 

(Paper 2, 31).  Petitioner argument that a POSITA must have experience in two 

separate fields (i.e., marine vehicles on one hand and off-road vehicles on the other) 

is unreasonably restrictive and inconsistent with the text of the ‘708 Patent, which 

makes no reference to “marine vehicles” at all. The Board rejected this same 

argument in IPR2023-01161 related to Nuhn’s ‘425 Patent and should reach the 

same conclusion here.  (See Paper 71, pp. 8-11 in IPR2023-01161).  

Petitioner’s definition of a POSITA is incorrect because a POSITA does not 

need experience with both marine vehicles and off-road vehicles. Petitioner argues 

that “marine vehicles … is a central focus of the ‘708 Patent” (Paper 36, 1), but the 
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words “marine” or “marine vehicles” do not appear anywhere in the ‘708 Patent. 

Instead, the claims of the ‘708 Patent are directed to a purpose-built vehicle with a 

“liquid manure pump.” Marine applications are markedly different from the 

application that is described and claimed in the ‘708 Patent – manure lagoon 

agitation. 

Petitioner’s definition of a POSITA excludes those most familiar with manure 

agitation equipment because persons skilled in the art of manure lagoon maintenance 

and agricultural manure application typically lack experience with both marine 

vehicles and off-road vehicles. This is illustrated by the declarations Petitioner 

submitted from “manure industry veterans” to demonstrate the knowledge of those 

skilled in the art, including the declarations of Benny Puck, the founder of Puck 

Custom Enterprises, Inc., and Ernie Sundstrom, the owner of Sundstrom’s Pit 

Plumbing. (EX1099, EX1100, and Paper 29, 13, 21, 26, 37). Neither “industry 

veteran” mentions experience with marine vehicles. In other words, the “manure 

industry veterans” Petitioner lined up to provide declarations in this IPR do not even 

qualify as a POSITA under Petitioner’s definition because they do not have 

professional experience with both marine vehicles and off-road vehicles. Marine 

vehicles are not synonymous with floating manure lagoon agitators. Notably, 

Petitioner did not characterize these individuals as “marine industry veterans” even 

though they designed and operated floating manure lagoon agitators. If exclusion of 
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Mr. Prairie’s declarations were appropriate, then the same could be said of EX1099 

and EX1110. This shows the inconsistency in Petitioner’s arguments. 

In IPR2023-01161, the Board determined that “a person of ordinary skill in 

the art had a bachelor’s degree in mechanical engineering or similar field, and two 

years of professional experience in marine and off-road vehicles or agricultural 

vehicles and machinery. A POSA would have had a working knowledge of fluid 

pumps and livestock manure. Lack of work experience can be remedied by 

additional education, and vice versa.” (Paper 71, pp. 10-11 in IPR2023-01161).  

Mr. Prairie is “an agricultural engineer with over 25 years of experience in 

machine design and product development related to agricultural vehicles and 

machinery, off-highway construction equipment, and high horsepower trash 

pumps.” (EX2004, ¶¶4, 7). Mr. Prairie has a Bachelor of Science in Agricultural 

Engineering with a Power and Machinery Focus from South Dakota State University 

and a Masters in Mechanical Engineering from Boise State University. (EX2005, 2). 

Mr. Prairie is therefore qualified as a POSITA under the Board’s definition and thus, 

his opinions should not be excluded. 

B. Petitioner Incorrectly Argues That Mr. Prairie Lacks Experience 
With Pumps and Liquid Manure 

Petitioner incorrectly alleges that Mr. Prairie “lacks the requisite knowledge 

of or familiarity with fluid pumps and liquid manure.” (Paper 36, 5). Petitioner 

wholly overlooks at least paragraphs 5, 7 and 10 of EX2004 and EX2099, which 
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explain that Mr. Prairie’s experience includes “design of high horsepower trash 

pumps.” Trash pumps are pumps that are configured to pump a mixture of solids and 

liquids, making this experience highly relevant to the issues that have been raised in 

this proceeding. Petitioner’s argument that Mr. Prairie is unfamiliar with “pumps” is 

entirely false given Mr. Prairie’s experience with trash pumps. 

Mr. Prairie’s declarations (EX2004, EX2099) also explain that he grew up on 

a livestock farm where he handled manure. (EX2004, ¶5). Mr. Prairie worked on his 

in-laws’ dairy farm where he has helped with their manure management system. Id. 

In particular, he describes in detail his in-laws’ manure lagoon, which “is an earthen 

style structure with steep side walls and a shallower concrete apron where the tractor 

and power take-off (“PTO”) powered agitator can be backed into the lagoon to 

agitate prior to the manure being pumped out.” Id. He further describes that the 

manure lagoon is agitated several times a year by a “floating manure agitator.” Id. It 

is clear that, unlike Petitioner’s expert, Mr. Prairie has firsthand knowledge and 

experience with manure and manure agitation equipment.  

Petitioner cites to Page 15, line 22 - Page 30, line 3 Mr. Prairie’s deposition 

testimony (EX1095) to support its allegations that “Mr. Prairie is unable to identify 

any common or definitional structural features in a ‘liquid manure pump.’” (Paper 

36, 6). But Petitioner mischaracterizes Mr. Prairie’s deposition testimony. Page 15, 

line 22 - Page 30, line 3 of EX1095 includes repetitive questioning from Petitioner 
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that led to Mr. Prairie repeatedly answering that a pump must be designed and tested 

for a particular application – in this case pumping liquid manure. (EX1095, 25:24; 

26:5-8, 12-14, 20-22; 27:20-25). Petitioner twists this testimony, arguing that Mr. 

Prairie was “unable to identify any structural features of a centrifugal pump.” (Paper 

36, 6). But Petitioner’s failure to elicit sweeping testimony that all manure pumps 

have certain structures or features does not demonstrate that Mr. Prairie is unfamiliar 

with pumps. Mr. Prairie testified that liquid manure pumps do not all follow the same 

recipe/blueprint. (EX1095, 25:24; 26:5-8, 12-14, 20-22; 27:20-25).  

Petitioner also alleges that “Mr. Prairie makes no attempts to define liquid 

manure by composition.” (Paper 36, 7). Petitioner again mischaracterizes Mr. 

Prairie’s deposition testimony. Mr. Prairie stated his opinion that Nuhn’s Patents  

“provided their definition [of liquid manure in] the context of what that piece of 

machinery can handle” as opposed to classifications based on percent total solids. 

(EX1095, 188:7-189:6).  

Petitioner also alleges that “Mr. Prairie is unable to describe even general 

characteristics of a liquid manure lagoon when shown the diagrams of Puck 

explaining the stratification of liquid manure and mixing effects of prior art agitation 

equipment.” (Paper 36, 7-8). Petitioner again mischaracterizes Mr. Prairie’s 

deposition testimony. For example, when discussing EX1014, Petitioner asked 

“Would you agree with me that in Figure 4, the manure lagoon shown there, that the 
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middle layer, the supernatant, 128, would have the lowest total solid content as 

depicted of the various types of manure in that lagoon?” (EX1095, 208:11-15). After 

several clarifying statements and questions, Mr. Prairie noted that it is a generalized 

statement to allege that the supernatant has the lowest total solid context and stated 

“you could take this same cross-section across multiple different manure lagoons 

and get different percent solids. So you're asking me a hard yes-or-no question, and 

I'm telling you that this is a generalization. So it's hard to give a hard yes-or-no 

answer across a generalized depicted diagram.” (EX1095, 210:8-15). It is clear from 

this testimony that Mr. Prairie is very familiar with manure lagoons and simply could 

not provide a yes-or-no answer due to variations from one manure lagoon to the next.  

Petitioner’s failure to elicit yes-or-no responses and broad sweeping 

statements from Mr. Prairie during his deposition about liquid manure and manure 

pumps does not correlate to a conclusion that he is unfamiliar with pumps, manure, 

or manure agitation equipment.  

C. Mr. Prairie Does Not Offer Expert Opinions On “Marine Vehicle 
Design” As Petitioner Incorrectly Suggests  

Petitioner alternatively argues that if Mr. Prairie qualifies as a POSITA, his 

opinions on “marine vehicle design” should be excluded because of his lack of 

marine vehicle experience. (Paper 36, 3-5). This argument fails because Mr. Prairie 

has not offered expert testimony on “marine vehicle design” as Petitioner alleges. 

The paragraphs of Mr. Prairie’s declarations that Petitioner identifies on pages 2 and 
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4 of its Motion (Paper 36) describe: (i) the teachings of the ‘708 Patent, (ii) the prior 

art cited by Petitioner, (iii) how a POSITA would combine the prior art (if they were 

so motivated), and (iv) issues related to vehicle instability and center of gravity. For 

example, in Paragraph 77 of EX2004, Mr. Prairie states “a POSITA would 

understand the claim language … to mean that “a buoyant element is positioned in 

the space between the front wheel and the rear wheel on each of the right and left 

sides of the vehicle body.” In Paragraph 105 of EX2004, Mr. Prairie explains “even 

if Bennett-II is considered as teaching “a first front wheel and a first rear wheel” and 

“a second front wheel and a second rear wheel,” it does not teach … a first buoyant 

element situated between [the]a first front wheel and [the]a first rear wheel and a 

second buoyant element between [the]a second front wheel and [the]a second rear 

wheel.” In another example, Paragraph 196 of EX2099 states “Dr. Winkel argues 

that “Truxor also discloses that the remainder of the vehicle components are 

generally symmetrically arranged on either side of the vehicle.” EX1004 at ¶216. 

However, this only goes so far as to describe a center of gravity along the 

longitudinal centerline; it says nothing about the center of gravity being located 

“substantially in a middle of the vehicle” in the fore-and-aft direction of the vehicle.”  

Mr. Prairie does not have to be an expert in “marine vehicle design” to discuss 

his understanding of the ‘708 Patent, the prior art, and issues related to the instability 

and center of gravity of vehicles, which are not concepts unique to marine vehicle 
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design.  Indeed, stability and center of gravity issues are also relevant to the design 

of agricultural machinery and construction equipment, which Mr. Prairie has 

extensive experience in. Thus, the portions of Mr. Prairie’s declarations identified 

by the Petitioner on pages 2 and 4 of its Motion (Paper 36) should not be excluded.  

Mr. Prairie has not offered opinions on highly technical characteristics of 

water, hydrodynamics, or the capabilities of marine vehicle designs. By contrast, Dr. 

Winkel offers extensive opinions about the characteristics of liquid manure and the 

manure pumping capabilities of pumps that are not described as manure pumps, 

when he has no experience or expertise in manure handling and manure pumps. 

Thus, the questions presented by the parties’ motions to exclude are different. 

D. Mr. Prairie’s Education Remedies Any Alleged Lack of 
Experience  

Even if Petitioner’s definition of a POSITA were adopted, Mr. Prairie is 

qualified as a POSITA because his additional education remedies any lack of 

experience Petitioner alleges. Petitioner’s definition for a POSITA is someone who 

“had a bachelor’s degree in mechanical engineering or similar field, and two years 

of professional experience in marine and off-road vehicles. A POSA would have had 

a working knowledge of fluid pumps and livestock manure.” (Paper 2, 30). 

Petitioner’s own definition further specifies that a “[l]ack of work experience can be 

remedied by additional education, and vice versa.” Id.  

Mr. Prairie has a Bachelor of Science in Agricultural Engineering with a 
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Power and Machinery Focus from South Dakota State University and a Masters in 

Mechanical Engineering from Boise State University. (EX2005, 2). Thus, Mr. 

Prairie’s additional education (i.e., a Masters degree in Mechanical Engineering) 

overcomes any lack of professional experience. 

III.  NUHN DECLARATION (EX2083) 

A. Mr. Nuhn’s Statements in Paragraph 27 of EX2083 About 
Commercial Success are Not Hearsay 

Petitioner alleges that Mr. Nuhn’s statements in paragraph 27 of EX2083 

about the commercial success of Nuhn’s Lagoon Crawler are “based on hearsay, 

including verbal statements from competitors regarding the number of units they 

sold.” (Paper 36, 10). While Mr. Nuhn answered “Correct” to the question “You 

base your market share data based on what people told you, correct?” (EX1098, 227: 

10-13), Mr. Nuhn testified that it was not the sole basis for his testimony, stating “I 

haven’t personally seen any new JT Boats in 2023. And quite frankly, I have not 

seen any new Puck boats in 2023.” (EX1098, 227: 18-22). Mr. Nuhn further testified 

that the serial number provided on Puck’s boats identifies the build number for each 

boat (EX1098, 215:10 - 216:15) so he knows about how many Puck boats were built 

as of certain points in time. (EX1098, 227:23 - 228:5).  

Mr. Nuhn is personally knowledgeable about the manure boat agitation 

industry and the Puck Boats that Nuhn competed against before the Lagoon Crawler 

took over the market. This testimony is factual in nature. Mr. Nuhn is not offering 
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expert testimony as Petitioner argues. To the extent, Mr. Nuhn offers an opinion, it 

is admissible under FRE 701 because it is rationally based on his own perception of 

the market Nuhn occupies and competes in.  For at least these reasons, Mr. Nuhn’s 

statements in paragraph 27 of EX2083 are not hearsay and should not be excluded.  

B. Mr. Nuhn’s Statements in Paragraphs 54-60 of EX2083 About 
Skepticism and Surprise are Not Hearsay 

Petitioner alleges that Mr. Nuhn’s statements in paragraphs 54-60 of EX2083 

about skepticism and surprise are hearsay. (Paper 36, 10). Petitioner is incorrect 

because these statements are not offered to prove the truth of the matter asserted, but 

instead are only offered to prove the existence of statements expressing skepticism 

and surprise about the invention.  

Paragraphs 54-60 of EX2083 describe the feedback Mr. Nuhn received about 

his invention between 2013 and 2014. These paragraphs describe skepticism about 

the invention that Dennis Nuhn, the owner of Nuhn Industries Ltd, expressed to Mr. 

Nuhn when he was working on the prototype, list nine specific points of skepticism 

that Mr. Nuhn received from others in the industry between 2013 and 2014 when 

Nuhn was exhibiting the prototype and initial model at tradeshows, and describe the 

publicity and feedback Nuhn received from customers related to the Lagoon 

Crawler.  

Mr. Nuhn is not offering these statements of skepticism to prove the truth of 

the matter asserted (i.e., that the statements of skepticism are correct – that Nuhn’s 
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Lagoon Crawler would fail). Accordingly, this evidence does not fall under the 

definition of hearsay, which is set forth in FRE 801(c)(2). Instead, Mr. Nuhn offers 

this evidence to simply show that statements expressing skepticism were made, 

irrespective of the accuracy of the statements themselves (i.e., the truth of the 

statements). The statements are also admissible under FRE 803 because statements 

of a declarant’s then-existing state of mind are exceptions to the rule against hearsay. 

See Juniper Network Inc., Ruckus Wireless, Inc., Brocade Communication Systems, 

Inc. and Netgear, Inc. v. Chrimar Systems, Inc., IPR2016-01391, Paper 66 at 98 

(PTAB Dec. 20, 2017) (Overruling hearsay objection of Petitioner because the 

statements were not hearsay as they “are offered as proof of skepticism, the state of 

mind of a person of ordinary skill.”). Thus, the statements in paragraphs 54-60 of 

EX2083 are not hearsay and should not be excluded. 

C. Mr. Nuhn’s Statements in Paragraphs 64-66 of EX2083 About 
Licensing are Not Hearsay 

Petitioner incorrectly argues that paragraphs 64-66 of EX2083 about licensing 

should be excluded “because they introduce hearsay statements from a competitor.” 

(Paper 36, 12). Paragraphs 64-66 of EX2083 describe and authenticate a written 

solicitation that Mr. Nuhn received from Puck requesting a license to Nuhn’s patents. 

Mr. Nuhn’s statements describing this licensing email (EX2075) are offered only to 

show the existence of licensing discussions. These statements are not hearsay under 

FRE 801(c)(2) because they are not being offered to prove the truth of the matter 
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asserted. Rather, Mr. Nuhn is citing to the email to provide authentication and show 

that the statements were in fact made. The licensing email (EX2075) supports Mr. 

Nuhn’s statements that the Lagoon Crawler is commercially successful and that he 

has had offers for licenses. Thus, the statements in paragraphs 64-66 of EX2083 are 

not hearsay and should not be excluded. As a practical matter, Petitioner filed two 

declarations in this IPR that are signed by Benny Puck (EX1099 and EX1101). Mr. 

Puck did not refute Mr. Nuhn’s description of the licensing email (EX2075). 

D. Mr. Nuhn’s Statements in Paragraphs 74-75 of EX2083 About 
Copying are Not Hearsay Because They are Admissions of a 
Party Opponent 

Petitioner incorrectly argues that paragraphs 74-75 of EX2083 about copying 

should be excluded “because they introduce hearsay statements from . . . an 

unidentified mechanic.” (Paper 53, 12). Paragraphs 74-75 of EX2083 describes a 

conversation Mr. Nuhn had with Roy Felts, a service mechanic at Eldon C. 

Stutsman, Inc. (“Stutsman”), who serviced Nuhn Lagoon Crawlers purchased and 

sold by Stutsman. (EX1097, 230:4-15). Mr. Nuhn describes how Mr. Felts “was 

uncomfortable with the Wolverine.” (EX2083, ¶75). Mr. Felts explained to Mr. 

Nuhn that “Stutsman had him work with Bazooka to advise on Bazooka’s design for 

a yet-to-be-released manure lagoon agitation vehicle” and that “he felt increasingly 

uncomfortable as Bazooka’s manure lagoon agitation vehicle—ultimately released 

as the Wolverine—began more and more to mimic the Lagoon Crawler.” Id.  
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The statements in paragraph 74-75 of EX2083 are not hearsay under FRE 

801(d)(2) because they are statements made by the party opponent (i.e., an employee 

of Petitioner’s parent company) and are offered against Petitioner. Stutsman is 

Petitioner’s parent company and is listed in the mandatory notices of the Petition as 

a real-party-in-interest under 37 C.F.R. §42.8. (Paper 2, 1). The statements made by 

the service mechanic were about the close resemblance between Bazooka’s 

Wolverine and Nuhn’s Lagoon Crawler and the mechanic’s own discomfort with the 

direction Petitioner took with the design. EX2083, ¶75. Mr. Felts was working with 

Bazooka on Bazooka’s manure lagoon agitation vehicle. Thus, his statements were 

on a matter within the scope of his relationship with his employer, Stutsman, as 

required by FRE 801(d)(2)(D), and were against the interest of Bazooka and 

Stutsman, who are party opponents (i.e., real-parties-in-interest) in this IPR. 

Therefore, the statements in paragraphs 74-75 of EX2083 are not hearsay and should 

not be excluded.  

E. Mr. Nuhn’s Statements Related to Media Publications are Not 
Hearsay 

Petitioner alleges that paragraphs 35, 38, 40-41, and 43-45 of EX2083 

authenticating media publications contain hearsay. (Paper 36, 13). Petitioner states 

that Mr. Nuhn “purports to authenticate a series of media publications” in paragraphs 

34-52 of EX2083, but then argues that “Mr. Nuhn is either relying on the media 

publications as hearsay or is attempting to confusingly bootstrap his personal 
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knowledge to statements made by the media.” Id. at 13. Petitioner is incorrect.  

Mr. Nuhn’s description of numerous media publications does not fall under 

the definition of hearsay provided in FRE 801(c)(2) because Nuhn is not relying on 

the media publications for the truth of the matter asserted (i.e., to prove the accuracy 

of the information reported). Instead, Mr. Nuhn is observing that these media 

publications exist to support his statement that the Lagoon Crawler was praised by 

the industry. (EX2083, ¶34). In other words, Nuhn offers evidence of numerous 

media publications, which it kept with Nuhn’s business records, to simply show the 

existence of praise by others, rather than as proof that the statements contained 

therein are correct. Thus, paragraphs 35, 38, 40-41, and 43-45 of EX2083 do not 

contain hearsay and should not be excluded.  

IV. CONCLUSION 

For the foregoing reasons, it is respectfully requested that Petitioner’s 

Motion to Exclude Evidence be denied in all respects. 
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