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Whether the Board considers Petitioner’s (“Sun’s”) latest stipulation presents
two significant questions of Board practice and policy: (1) whether a purported So-
tera stipulation should be treated as dispositive when Sun admits it may still pursue
the stipulated grounds “behind the scenes” in district court, and (2) whether the
Board, despite its discretion, will consider Sun’s stipulation filed only 8 business
days before institution is due, especially when this is Sun’s third attempt, and Sun
unfairly used the developments and briefing in a related IPR to roadmap, delay and
decide how little it could offer. Sun’s latest, late stipulation should not be credited.

Regarding (1), PO asked Sun to confirm that, under its latest stipulation, Sun
would not “contribute to district court litigation of any of the stipulated grounds be-
hind the scenes (e.g., Sun will not pay for experts, participate in expert reports, dep-
osition preparation, etc. in connection with any of the stipulated grounds).” EX2031,
9-10 (May 3 email). Petitioner refused. EX2031, 9 (May 7 email). And Sun later
complained it couldn’t avoid this, arguing the “issues for trial are [not] completely
isolatable on all levels (which expert, how the expert spends and documents his time,
how the expert expresses his opinions in reports and/or depositions),” and avoiding
behind-the-scenes contributions would “impractical[ly] restrict[] Sun’s ability to
prepare its case on issues that it is not estopped from making.” EX2031, 1 (May 13
email). Sun’s groundwork is already laid: initially representing it retained different

experts (Pap.2, 4, 6), Sun now shares those same experts in litigation to argue IPR
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grounds with Mylan (violating Mylan’s own Sand Revolution stipulation (IPR2023-

00724, Pap.1, 66)), Dr. Reddy’s, and parties who have not agreed to any estoppel.

See EX2024, 10; EX2025, 9; EX2026, 6. Cf. Guidance, 7-8 (Sotera enables Board

“to review grounds that... litigation will not resolve” and “avoid[] inconsistent out-

comes”). As Petitioner won’t—and supposedly can’t—comply with its own “So-
tera” stipulation, this meaningless stipulation should be ignored.

Regarding (2), Sun’s ever-changing, drip...drip...drip positions on estop-
pel—slowly roadmapping each of Dr. Reddy’s incremental IPR stipulations in
[PR2024-00009—significantly prejudiced PO, and Sun’s Petition should be denied
under §314(a). PO determined what substance to include in its POPR here based on
Sun’s stated reliance on only Sand Revolution—allocating resources to Fintiv rather
than, e.g., additional substantive arguments based on Mylan’s experts’ deposition
concessions, or seeking discovery of Petitioner’s relationship with Mylan and the
remaining litigation defendants. Sun’s chosen timing here left time only for this
short filing—not, e.g., rebriefing the POPR (which, itself, would have been unjusti-
fiably burdensome on PO). And Petitioner’s roadmapping of its submissions based
on Dr. Reddy’s IPR constitutes harassing, burdensome, prejudicial gamesmanship
meriting §314(a) denial (see, e.g. Consolidated Trial Practice Guide, 2 (aiming to
“streamlinfe] and convergfe]... issues for decision [and] conduct proceedings in a

timely, fair, and efficient manner”), 55-58). Cf. General Plastic Indus. Co., Ltd. v.
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Canon Kabushiki Kaisha, IPR2016-01357, Pap. 19 (Sept. 6, 2017) (§11.B.4.1 prece-

99 ¢¢

dential) (considering, inter alia, harassment, “potential for abuse,” “roadmap[ping],”

99 ¢¢

“fundamental fairness,” “efficiency,” and “prejudice” in analyzing discretionary de-
nial); see Sonos, Inc. v. Google LLC, IPR2023-01284, Pap. 10, 7-8 (Mar. 8, 2024).
The Fintiv guidance also does not require considering a Sofera stipulation re-
gardless of when it is filed. BMW of North Am., LLC v. NorthStar Sys. LLC,
[PR2023-01017, Pap.12 (Dec. 8, 2023) (observing need to file “well in advance™).
Considering Sun’s stipulation filed only 8 business days before the institution dead-
line would encourage gamesmanship, ever-changing positions until institution, and
more needless briefing. Institution should be denied based on General Plastic
(roadmapping) and Fintiv—including because of Petitioner’s chosen relationship
with other litigation defendants, and despite the December 2024 trial date (since
there 1s no one-year FWD deadline, given prior joinder). Amerigen Pharms. Ltd. v.
Janssen Oncology, Inc., IPR2016-00286, Pap.86 (Jan. 17, 2018) (FWD 19 months
after institution (Pap.14)); West-Ward Pharms. Int’l Ltd. v. Novartis Pharms. Corp.,

IPR2017-01592, Pap.78, 2-3 (Dec. 31, 2018) (FWD extended 6 months); Pap.12, 1.!

Respectfully submitted: /Megan Raymond)/ May 20, 2024

' To the extent claims challenged here are not asserted in the litigation, PO will not

seek to assert those claims against any Defendant there. See Pap.10 n.9.
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