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Chicago, Illinois

Fri day, Septenber 6, 2024

11: 16 a. m

BUDI KUSNOTO, DDS, MsS,
was thereupon called as a witness herein, and after
having first been duly sworn to testify to the truth,
the whole truth and nothing but the truth, was
exam ned and testified as foll ows:

EXAM NATI ON

BY MR, ARGENTI :

Q

Good nmorning, Dr. Kusnoto. Could you please state
your full name for the record

Budi Kusnot o.

Where are you currently | ocated?

Chi cago

Is there anyone else in the roomw th you today?

No.

Do you have any notes with you today?

No notes except this two declaration, as well as these
ref erences.

And those references, are those the exhibits in these
prior -- in these | PRs?

Yes.

Okay. All of those are clean copies; is that right?
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A. Yes, they are clean copies. 11: 17
Q So do you understand that you're here today with 11: 17
regard to | PR proceedi ngs? 11: 17

A. Yes. 11:17
Q Okay. And one of those IPRs is | PR 2024-00052 which 11: 17
is related to US Patent No. 11, 049,248, right? 11: 17

A Yes. 11:17
Q And if | refer to that as the '248 Patent today, wll 11: 17
you understand what |'mtalking about? 11: 17

A. Yes. 11:17
Q And the other IPR that's identified today is IPR 11:17
2024- 00110 which relates to US Patent No. 11,109, 945, 11: 18
correct? 11:18

A. Yes. 11: 18
Q And if | refer to that as the '945 Patent, will you 11:18
understand what |'mtalking about? 11:18

A Yes. 11:18
Q Do you recall that | also took your deposition about a 11:18
nmont h ago? 11:18

A Yes. 11:19
Q And that previous -- 11:19
(Court reporter interrupts for 11: 19

clarification at 11:19 a.m) 11: 19

BY MR. ARGENTI : 11:19
Q The previous deposition, Dr. Kusnoto, that | took with 11:19
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you about a nmonth ago, that involved US Patent No.
10, 755,409, right?

I don't remenmber the first few digits, only the '409.
Okay. If | refer to that as the '409 Patent today,
you' Il understand what |'mtalking about?

Yeah.

Okay. Have you had your deposition taken since that
one a nonth ago involving the '409 Patent?

You nean after the deposition?

Yes.

No.

So the same ground rules apply today as in that

previ ous deposition for the '409 Patent. |'mgoing to
run through themjust so that they're clear for the
record. Okay?

Okay.

Do you understand that you're providing testinony
under oath and you're expected to tell the truth?
Yes.

Is there any reason you cannot provide conplete and
accurate testinony today?

Not that |'maware of, in regards to '248 and ' 945.
Hopeful ly my questions are clear today. |If you don't
under st and any question, under the rules for this

proceedi ng, you must ask ne for clarification. |If you
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don't tell me otherwise, | will assunme that you
understand the question. Okay?

Okay.

Pl ease provide verbal answers rather than noddi ng your
head. Okay?

Okay.

And we can take a break at any tine that you'd I|ike

one as long as there's no question pending. |If there

is a question pending, you need to answer the question

before we take a break. Okay?

Okay.

And just like last time, | will try to take a break
approxi mately every hour or so but if you'd like to
take one nore frequently, just let me know.

Okay.

Coul d you please pull out your declaration for the
'248 Patent. You have a copy of it there, right?
Yes.

And for clarity, that is Exhibit 2030 in I PR
2024-00052; is that what you have there?

| PR 2024- 00052.

And it's Exhibit 2030? It should be marked at the
bottom ri ght corner of the page, the first page.
Yes, Exhibit 2030.

Okay. Turning to the |ast page of that exhibit, page
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61, please

Yes.

Is that your electronic signature?

Yes.

Did you type it?

| typed it.

Sitting here today, is there anything about this
decl aration that you would like to modify or correct?
Not at this monent.

Now, let's take a | ook at your declaration for the
'945 Patent, which is Exhibit 2030 in I PR 2024-00110;
do you have that there?

Yes.

And if you turn to page 58, is that your electronic
si gnature?

Yes.

And did you type that signature as well?

Yes, | did.

Is there anything about your declaration on the '945
Patent that you would Iike to change today?

Not at this nmonent.

Did you do anything to prepare for this deposition?
Yes.

What did you do?

| reviewed --
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MS. PARKS: Sorry, Dr. Kusnoto, | just
caution you not to reveal any discussions you m ght
have had with counsel in relation to the deposition

You can go ahead and answer.

A | reviewed the two declarations as well as the
exhi bits here, the references.

BY MR. ARGENTI :

Q And those references, would that be the Kimreference?
A. One of them yes, Kimreference
Q And did you also review the Invisalign reference in

preparation for this deposition?
A Yes, | did.
Q And did you review the Sal ah reference?
A Yes.
Q And did you review the Frey blog exhibit?
A Yes, in the section pertaining to Dental Monitoring.
Q Did you review any other exhibits in preparation for

this deposition?

A | grabbed some of the other references. The one
that -- |ike Exhibit 2007, 2010, and a few others.
Q Did you review Dr. Foroosh's declaration in any of the

IPRs in preparation for this deposition?
A I glanced through it but | did not review themin
great detail

Q How about his deposition transcript and his | PRs?
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Dr. Foroosh's deposition? 11: 26
Yes. 11: 26
No, | did not. 11: 26
Did you review the PTAB' s institution decisions in 11: 26
these I PRs in preparing for your deposition? 11: 26
| don't think so. 11: 26
Did you review the PTAB' s institution decisions in 11: 26
preparing your declarations? 11: 26
I'm-- 1 don't think | -- I"'mnot sure. | don't quite 11:26
remenber . 11: 27
Have you ever reviewed Dr. Foroosh's deposition 11: 27
transcript fromthese | PRs? 11: 27
| -- not the transcript but | review his report. 11: 27
When preparing for your deposition today, did you 11: 27
review any docunents that are not cited in your 11: 27
decl arati on? 11: 27
No, | only review the docunent cited in ny 11: 27
decl arati on. 11: 27
Have you revi ewed the declaration of Dr. John Mongan 11: 27
that was submitted with Dental Monitoring s patent 11: 27
owner response in the PR on the '248 Patent? 11: 27
No, | don't believe | did. 11: 27

Have you reviewed Dr. Mongan's decl arati on supporting 11: 28

patent owner response in the IPR on the '945 Patent? 11: 28
Not that | recall. 11: 28
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Q Have you revi ewed any declaration that Dr. Mongan has 11: 28
provided in any of the IPRs between Align and Dent al 11: 28

Moni t ori ng? 11: 28

MS. PARKS: Objection to form 11: 28

A Term of witten declaration? | don't think I 11: 28
revi ewed. 11: 28

BY MS. PARKS: 11: 28
Q Do you know whet her Dr. Mongan has revi ewed your 11: 28
declaration subnmitted in the '248 IPR, Exhibit 20307 11: 29

A I am not sure. | don't know. 11: 29
Q Do you know whet her Dr. Mongan has revi ewed your 11: 29
declaration subnmitted in the '945 I PR as Exhibit 2030? 11:29

A I don't have that interfacing. 11: 29
Q You al so submitted declarations in these IPRs in 11: 29
support of Dental Monitoring' s prelimnary responses, 11: 29
correct? 11: 29

A. My declaration -- can you rephrase the question? 11: 29
Q In addition to the declarations that are marked as 11: 29
Exhi bit 2030 that we just |ooked at -- 11: 29
(Zoom audi o drop due to cross-talk) 11: 29

A MM hmm 11: 29
BY MR. ARGENTI : 11: 29
Q -- those subnitted earlier declarations in these IPRs, 11:30
correct? 11: 30

A. From nme, yes. 11: 30
Page 11
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Yes. Do you know whether Dr. Mongan has ever reviewed 11:30

those earlier declarations that you subnmitted in these 11:30

| PRs? 11: 30
| -- 1 don't think |I have that information. 11: 30
Have you spoken to Dr. Mongan about the ' 248 Patent 11: 30
| PR? 11: 30
Yes. 11: 30
Have you spoken to Dr. Mdngan about the '945 Patent 11: 30
| PR? 11: 30
Yes. 11: 30
When did you speak to Dr. Mongan about these |PRs? 11: 30
I cannot recall the exact time frame but few nonths 11: 30
back. 11: 31
Did you speak to Dr. Mongan about these |IPRs before 11: 31
you signed your declarations that are both narked as 11: 31
Exhi bit 20307 11: 31
Yes, | believe so. 11: 31

About how many tinmes did you speak to Dr. Mongan about 11:31

t hese I PRs? 11: 31
Pertaining to '248 and '945? 11: 31
Yes. 11: 31
One or twce. 11: 31

Have you spoken to Dr. Mongan about these |IPRs on the 11: 31

'248 and ' 945 Patent since the time that you signed 11: 31
your decl arations? 11: 31
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Since July of -- declaration was signed July 12th, is 11: 31
that correct? 1|s that what you nmean? 11: 32
Yes. 11: 32
No. 11: 32
When you spoke to Dr. Mongan about these |PRs, was 11: 32
anyone el se present? 11: 32
Legal counsel was there, but the interaction is mainly 11:32
with me and him 11: 32
When you refer to | egal counsel, was that Ms. Parks? 11: 32
Not quite sure actually. | don't think so. 11: 32
Do you recall who it was? 11: 32
If I'"mnot nmistaken, it's -- it's M. Clyde, yeah. 11: 32
Have you di scussed Dr. Foroosh's declaration regarding 11:33
the '248 Patent with Dr. Mongan? 11: 33
It's -- in a way, yes, but mainly Dr. Mongan asking nme 11:33
guesti ons. 11: 33
Have you di scussed Dr. Foroosh's declaration regarding 11:33
your '945 Patent with Dr. Mongan? 11: 33
Simlar, yes. 11: 33
When you say was mainly Dr. Mongan asking you 11: 33
gquestions, was he asking you questions of specific 11: 34
portions of Dr. Foroosh's declaration? 11: 34
No, asking questions mainly pertaining to ny point of 11: 34
view, fromthe orthodontist point of view 11: 34
And when you gave your point of view in response to 11: 34
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hi s questions, were you making specific reference to 11: 34

any portion of Dr. Foroosh's declaration? 11: 34

A Not that | can renmenber. | make references to the one 11:34
that | renmenber is, for instance, to ny own references 11:35

here in term of standardi zed orthodontics photography. 11:35

Q So when you spoke to Dr. Mngan, there was never a 11: 35
poi nt then where he pointed your attention to a 11: 35
speci fic paragraph or sentence of Dr. Foroosh's 11: 35
declaration and said "do you agree with this?" and you 11:35
expl ai ned why you didn't agree; is that right? 11: 35

MS. PARKS: Objection to form 11: 35

A I don't renmenber exactly. |It's been nonths. You 11: 35
know, as | mentioned, the one that | renenber is 11: 35
tal ki ng and di scussi ng the standardi zed orthodontic 11: 35

phot ogr aphy. 11: 35

BY MR. ARGENTI : 11: 36
Q Have you reviewed the '248 Patent? 11: 36
A. Yes. Maybe not in great detail, but | amaware of the 11:36
' 248 Patents. 11: 36

Q Did you review the '248 Patent when preparing your PR 11:36
declaration filed in that patent? 11: 36

A. Yes, | did. 11: 36
Q And | want to be clear. When | refer to your 11: 36
declaration on the '248 Patent, I'mreferring to that 11: 36
declaration that you have a copy of there, Exhibit 11: 36
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2030. 11: 36
This one, right? 11: 36
Yeah, yeah, not an earlier -- not the first -- 11: 36
Yes. 11: 36
So, Dr. Kusnoto, unless | specifically refer to your 11: 36
earlier declarations that you put in in these |IPRs, 11: 37
all nmy questions will be about the Exhibits 2030 11: 37
today. Okay? 11: 37
Okay. 11: 37
Have you reviewed the '248 Patent since signing your 11: 37
decl aration, Exhibit 20307 11: 37
I took a quick glance a couple days ago. 11: 37
Simlar question for the '945 Patent. Have you 11: 37
reviewed the '945 Patent? 11: 38
Yes. 11: 38
Did you review the '945 Pat ent when preparing your PR 11:38
decl aration Exhibit 2030 in that |PR? 11: 38
Yes. 11: 38
Have you reviewed the '945 Patent since signing your 11: 38
decl arati on? 11: 38
Simlar to '248, | took a quick glance, again, on the 11: 38
patent coupl e days ago. 11: 38
It's your opinion that the relevant field of both the 11: 38
'248 Patent and the '945 Patent is aligner treatnment, 11: 38
correct? 11: 38
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A. It's not entirely for aligner treatnment but the 11: 38
aligner treatnent is part of it. 11: 39

Q When you say it's not entirely for aligner treatnent, 11: 39
what do you nean? 11: 39

A. When, okay, | -- okay. 11: 39
For the patent that | take a quick glance 11: 39

to review and recall my nenory, the patent, | don't 11: 39
think it's -- it is nmore wider than just only for 11: 39
aligners, that's ny understanding, but aligner is part 11:39

of it. 11: 40

Q And when you say it's nore wi der than only for 11: 40
aligners, what do you nean? 11: 40

A It's not only, you know, assessing the aligner 11: 40
treatment but al so, you know, providing other 11: 40

i nformations. 11: 40

Q What informations? 11: 40
A. Such as the tooth construct, different alignnent of -- 11:40
of identification of teeth, not necessarily only for 11: 40

the aligner treatnment, but aligner treatment is part 11: 40

of this patent. 11: 41

Q So how then would you characterize the relevant field 11: 41
of the '248 and '945 Patents? 11: 41

MS. PARKS: Objection to form 11: 41

A Not quite clear about the questions. 11: 41
BY MR. ARGENTI : 11: 41
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Could you turn to paragraph 57 of your '248 11: 41
decl aration, please, that's on page 36. 11: 41
MM hrmm 11: 41
Can you read the first sentence for ne. 11: 41
What's the paragraph again? |'msorry. 11: 41
Par agraph 57 on page 36. 11: 41
Yes. 11: 42
So that's -- 11: 42
The one that says the relevant field is -- the 11: 42
relevant field of the '248 Patent is aligner 11: 42
treatnent, that's in my opinion, etcetera. 11: 42
Ri ght, and are you sayi ng now today that that 11: 42
statenment is not accurate in your declaration? 11: 42
No, it is accurate, so that's what |'msaying. | -- 11: 42
because | thought you are asking me about the patent 11: 42
itself, not the declaration. 11: 43

You know, the patent, it is aligners but 11: 43
there is other stuff besides the aligners that was 11: 43
di scussed in here, such as segnenting the tooth, 11: 43
positioning of the tooth; so | guess | m sunderstood 11: 43
your questions. 11: 43

Why does it matter whether | was asking you about your 11:43

' 248 Patent or your declaration, isn't that sentence 11: 43
in your declaration addressing the '248 Patent? 11: 43
Yes. 11: 43

Page 17

Veritext Lega Solutions
calendar-pnw@veritext.com 800.831.6973




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CORRECTED COPY

MS. PARKS: Objection to form

BY MR, ARGENTI :

Q

So are you saying that your opinion in your

decl aration about the relevant field is different than
the relevant field in the patent itself?

No, | am not saying that.

MS. PARKS: Objection to form

BY MR. ARGENTI :

Q

Is it your opinion that the relevant field of the '248
Patent is aligner treatnment?
In ny declaration, yes, it is aligner treatnent.
And if we ook at the '248 Patent, is it your
understanding that the relevant field of that patent
is aligner treatnent?
The relevant -- the main idea is aligner treatnment,
but there are few other things with preceding the
aligner treatnent. This is what |'mtrying to say.
You know, if the end goal is aligner
treatnent, but the way to do it as an aligner
treatnent, they go through different steps that's not
necessarily using aligner at that tine.
I think that's what -- so it's -- it's
broader than just aligner treatnment, but the main
i dea, the main goal, is aligner treatnent.

Let me ask you this. |If we ook at that first
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sentence in the paragraph 57 of your declaration

Mm hnm

You say that the relevant field of the '248 Patent is
an aligner treatnment. What is the basis of that
under st andi ng that you have?

The basis is on the claimof the patent itself. It
says the shape of aligner and then it's about the
aligners. That's -- that's how | read that.

Did Dental Monitoring' s counsel provide you with an
understanding of a legal principle to apply when
determining the relevant field of a patent?

May, but | don't recall exactly.

How di d you reach your conclusion about the rel evant
field of the '248 Patent that you have in paragraph 57
of your decl aration?

It's based on ny understanding on the claimof the
patents here, and the patent claimit says about the
al i gners.

So it looks like you had the '248 Patent in your hands
there. |Is that Exhibit 1001 in the '248 --

It is 2-4, it's -- let ne check, yes, it's 101, 1001
So you nentioned that your understandi ng of the
relevant field is based on the clains of this patent,
right?

Yes.
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O

>

O

>

Did you consider the remai nder of the description in 11: 47
this patent when form ng your opinions about the 11: 47
rel evant field? 11: 47
| did alittle bit, yes. 11: 47
Can you turn to colum 1, please. 11: 47
What is -- which one of the follow one here? 11: 47
Colum 1 of -- 11: 47
Ch. 11: 47
-- the '248 Patent. 11: 47
Ch. 11: 47
Exhi bit 1001. 11: 47
Okay. 1001. You're talking about the abstract. 11: 48
No, not page 1. It's -- | don't know what page of 11: 48
the -- of the file it is, but if you go past the 11: 48
figures, you'll get to the part that has the text of 11: 48
the patent, and there are nunbered colums. The 11: 48

nunbering is at the top of the page and there are two 11: 48

col umms per page. Do you see that? 11: 48
Yes, yes, | found it. Yeah, so it's -- so is this the 11:48
one that -- colum 1. Okay. GOkay. So the one that 11:48

says nmethods for analyzing an imge of a dental arch? 11: 48

That's the one, yeah, and you see the heading right 11: 48
under that that says technical field? 11: 49
MM hrmm 11: 49

Coul d you read the sentence under that technical field 11:49
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headi ng out |oud for ne.

A The present invention relates to the field of dental

arch i mage anal ysis.
Q So '248 Patent doesn't say that its relevant field is
aligner treatnent, does it?

MS. PARKS: Objection to form

A That's -- | think that's why in the begi nning when
you -- | msunderstood your questions. I|I'mreferring
to the patent. So | -- | tell you that, you know, it

is relevant for aligners, as | nmentioned in ny
decl aration, but there are many nore nuance that is
not specific for aligners, but at the end it |eads
to -- it leads to an aligners as the claim stated.
But there are many ot her nuance here of the

i nvention that not directly related to the aligners,
even though at the end it relates to it; so maybe |I'm
not explaining it too well but..

BY MR. ARGENTI

Q What's your basis for concluding that the rel evant
field of the '248 Patent is different than what the

'248 Patent says it is?

A. It's --
MS. PARKS: Objection to form
A It's my opinion as orthodontist that was -- make ne
formthis, because | was asked to -- to provide an
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opi nion as an orthodontist, as a clinician, so where

is the clinical -- clinical application of -- of this.

BY MR. ARGENTI
Q So when form ng your opinions --

(Audio interference via Zoom)

MR. ARGENTI: It's pretty quiet on ny end.

It's alittle hard to hear. Can we nmove it up a
little?
(The requested portion of the record was
read by the reporter at 11:52 a.m)
BY MR. ARGENTI
Q So Dr. Kusnhoto, is it right that you formed your
opinion as to the relevant field of the '248 Patent
based on an assessnment of what an orthodontist would
understand was the clinical application of the '248
cl ai ms?
MS. PARKS: Objection to form
A. I will say yeah, yes.
BY MR. ARGENTI
Q Looki ng back at that sentence under the heading
technical field in the '248 Patent, the one that
reads, The present invention relates to the field of
dental arch i mage anal ysis?
A The present invention relates to the field of dental

arch i mage anal ysis, yeah
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Q

A

You di sagree with that sentence in the '248 Patent?
MS. PARKS: Objection to form

No.

BY MR. ARGENTI :

Q

So when | ooking, again, at the first sentence of
paragraph 57 of your declaration where you say the
relevant field of the '248 Patent is aligner
treatnent, is aligner treatment typically carried out
by a dental professional?
Yes.
Turn back to paragraph 54 of your declaration on the
'248 Patent. Here you discuss Dental Mnitoring's
proposed definition of a person of ordinary skill in
the art, correct?

Was your answer yes, Dr. Kusnoto?
The definition of POSA?
That's the paragraph 54. | think the audi o just
didn't pick up your answer.
Yeah, definition of POSA on paragraph 54 of ny
decl arati on.
Okay. And then in paragraph 55, you say you agree
with that definition, right?
Yes.
That person, the POSA, has an education in conputer

science, bioinformatics, or a related engi neering
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di scipline, right?
MS. PARKS: Objection to form

A Yes, that's what's written.

BY MR. ARGENTI :

Q And that POSA has work experience in machine | earning
or artificial intelligence, correct?

MS. PARKS: Objection to form

A Yes.

BY MR. ARGENTI

Q And the POSA is not a dental professional, correct?

MS. PARKS: Objection to form

A If you continue, a POSA would al so work at
mul tidisciplinary team which include famliarity with
medi cal imagi ng, dental inmaging, dentistry, and or
orthodontists; so that's how | think I fit in this.

BY MR. ARGENTI :

Q Ri ght, but the POSA thensel ves, based on the
definition of the POSA, would not be soneone who
provi des aligner treatnment to patients, right?

MS. PARKS: Objection to form

A It -- he or she could.

BY MR. ARGENTI

Q In your view, someone with a conputer science,
bi oi nformatics or rel ated engi neeri ng educati on and

experience with machine |l earning and artificial
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intelligence would be qualified to provide aligner 11:58
treatnent to a patient? 11:58

MS. PARKS: Objection to form 11: 58

A No, but in ny statement here, they also work as part 11:58
of nmultidisciplinary team which include, you know, 11:58

dentist, that's why, you know, in this case, you know, 11:59

I amthe relevant one for this particul ar POSA 11: 59

BY MR. ARGENTI : 11: 59
Q Ri ght, but the POSA thensel ves, they wouldn't be 11:59
qualified to provide aligner treatnment? 11: 59

MS. PARKS: Objection to form 11: 59

A | guess, | nmean, he or she, if it meets the criteria 11: 59
li ke me, they could. 11:59

BY MR. ARGENTI : 11: 59
Q But that would be dental education and experience and 11: 59
qualifications above and beyond the POSA definition, 11:59
right? 11:59

MS. PARKS: Objection to form 11:59

A I"mnot sure if | can answer that questions. 11: 59
BY MR. ARGENTI : 12: 00
Q V\hy ? 12: 00
A I mean, because, you know, as a -- | amas a POSA that 12:00
has a dental, an orthodontics background, so | can 12: 00
certainly do the aligner treatnent also. 12: 00

Q Ri ght, but the POSA definition itself does not qualify 12:00
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sonmeone to provide aligner treatnment, right? 12: 00

MS. PARKS: Objection to form 12: 00

A I'"m not sure how to answer that. 12: 00
BY MR. ARGENTI : 12: 01
Q  \y? 12: 01
A Because, you know, me as a POSA, again, as, you know, 12: 01
given the training and nultidisciplinary and dental 12: 01

and orthodontics background, | can certainly provide 12: 01

the aligners treatnment. It may not be, you know, to 12: 01
assess fromthe orthodontics point of view, so I'mnot 12:01
quite sure if -- so you are saying |I'm not a POSA? 12: 01

Q No, |'m saying soneone with a bare m ni mum of the POSA 12:02
qualifications and no additional education and 12: 02
experience would not be suitable to provide aligner 12: 02
treatment, correct? 12: 02

A. | suppose so. 12: 02
Q So in your view, the POSA, as defined in paragraph 54, 12:02
woul d be unqualified for what you go on to say is the 12: 02
relevant field of the '248 Patent, right? 12: 02

MS. PARKS: Objection to form 12: 02

A The people that has an inmagi ng or work already with 12: 02
imaging in the field of, let's say, the technician of 12: 02

the aligner's conpany, they are not dentists, they 12: 02

have work a lot with this. They've been trained a 12: 03

lot. | amsure they know what this aligner treatnent 12: 03
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They are not providing the treatnment, but 12: 03

they are very aware of how the treatnent progress, how 12:03

the staging was made, how the tracks was evaluated. | 12:03

work with many of those people who's excellent. 12: 03

BY MR. ARGENTI : 12: 03
Q And so those peopl e who have experience in imaging 12: 03
that's relevant to aligner treatnment don't need to be 12: 03
dental professionals to understand the relevant field 12: 03

of the '248 Patent -- 12: 03

A. Yes. 12: 03
Q -- right? 12: 03
A They don't need to be dentists. That's what I'm 12: 03
sayi ng. You know, they could be dental technicians, 12: 03

they could be a hygienist, you know, that -- but the 12: 03

one that's already -- or even a researcher, imging 12: 04
scientist, who has work a lot in this field, they -- 12: 04

they can certainly know the relevant of the aligner's 12: 04
treat ment. 12: 04

Q They coul d be a conmputer science scientist with 12: 04
experience with machine | earning software, right? 12: 04

MS. PARKS: Objection to form 12: 04

A I'"'m-- 1 amnot quite sure where the nmachine | earning 12: 04

software falls for this particular assunption that you 12:04

just say it but, you know, as | nentioned, a person 12: 04
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who has been trained to know they -- they wouldn't be
able to deliver or prescribe the treatment inside the
patient's mouth, because that will require a denti st
or a orthodontist to do so, but they will be able to
assess or know how this technol ogy work when applied

to aligner treatnent.

BY MR. ARGENTI :

Q

And when you say a person who has been trained would
know, what training is that?

| magi ng, you know, people that's been doing research
i magi ng, dental technicians, |ab technicians
specifically for 3D imaging or nore specifically on
dental, they are not dentists.

Let's turn to paragraph 41 of your '248 declaration
pl ease.

Page 41.

Par agraph 41 --

Oh.

-- on page 29.

Par agraph 41, yes.

In this paragraph you identify three genera
categories of steps for typical aligner treatnment as
of 2017, right?

Yes.

And when you say this is typical, can you think of
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exceptions where one of these steps didn't happen over 12:06
the course of an aligner treatnent? 12: 06
Yeah, this is the -- | cannot think of anything but 12: 07
this is the nobst conmon steps that we as a dentist or 12: 07
ort hodonti st do when we evaluate for aligners 12: 07
treat ment. 12: 08
So, for exanple, did step one occur in every aligner 12: 08
treat ment ? 12: 08
Yes. 12: 08
Was it a routine part of every aligner treatnment for 12: 08
an orthodontist to assess aligner fit at regular 12: 08
i nterval s? 12: 08
Assessing the progress of treatnent, which include 12: 08
aligner fit, at regular interval, yes. 12: 08
Why was assessing an aligner fit inportant for aligner 12:08
treat ment ? 12: 08
If the aligner doesn't fit well at the given states, 12: 08
then the prescribed treatnent may not track as it's 12: 09
prescribed at the given state; so the treatnent m ght 12: 09
ended up either get delayed or unsuccessful or even 12: 09
nove to the wrong place. 12: 09
The tooth could nove to the wrong place? 12: 09
I mean, the tooth, yeah, the tooth, yeah, if it's not 12: 09
checked. 12: 09
Look down to paragraph 46 of your '248 declaration on 12: 09
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page 31.

What paragraph again? Sorry.

46.

46, yeah. Yes.

Here you refer to two prinmary assessnents at a
patient's exam nation, right?

MM hmrm

And those are assessnment of alignment of teeth and
assessnent of aligner fit, right?

Alignment of teeth and aligner fit.

Are those two assessnments related to each other?
Not necessarily.

But they can be, right?

They can, but also they -- they are not necessarily
coi nci de

Right. But for exanple, | think in your answer that
you just gave about the previous paragraph, you said
it's inportant to check aligner fit, because if you
don't, then you could get the teeth noving in an
undesirabl e direction, right?

Yeah.

If we look in the next paragraph, paragraph 47, in
t hat paragraph you di scuss an exanpl e exam nation
during the tenth week of treatment, right?

Yes.
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And you say that an orthodontist would nake a visual 12: 11
conpari son between the patient's dentition and a 12: 11
rendering of expected dentition at that point in time, 12:11
right? 12: 11
Yes. 12: 11
If the patient's teeth don't match, what's expected at 12:11

that point in treatnent, it could indicate a treatnment 12:11

i ssue, correct? 12: 11
Yes. 12:11
VWhat are sone of the potential treatnment issues that 12: 12
this conparison m ght detect? 12:12
Well, the teeth is not nmoving to the |ocation where 12: 12
t hey supposed to be. They could either nmove too far 12: 12

or nove too less to the designated destination at the 12: 12

given states of treatnent. 12: 12
Poor aligner fit could be one thing preventing the 12:12
treatnent from progressing as expected, right? 12: 12
They are sonmewhat independent because the -- the way 12: 12
that we evaluate themfirst is we need to make sure 12: 12
that the patient's teeth ook simlar to what the 12:13
simulation at the given stage is. Okay? You don't 12: 13
see any growths conpletely totally out. Okay? 12: 13

So if that already pass, then we assess the 12:13
aligner fit secondarily to that, but if that already 12: 13

completely failed then, you know, we don't even bother 12:13
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to assess aligner fit because we just have to perform

rescan and do rebuild refinement at that point of

time.

If that's passed, then we check aligner
fit, and then if the aligner fit it well, thenit's
good to go. If at that time the aligner did not fit,

then we m ght have to prescribe other treatnent

regi me.

But even if you don't get to checking aligner fit, if
the teeth haven't noved as expected at that point in
treatnent, that could be caused by poor aligner fit,
right?

Well, it could be as one of the reason, yeah, because
of poor oral hygiene it could be other reason, but
yeah, | nean, it could be because aligner is not
fitting there.

In the next paragraph, No. 48, you go on to say that
orthodontists al so assessed aligner treatnent,
correct?

Assessed the aligner -- yes, aligner treatnent.

Sonme aligner treatnment problens that m ght be detected
i nclude problems with aligner fit, tooth attachnments,
or detention conplications, correct?

Dentition. Dentition conplications, yeah.

What are tooth attachnments?
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Tooth attachnent is -- it's alnost, |ike, a conposite 12: 15
filling miterials that was placed on the tooth, glued 12: 15
to the tooth, or teeth, nost of the tine is several 12: 15
teeth, to aid in aligners noving the teeth or tooth. 12: 15

And what do you nean there when you refer to dentition 12:16
conmplications? 12: 16
That, you know, the teeth or tooth that's not nmoved to 12:16
where we want it to nove or, you know, it -- it has 12: 16
ot her conplications such as devel opi ng gum probl em or 12: 16
become nmobile or sensitive, so those are the few other 12:16
t hi ngs. 12: 16
So what's the distinction then between the assessnent 12: 16
that you tal k about in paragraph 47 where you're 12: 16
| ooki ng at whether the teeth have npved as expected 12: 16

and the assessnment in paragraph 48 where you're saying 12:16

you coul d be I ooking at dentition conplications? 12: 16
Well, even if the tooth nmove to where it should be, we 12:17
still have to check each tooth in termof vitality, 12: 17
sensitivity, gum problem oral hygi ene, because in 12: 17

sone cases during the novenment, even if the tooth nmove 12:17
to where it should be, the patient devel op 12: 17
hypersensitivity on that region, so then we have to 12: 17

act upon it and we have to nmke sure the patients are 12: 17

not in pain. 12: 17
I n your previous answer, though, you said that a 12: 17
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dentition conplication would be or could be that 12: 17
you' re | ooking has the tooth not noved to where we 12: 17
expected it to nove, right? 12:18
Yeah, it could be one of themis not nmoving to where 12:18
it should be or moving in the wong direction. 12:18

So is that a different assessment in paragraph 48 than 12:18
the assessnent that you're tal king about in paragraph 12:18
477 12: 18

It's dentition conplication is nuch broader than just 12:18

the location. Part of it is assessing |ocation, of 12:18
course, the way, because we are noving teeth, the 12:18
nmovenent has to be correct, but then part of it is 12:18

addressing a tooth health itself, whether the tooth is 12:18
still good at that particular -- not only the tooth 12: 18
but also the surrounding tissue of the tooth or teeth. 12:18
| want to set aside the health issue and focus just on 12:18
t he novenent issue. 12: 18

In paragraph 48, a little further down, you 12:18
say that the -- the an aligners mght nove the tooth 12: 19
in an unintended direction, i.e., non-tracking, such 12: 19

that the novenment would be detrinmental to the patient. 12:19

Do you see that? 12: 19

Yes. 12: 19
And if we focus on this unintended novenent that 12: 19
you're tal king about in paragraph 48, is that a 12: 19
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di fferent assessnent than the previ ous assessnment you 12: 19
tal k about in paragraph 47? 12: 19
It's -- it's -- the one in paragraph 48 has broader -- 12:19
for the movenent, it is the sane, but for the 12:19
assessing the dentition conplication, novenent is part 12:19
of it. 12: 19
So then do | have it right that you're going to check 12: 19
the tooth nmovenent as part of each of these two nmain 12: 20
assessnents that are perforned that you're talking 12: 20
about in paragraph 47 and 487 12: 20
Can you rephrase that again? 12: 20
Both of the assessnments that you talk about, one in 12: 20
paragraph 47 and the one in paragraph 48, both involve 12:20
assessing the nmovenent of teeth and whether it's 12: 20
nmovi ng as desired, correct? 12: 20
The movenent of the teeth or tooth is part of the 12: 20
assessnent in both paragraph. |If | may add, in 12: 20
paragraph 47, the first sentence you al so i nspect the 12: 20
current states of the dentition that will include if 12: 20
there is any dental conplications. 12: 21
Ri ght, and then that would al so be an aspect of the 12: 21
assessnent described in paragraph 48 regarding 12: 21
assessing the aligner treatnent, right? 12: 21
Yes. 12: 21
MS. PARKS: Objection to form 12: 21
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MR. ARGENTI: We've been going a little
over an hour, Dr. Kusnoto, why don't we take a break

THE W TNESS: Ckay. What tinme we cone
back? 10 mi nutes?

MR. ARGENTI: Can we cone back | guess
11: 30 your time? That would be nine m nutes.

THE W TNESS: Ckay. Thank you.

MR. ARGENTI: Okay.

(Recess taken at 12:21 p.m)

(On the record at 12:30 p.m)

BY MR, ARGENTI :

Q

A

Dr. Kusnoto, let's turn back to paragraph 57 of your
' 248 decl aration on page 36, please. This is the one
we | ooked at earlier where you had that opinion about
the relevant field.

If we keep looking at the rest of that
paragraph, you nentioned the Kim Invisalign, Salah
and Frey references, correct?

Yes.

And at the end of that paragraph, you say that those
references use terns that would have had a specific
meani ng to dental professionals; do you see that?

MS. PARKS: Objection to form

The | ast sentence you nean?

BY MR. ARGENTI :
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Ri ght . 12: 31
Yeah. Yeah. Yeah. Yeah, | see. 12: 31
What terns are you referring to there? 12: 31
It's dental photography, | think, the standardized 12: 31
phot ogr aphy, and then, like, in -- in how -- how the 12: 31

dental records, dental standardized photography should 12:32

be, that's what | mean with the specific neaning. 12: 32
Let's take themone at a tinme and focus first on the 12: 32
Ki m r ef erence. 12: 32

In this sentence at the end of paragraph 57 12:32

when you say that the -- it uses ternms that would have 12:32
had a specific neaning to dental professionals. 12: 32

Are there any terns in Kimthat you would 12: 32
point ne to that you're referring to there? 12: 32
May | have a |l ook at the reference here? 12: 32
Of course. Do you have a copy of the Kimreference 12: 32
avail able to you there? 12: 32
Yes, | just need to know the nunbers. Let nme see. 12: 32
Trying to find it. Just one second. 12: 32
Right. | believe that's Exhibit 1005. 12: 32
Gve ne a mnute to | ook. 12: 33

Yeah, in paragraph, couple of these in Kim 12:34

one is, like, left-side angle, right-side angle, 12: 34
photos, a collection of top, bottom Ileft, right 12: 34
phot os surroundi ng central front photo; so |I think 12: 34
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this term nology is neaningful to dental and 12: 34
orthodonti st but not really, | mean, for general 12: 34
publi c. 12: 34
Was that a -- can you point ne to a particular page? 12: 34
Ch, I'msorry, it's in page 9 of Kim down bel ow, 12: 35
point No. 3, there's a nethod wherein that the teeth 12: 35
alignnent, front view, bottomview, front view, you 12: 35

know, those thing, left-side angle, right-side angle, 12: 35

yeah. 12: 35
So there was claim 3 of Kimthat you were referring 12: 35
to, right? 12: 35
Yes. Yes. 12: 35

Anyt hing el se that you would point me to as a termin 12: 35

Kimthat has a specific neaning to dental 12: 35
pr of essi onal s? 12: 35
It's a teeth alignnment. 12: 35

And can you give nme the paragraph where that appears? 12: 35
I think they conme in several -- several paragraph, 12: 35
including the first in the abstract, providing renote 12: 36
teeth alignnment surface. That's one. And then all 12: 36
t hroughout the claimthere is a lot of teeth alignment 12:36
mentioned, point No. 4 wherein the teeth alignnent 12: 36
report and so on. 12: 36
And what's the specific neaning that that term "teeth 12: 36

al i gnnent” would have to dental professionals? 12: 36
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That neans they have to be not only aligned in an 12: 36
i deal dentition dental arch, we call it dental arch. 12: 36
It's a curve of human dentition, but they have to be 12: 36
at a particular location and a particular bite, with 12: 37
i deal overbite and, you know, certain relationship 12: 37
bet ween tooth to the neighboring teeth. 12: 37
Anything else in Kimthat you would point ne to? 12: 37

Those are the two big things and then maybe, you know, 12:37

they nention about clear aligner, so that's -- it's a 12: 37
dental termthere. 12: 37
Are there any ternms fromthe Kimreference that you 12: 37
believe Dr. Foroosh interpreted differently than a 12: 38
dental professional would have? 12: 38

I am not sure how to answer that, because Dr. Foroosh 12: 38

I think is nore to the technical aspect. |'mnot sure 12:38
how t o answer that. 12: 39
Can you point me to any of Dr. Foroosh's testinony 12: 39

that you think is based on an inaccurate understanding 12:39

of a termin Kimthat would have a special meaning to 12: 39

a dental professional? 12: 39
I mi ght have to go back, please, give a nonent. 12: 39
Sur e. 12: 39

I"'mtrying to | ook now at Exhibit 2054, which it's not 12:39

the declaration but -- or you know, the report, but -- 12:40
so your question is, again, if Dr. Foroosh 12: 40
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A

m sunder st ood some of the thing that | just nentioned 12: 40
about? |Is that right? 12: 40
Right. Are there any terms fromthe Kimreference 12: 40
that you believe Dr. Foroosh interpreted differently 12: 40
than a dental professional would have? 12: 40
Because Dr. Foroosh's transcript here is mainly on, 12: 41
you know, |'mjust glancing through it, you know, it's 12:41
mai nly on technical aspect to this. |I'mnot quite 12: 41
famliar actually if there is any specific -- can you 12: 41
give me an exanple of specific paragraph that 12: 41
Dr. Foroosh says that -- that | -- so | can take a 12: 41
| ook at it? 12: 41
No. I'masking if you can give ne an exanple. I'm 12: 41
asking if you' re aware of any of Dr. Foroosh's 12: 41
testi nony where he applies a different understanding 12: 41
of any term nology in Kimthan what a dental 12: 41
pr of essi onal woul d have. 12: 41
Is there any particular -- because | didn't have -- | 12: 42

don't think I have Dr. Foroosh's testinony here except 12:42

for the -- this long transcript in 2054. 1s there 12: 42
any -- if it's not in here, then | mnmight not be able 12: 42
to give you -- |I'd have to go back to you on that 12: 42
because | don't quite remenber. 12: 42
So sitting -- 12: 42
I only have 2054 that pertain to Foroosh, yeah. 12: 42
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Q Dr. Kusnoto, |'d be happy to provide you with a copy
of Dr. Foroosh's declaration if that would help you
answer ny question, but it sounds like it's not
sonet hing that you considered and you haven't reached
an opinion on this as far as whether Dr. Foroosh has
applied a different understandi ng of any terninol ogy
in Kimthan what a dental professional would have?

MS. PARKS: Objection to form

A. I'"mnot sure but |I don't think, you know,

Dr. Foroosh -- so you are asking me if Dr. Foroosh
conmpl etely mi sunderstood the term nol ogy as what |
menti oned just now, |ike standard orthodontic

phot ographs, clear aligners, and teeth alignment, is
t hat what you are -- you are nentioning? | nmean,
that's your question, right?

So I, you know, in my opinion, again,
don't have it in front of me here, don't quite
remenber, but in my opinion, Dr. Foroosh is not
m sunder st andi ng any of those. He understand what
clear aligners nean and what the standardized
ort hodonti c phot ographs neans.

BY MR. ARGENTI
Q So there's no terminology in Kimthat you would point
me to that you think Dr. Foroosh m sunderstood or

applied a different understandi ng than a denta
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prof essional would, right? 12: 44

MS. PARKS: Objection to form 12: 44

A. Not that |'m aware of, having no docunent here in 12: 44
front of me, just based on my recollection, yeah. 12: 44

BY MR. ARGENTI : 12: 44

Q Again, Dr. Kusnoto, | would be happy to provide a copy 12:44

of Dr. Foroosh's declaration if it would help you 12: 44
answer this question. Wuld you |like a copy? 12: 44

A. I, you know, I'mnot sure if it's needed but I'm -- 12: 44
when |'m preparing this, | did take a | ook at Foroosh 12: 45

but not -- it's been a while, okay? So when -- when | 12:45

am gl ancing through it, I -- | do think Dr. Foroosh is 12:45

not m sunderstandi ng any of this. 12: 45

Q Why don't we, just to avoid any concern about this 12: 45
i ssue, I'"'mgoing to upload a copy of Dr. Foroosh's 12: 45

decl arati on. 12: 45

Do you have a copy of Dr. Foroosh's 12: 45

declaration there with you today, Dr. Kusnoto? 12: 45

A. No. 12: 45
MS. PARKS: Are you referring to Exhibit 12: 45

10027 12: 46

MR. ARGENTI: That's correct. 12: 46

THE W TNESS: Ckay. Just want to make sure 12:46

| have it here. | don't see it. ©Oh, |I'mlooking at 12: 46
the wong file. Sorry. This is 2000. That's why. 12: 46
Page 42

Veritext Lega Solutions
calendar-pnw@veritext.com 800.831.6973




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CORRECTED COPY

Yeah. Yeah, this is what |'mlooking for. Yeah, |
found it.
BY MR ARGENTI

Q You do have a copy of that --

A. No, no, no, | was |ooking at the wong pile; so yeah
okay.
Q And is that -- is that Exhibit 1002 in the '248 |PR?

A. Yes, it is 1002.
Q Do you al so have a copy of Exhibit 1002 in the '945
| PR?
A Yes, |I'm | ooking at '248, 1002, '248. Yeah, because
they're both the sane nunber.
Q They're both 1002, but | just want to nmake sure you
have the 1002 fromthe '248 | PR
A. Yes.
Q And the --
A Yes.
Q Fromthe '945 --
A Yes, yes, | have both.
Q -- IPR  Okay.
So now t hat you have both exhibits
available to you, 1'Il ask the question again
Are there any terns fromthe Kimreference
that you believe Dr. Foroosh interpreted differently

than a dental professional would have?
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A. Give nme a nonment to |look at the paragraph. Trying to
find ny, oh, there you are, ny Kimreference. It get
buried under the files.

In terns of those three things that | had
mentioned pertaining to Kim you know, | think for the
nmost part Dr. Foroosh is grasping the term nol ogy
correctly.

Q And are there any other terms in Kimthat you would
point nme to as sonmething that Dr. Foroosh
m sinterpreted conpared to how a dental professiona
woul d understand it?

A As term nol ogy, not that |I'm aware of.

Q Now | "Il ask about the Invisalign reference which is
Exhi bit 1006. Do you have a copy of that there?

A Yeah. Yes, | have 1006 here.

Q Okay. Are there any terns fromthe Invisalign
reference, Exhibit 1006, that you believe Dr. Foroosh
interpreted differently than a dental professiona

woul d have?

A One second. | think I hear somebody knocking on the
door, | should ignore it or --
Q Do we need to go off the record for a second?

MS. PARKS: Yeah.
A I'"'m not sure who that is actually.

BY MR. ARGENTI :
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Q Well, | can tell it's not Ms. Parks, so go ahead if 12: 55
you need to answer, then go ahead and go answer it. 12: 55

A Yeah. It's the guy bringing lunch. Sorry about that. 12:55

Yeah, let ne just give ne a mnute try to organize 12: 55
here. .. 12: 55

(Of the record at 12:55 p.m) 12: 55

(On the record at 12:58 p.m) 12: 55

A | think for a -- yeah, so | have rearranged this a 12: 58
little bit, so -- | think with the exception of the 12: 58
illustration of poor fit, okay, for the nost part, 12: 58

he's getting the term nol ogy correct. 12: 58

BY MR. ARGENTI : 12: 58
Q Okay. Now |I'll ask about the Sal ah reference. 12:58
A. MM hrmm 12: 58
Q VWi ch is Exhibit 1008. Do you have a copy of that 12: 58
too? 12: 59

A Yeah, | have it here, 1008. 12: 59
Q Are there any terns fromthe Sal ah reference Exhibit 12: 59
1008 that you believe Dr. Foroosh interpreted 12: 59
differently than a dental professional would have? 12: 59

A Here, but that's the -- I'msorry, that's the guy 12: 59
agai n. 13: 00

Yeah, | think for the nost part he also get 13:00

it correct, | mean, in termof the terninology. 13: 03
Q Last I'Il ask you about the Frey blog exhibit, Exhibit 13:03
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1009. Do you have a copy of that avail abl e? 13: 03
Yeah, | have 1009. 13: 04
Are there any terms or phrase in Exhibit 1009 that you 13:04

believe that Dr. Foroosh interpreted differently than 13: 04

a dental professional would have? 13: 04
I don't think -- | don't think Dr. Foroosh use any 13: 04
phrase reference. | don't think he refer to phrase at 13:05
all. 13: 05
So | would agree that it's not a reference in the 13: 05
obvi ousness conbi nations at issue here. 13: 05
Yeah. 13: 05
But since you nentioned Frey in your paragraph 57 of 13: 05
your decl arati on. 13: 05
MM hrmm 13: 05

You go on to say that that's one of the exhibits that 13: 05
uses special termnology. | just want to ask you, 13: 05
again, are there any terns in Frey Exhibit 1009 that 13: 05

you believe Dr. Foroosh interpreted differently than a 13:05

dent al professional would have? 13: 06
Yeah, |'m not sure how to answer this because there is 13:06
none in Foroosh that refer to -- even the simlarity 13: 06
to -- to this, with -- | nean, let ne -- let nme see. 13: 06
Dr. Kusnoto, Dr. Foroosh in his declaration on the 13: 07
' 248 Patent, Exhibit 1002, nmentions Exhibit 1009 in 13: 07
paragraphs 73 and 90, if that hel ps your review 13: 07
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Par agraph 737 13: 07
73 and 90. 13: 07
In paragraph 73, | think Dr. Foroosh is -- he got it 13: 11
all good. | nean, all the termnmi nology there is good. 13: 11
Still not quite sure about the paragraph 90. 13: 11

The first sentence of paragraph 90 in 13: 12
Dr. Foroosh is the one that I'ma little bit unsure, 13:12
because to me, it reads like it's a -- it's a methods 13:12

for orthodontics practice, which is, if we go back to 13: 12
2017, this nmethod was kind of a one off, you know, 13:13

it's not really proposed or reinforced by the board or 13:13

the -- the education to ask the patient to use their 13: 13
own phone to acquire imge because that -- the first 13: 13
sentence kind of suggests that it's -- it's a 13:13
consistent with nmethods for orthodontic practice. 13:13

It's alnost |ike generalization but, you 13:13
know, if it's refer only for Frey, there's one -- one 13: 13
i nstance here then, | nmean, this depiction is good. 13: 14

Okay. So aside fromyour disagreenment with the first 13: 14

sentence of paragraph 90, to the extent that it's 13: 14
purporting to refer to a generalized approach to 13: 14
practice, you do not take issue with Dr. Foroosh's 13: 14
under st andi ng of any term nology in Exhibit 1009, 13: 14
correct? 13: 14
Yeah, no disagreenent in term of term nol ogy. 13: 14
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Let's turn now to paragraph 48 of your '248 13: 14
decl aration on page 32. Sorry, | m sspoke. Let's 13: 14

turn to paragraph 58 of your '248 declaration on page 13: 15

37. 13: 15
58, yeah. 13: 15
And this is where you begin your discussion of the 13: 15
Invisalign prior art reference, right? 13: 15
Mm hrmm 13: 15

Alittle bit nore than hal fway down the paragraph 58 13: 15

your decl aration says, Invisalign also instructs 13: 15
orthodontists to performsteps in office that could 13: 15
not be performed remotely or virtually, such as 13: 15
assessing tight contacts with floss and testing 13: 15
aligner retention with a dental scaler. 13: 15

Do you see that? 13: 15
Yes. 13: 15

What are the tight contacts that that sentence refers 13: 15

to? 13: 16
Ch, it's the contacts between two teeth. Yeah, 13:16
sonetinmes as teeth be noved, they beconme either too 13: 16

tight or too |l oose or it doesn't contact to where it's 13:16
supposed to be. 13: 16

Woul d assessing tight contacts with floss be done with 13:16

the aligner worn on the teeth? 13: 16
No. 13: 16
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When the Invisalign guide refers to assessing tight
contacts with unwaxed floss, that's not sonething that
eval uates aligner fit, right?

No, it's not for aligner fit.

Now let's turn to paragraph 64 of your '248

decl aration, please.

64? Yes.

In the first sentence of paragraph 64, do you see
where you say, In reality, there was no way to naeke
quantitative evaluations of aligner fit froma visua

i nspection of a digital inage in 20177

Mm hrmm

When you say there was no way to make quantitative
eval uations of aligner fit fromvisual inspection of a

digital image in 2017, do you nean it was inmpossible?

Yeah, it is quantitative -- okay? -- measurenent.
Yeah, it is inpossible. [If you, you know, what -- if
it's a precise neasurenent, yeah, it is -- it's not

there in 2017.

And by visual inspections, you nean by a dentist's or
orthodontist's eyes nmmking a visual inspection, right?
Froma digital inmage, and this is pertaining to

| ooki ng at the pictures, yeah

Do you have an opini on whet her using conputer inmage

anal ysis woul d have allowed for quantitative
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eval uations of aligner fit of a digital inmage in 2017? 13:18

A I think depends on the techniques used, but | was 13:18
unaware of any digital technology that is able to 13: 19
quantify aligner fitness in termof mllinmetrics or 13:19

sone units of measurements at that tinme. 13: 19

Q So when you say there was no way to do it in 2017, are 13:19
you sayi ng you are not aware of a known way to do it 13: 19

or that it would have been inpossible? 13: 19

MS. PARKS: Objection to form 13: 19

A Coul d probably nmean both, you know, from ny point of 13: 20
view as an orthodontist, clinicians |ooking at 13: 20

t wo- di mensi onal imge being project to ne, then I 13: 20
woul d say there is no way to -- for me as an 13: 20
orthodontist to measure it w thout, you know, at -- 13: 20

with the technol ogy that happened there in 2017. 13: 20

But, you know, | don't know if there is any 13:20

ot her nmethods that they can, you know, use at that 13: 20

tinme to nmeasure such thing. 13: 20

BY MR. ARGENTI : 13: 20
Q Are you saying you aren't sure whether it was possible 13:20
to make quantitative evaluations of aligner fit from 13: 20

vi sual inspection of a digital inmage in 2017? 13: 21

MS. PARKS: Objection to form 13: 21

A. | think with the technology in 2017 fromthe 13: 21
ort hodonti st point of view, and using the digital 13: 21
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technology at that tinme, this quantitative eval uation
of aligner fit, it's -- it's not possible at that

2017.

BY MR. ARGENTI :

Q

It would not have been possible to make quantitative
eval uations of aligner fit using conputer image
anal ysis analyzing a digital imge in 2017, that's
your testinony?

MS. PARKS: Objection to form
Yeah, with a digital inage provided to us, as an
orthodontist at -- using the technology at that tine,

I would say it is not possible.

BY MR. ARGENTI :

Usi ng what technology at that tinme?
We don't yet have solid, deep learning, for instance,
we don't have yet solid Al technology that's able to

identify the region of tooth -- tooth for tooth and

how far it is fromthe actual alignnment, for instance.

Okay? And then just by looking at the digital imge
and at that tinme.

So | nmean, in the |ab, probably, but I'm
not aware of anything on the hand of an orthodonti st
that we can use this.

Ch, so when you're saying it would not have been

possi bl e, you are saying it was not in w despread use
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A

anong orthodontists?
I'm not aware --
MS. PARKS: Objection to form

Yeah.

BY MR ARGENTI :

Q

VWhen you're saying it would not have been possible to
make quantitative evaluations of an aligner fit using
computer inmage analysis of a digital inmage in 2017,
what you nean is that it was not part of the
wi despread standard of care for orthodontists at that
time; is that right?

MS. PARKS: Objection to form
Then yes, because we were just -- didn't have any
tooth that we can use readily and publicly avail able
or can even as our diagnostic tools to performso in

2017.

BY MR. ARGENTI :

Q

Let's | ook now at the previ ous page of your
decl aration, page 42 and paragraph 63.
In this paragraph, you have a photograph
from Exhi bit 2063, correct?
Yes.
And in the sentence above that photograph you say,
I mportantly, the separation cannot be asserted with

precision even -- sorry. Let nme start that over
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A. Okay. 13: 26
Q In the sentence above that photograph, you say, 13: 26
I mportantly, the separation cannot be assessed with 13: 26
preci sion even though this appears to be a 13: 26

hi gh-qual ity photograph taken with controlled lighting 13:26

in acquisition conditions, not a patient-created 13: 26
cel | phone i mage. 13: 26

Do you see that? 13: 26

A. Yes. 13: 26
Q Why do you say the separation can't be assessed with 13: 26
precision in this picture? 13: 26

A Because we just sinmply didn't have tool available or 13: 26
to assess the situation in metrics, mllinetrics. W 13: 26

know there is a separation but how far and how much we 13:26

don't know. 13: 26

Q And you don't know because there was no wi despread -- 13: 27
A Tool s. 13: 27
Q -- available tool that was part of the standard of 13: 27
care at that time? 13: 27

A Yes. 13: 27
MS. PARKS: Objection to form 13: 27

BY MR. ARGENTI : 13: 27

Q Let's turn to paragraph 74 now on page 49 of your '248 13:27

decl arati on. 13: 27
A Page 497 13: 27
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Ri ght, paragraph 74. 13: 27
Yes. 13: 27
In this paragraph, you discuss Kims disclosure 13: 27
regardi ng checking a photo or video of an aligner 13: 27
currently worn by the orthodontic patient to determine 13:27
if the aligner is normal and corresponds to an 13: 27
appropriate step, correct? 13: 27
Yes. 13: 28
At the end of paragraph 74, you say that the 13: 28
assessnment of the aligner is normal, means assessing 13: 28
whet her it has abnormalities such as damage, right? 13: 28
Yes. 13: 28
If an aligner is damaged, could that prevent it from 13: 28
fitting on the teeth properly? 13: 28
Sonetimes yes, sonetines no, depends on how extensive 13: 28
is the danage and where the damage is. 13: 28
Al i gner damage coul d cause an aligner fit issue, 13: 28
correct? 13: 28
Agai n, dependi ng on where the damage is. Sonmetines it 13:28
fits well, sometimes it does not. 13: 29
Are you fanmiliar with the term bonded expander in the 13: 29
context of orthodontic treatnent? 13: 29
Yes. 13: 29
What is a bonded expander? 13: 29
It's a type of orthodontics device which is bonded or 13: 29
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glued to the tooth, teeth, and it's being used to 13: 29
wi den the jaw. 13: 29
So a bonded expander is an orthodontics appliance, 13: 30
right? 13: 30
It's an orthodontics appliance. 13: 30
Let's turn to paragraph 83 of your '248 declaration 13: 30
pl ease, where you discuss Salah. Let me know when 13: 30
you're there. 13: 30
Yes, |'m here. 13: 30

Looking at figure 11 of Salah that you have included 13: 30

on this page, would you agree that this is an imge of 13:30

teeth fitted with an orthodontic appliance? 13: 30
Yeah, this is teeth with orthodontic appliance. 13: 31
And woul d you al so agree that Sal ah teaches taking 13: 31
such dental inmages with a cell phone? 13: 31
Sal ah has the ability to take the image with a 13: 31
cel | phone. 13: 31

Under that inmage, figure 11, three |ines down, do you 13: 32

see where it has parentheses and it starts a quote, 13: 32
"Salah simlarly teaches." 13: 32

Do you see that sentence? 13: 32
Yes. 13: 32
And the sentence reads, Salah simlarly teaches 13: 32

acquiring dental inmages with a cell phone, including of 13:32

teeth fitted with orthodontic appliances. 13: 32
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That sentence is accurate, correct?

A Yes.

MR. ARGENTI: Why don't we take a break and
I think I'm about done here but we'll take a short
break and then we can cone back and see if we have any
addi ti onal questi ons.
THE W TNESS: Ckay. Like 10 m nutes?
MR. ARGENTI: Yeah, let's do -- why don't
we do till a quarter to the hour. How about that?
10: 45. 12:45 your tine.
THE W TNESS: Ckay.
MR. ARGENTI: All right. Thank you.
(Recess taken at 1:33 p.m)
(On the record at 1:45 p.m)
BY MR. ARGENTI
Q Dr. Kusnoto, during any of the breaks today, did you
di scuss your testinony with counsel for Denta

Moni t ori ng?

A No.

MR. ARGENTI: Thank you. That's all the
questions | have unless | have any followup after
redirect.

MS. PARKS: Okay. | just have a coupl e of
questions for you Dr. Kusnoto.

EXAM NATI ON
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BY MS. PARKS: 13: 45
Q So first can you please pull up your '248 Patent 13: 45
decl arati on. 13: 46

A. Yes. 13: 46
Q Can you turn to paragraph 87. 13: 46
A. Yes. 13: 46
Q About hal fway down that paragraph do you see the 13: 46
citation to Exhibit 2054 where it says Foroosh 13: 46
transcript or Foroosh TR, period? 13: 46

A. MM hmm 13: 46
Q When you prepared the opinions set forth in this 13: 46
declaration in paragraph 87, did you review 13: 46

Dr. Foroosh's transcript? 13: 46

A. I did. 13: 46
Q Okay. And then earlier today, do you recall 13: 46
M. Argenti asking you questions about what terns and 13: 47

the various references have specific neaning for 13: 47
dental professionals? 13: 47

A. Yes. 13: 47
Q And do you also recall telling M. Argenti that you 13: 47
had conversations with Dr. Mongan about the substance 13: 47

of these | PRs? 13: 47

A. Yes. 13: 47
Q In the course of those discussions with Dr. Mongan, 13: 47
did he ask you for clarification about any terns used 13: 47
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in the references?

A Excuse me, any term of what?

Q In your discussions with Dr. Mongan, did he ask you
for clarification about the neaning of the terms used
in various references?

MR. ARGENTI: Objection, scope.

A I"'mhaving a little bit problemhearing. Termin
vari ous references?

BY MS. PARKS

Q Yes. Yes. In your discussions with Dr. Mongan, did
you discuss with himthe nmeaning of ternms used in the
references?

MR. ARGENTI: Objection, scope.

A. If you are -- again, | don't quite get the | ast
sentence. |'mso sorry. Termof sinmlar references?
Is that --

BY MS. PARKS
Q Yes, | can try it a different way.
Did you discuss with Dr. Mongan the meaning
of the Kimreference, the Invisalign reference, the
Sal ah reference, and the Frey reference?
MR. ARGENTI: Objection, scope, form
A Ch, the nmeaning of -- of that, yes.
BY MS. PARKS:

Q And in each case in your discussions with Dr. Mngan
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did you give himyour view of the meaning of those 13: 49
references fromthe perspective of a dental 13: 49

pr of essi onal ? 13: 49

MR. ARGENTI: Objection, scope, form 13: 49

A. Yeah, | clarified the neaning. 13: 49
BY MS. PARKS: 13: 49
Q Okay. And turning back to your '248 Patent 13: 49
decl aration, can you please | ook at paragraph 64. 13: 49

A. Yes. 13: 49
Q And do you recall discussing the first sentence of 13: 49
paragraph 64 with M. Argenti earlier? And this is 13: 49

the sentence that states, "In reality, there is no way 13:49

to make quantitative evaluations of aligner fit froma 13:49

vi sual inspection of a digital inmage in 2017"7? 13: 50

A. Yes. 13: 50
Q And do you recall telling M. Argenti that there was 13: 50
no wi despread tool for doing this quantitative 13: 50

eval uation as of 2017? 13: 50

A. Yes. 13: 50
Q Putting aside whether a tool was wi despread, are you 13: 50
aware of any tools for doing this quantitative 13: 50
evaluation in 20177 13: 50

A. No. 13: 50

MS. PARKS: Okay. No further questions for 13:51

me. Thank you, Dr. Kusnoto. 13: 51
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Dr.

MR. ARGENTI: Nothing fromme. Thank you, 13: 51

Kusnot o. 13: 51

THE W TNESS: Thank you very much. 13: 51
(The deposition was concluded at 1:51 p.m

Si gnature of the wi tness was not requested

by counsel for the respective parties

hereto.)
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CERTI FI CATE OF NOTARY

STATE OF M CHI GAN)

) SS

COUNTY OF MONRCE )

I, LEISA PASTOR, certify that this

deposition was taken before ne on the date

herei nbefore set forth; that the foregoing questions
and answers were recorded by ne stenographically and
reduced to conputer transcription; that this is a
true, full and correct transcript of nmy stenographic
notes so taken; and that | amnot related to, nor of
counsel to, either party nor interested in the event

of this cause.

LEI SA PASTOR, CSR-3500, CRR
Notary Public,

Monroe County, M chigan

My Comm ssion expires: 9/7/27
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted




fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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