Morgan Lewis

Petitioner lululemon’s
Demonstratives For Oral Argument

April 3, 2025

lululemon usa inc. v. Nike, Inc.
IPR2024-00159 (Patent 9,375,046)

lululemon Ex. 1024
lululemon v. Nike
IPR2024-00159
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



The ‘046 Patent

Neutral Position Extended Position

(Ex. 1001, Fig. 1 (annotated)) (Ex. 1001, Fig. 2 (annotated))
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Claim 1 Of The ‘046 Patent

(Ex. 1001, Claim 1)
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Claim 8 Of The ‘046 Patent

(Ex. 1001, Claim 8)
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Claim Construction
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“Tubular Structures / Tubular Rib Structures”

lululemon’s Construction Nike’s Construction

“tube-like structures” that

elongated hollow structure —eed et e Fellem

(Ex. 1014, 3-6; Petition 14-15)

®© Puma District Court:; "tube-like structures”

(Ex. 1012, 17)
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Tubular Structures Can Be Channels

(Ex. 1001, 10:66-11:3)
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Nike's Patents Confirm Channels Have Open-Periphery

In an exemplary embodiment, channel 500 may include a
groove 602 formed in midsole 200 at midfoot region 12 of
sole structure 101. In some embodiments, groove 602 may be

(Ex. 1016, 10:33-35)

(Ex. 1017, 6:27-31)

Reply, 5-6 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE




Claim Differentiation Confirms Open-Periphery Disclosure

Nike's '604 Patent, a grandchild of the ‘046 Patent, includes claim 10,
which covers a “tubular rib structure” that is not attached at both edges.

10. The article of claim 8, further comprising a second
curved portion, wherein the first curved portion and the
second curved portion are attached together to define a tube
forming a tubular rib structure.

11. The article of claim 10, wherein the second curved
portion 1s attached to the first curved portion at the first edge
and the second edge.

(Ex. 1018, Claims 10-11)

Reply, 8-9 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Reply, 4 (emphasis added)

The Ordinary Meaning Of Tubular Structures Is Broad

The court in the Puma Litigation noted that the “specification provides that the
tubular structure can vary in shape and dimensions.” (Ex. 1012, 16)

Nike argued in the Puma Litigation that the “ordinary meaning of ‘tubular’ or ‘tube-
like' [] is broader than "tube’ because it can encompass something that merely
resembles a tube.” (Ex. 1021, 24)

Nike argued in the Puma IPR that “ordinary meaning of ‘tubular’ or ‘tube-like’ [] is
broader than ‘tube’ because it can encompass something that merely resembles a
tube” and “"the ‘046 Patent does not limit the shape or dimension of the ‘tubular

structure, (Ex. 1001, 7:34-44), which means ‘tubular structures’ do not have to be
‘tubes.” (Ex. 1022, 13)

Nike's expert in the Puma IPR asserted that “[a] structure can be ‘tubular’ without

having a tube shape|,] [flor example, a structure may be tube-like but not have a
tube shape.” (Ex. 1023, 18)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

10



No Definition Or Disclaimer Means Full Scope Applies

® “There is a heavy presumption that claim terms are to be given their

ordinary and customary meaning.” Aventis Pharms. Inc. v. Amino Chems. Ltd., 715
F.3d 1363, 1373 (Fed. Cir. 2013)

® “Absent a clear disavowal or contrary definition in the specification or the
prosecution history, the patentee is entitled to the full scope of its claim
language.” Aug. Tech. Corp. v. Camtek, Ltd., 655 F.3d 1278, 1286 (Fed. Cir. 2011)

® A “patentee is free to choose a broad term and expect to obtain the full
scope of its plain and ordinary meaning unless the patentee explicitly

redefines the term or disavows its full scope.” Thorner v. Sony Comput. Ent. Am.
LLC, 669 F.3d 1362, 1367 (Fed. Cir. 2012)

Reply, 3-4 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 11



Nike Confirmed No Lexicography Or Disavowal Of Claim Scope

-
=

-

= -

(Ex. 1020, 23)
Page 12
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Dr. Brookstein Explained Tubular Structures Can Be Open-Loop

His declaration: His deposition:

® “"Good'’s rib portions 22 are tubular
structures, each having an elongate
hollow structure and the shape of a tube.”

(Ex. 2007, 39:14-18)

Figure from Good with Tubular Structure Annotations
(Ex. 1003, 159)

Petition, 29-30; Reply, 2 DEMONSTRATIVE EXHIBIT = NOT EVIDENCE 13



The ‘046 Patent’s Specification Does Not Require Closed-Loop

® “In some cases, rib structures can be hollow tubes formed in the knitted
component 100 by co-extensive and overlapping knit layers that are closed to
form the tube.” (Ex. 1001, 4:58-61)

® "at least one tubular course 804 may be joined by knitting to at least one web

course 806 so as to form a loop and close tubular rib structure 126" (Ex. 1001,
17:43-46)

® The “course 1002 may form the second curved portion of tubular rib structure

126 that closes tubular rib structure 126 and forms a hollow tunnel.” (Ex. 1001, 20:3-
5)

® The “first curved portion 416 and second curved portion 418 may be knitted
together to define the tube forming tubular rib structure 126." (Ex. 1001, 10:20-32)

Reply, 9-10 (emphasis added) DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 14



Non-Limiting Phrases Are Not A Clear Disavowal Of Scope

® “[U]se of ‘may’ and 'for example’ does not rise to the level of disclaimer or
disavowal.” In re Lockwood, 679 Fed. App'’x 1021, 1027 (Fed. Cir. 2017) (non-precedential)

® “[P]hrases such as ‘one technique, ‘can be carried out, and ‘a way’ indicate
that using Probelec XB 7081 is only one method for making the invention
and does not automatically lead to finding a clear disavowal of claim
scope.” Cont'l Cirs. LLC v. Intel Corp., 915 F.3d 788, 797 (Fed. Cir. 2019)

® “Under the most straightforward reading of this disclosure, the conditional
language ‘'may be used’ demonstrates the patentee’s unwillingness to make

control by a single organization a necessary feature of the invention.” Sri
Int’l, Inc. v. Dell Inc., No. CV 13-1534-SLR, 2015 WL 2265756, at *3 (D. Del. May 14, 2015),
aff d sub nom. SRI Int’l, Inc. v. Cisco Sys., Inc., 918 F.3d 1368 (Fed. Cir. 2019)

Reply, 10-11 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 15



No Justification For Importing Closed-Loop Requirement

“[1]t is improper to read limitations from a preferred embodiment
described in the specification—even if it is the only embodiment—
Into the claims absent a clear indication in the intrinsic record that
the patentee intended the claims to be so limited.”

Liebel-Flarsheim Co. v. Medrad, Inc., 358 F.3d 898, 913 (Fed. Cir. 2004)

Reply/ 11 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 16



The POPR Misrepresented Agreement On Claim Construction

T — o (POPR, 17)

Reply, 2 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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lululemon Described “Tubular” As “Like A Tube” — Not Closed-Loop

Nike mischaracterized lululemon’s statements:

“the specification compel[s] the conclusion that the claimed ‘tubular structures’ have
the shape of tubes, namely elongated hollow structures.” (Ex. 2003, 3) (emphasis added)

hollow. Dictionaries define “tubular” as “like a tube™ and “tube™ as a “hollow cylinder.” Razai

Decl., Ex. 7 at 1557 (defining “tubular™ as “of or shaped like a tube™ and “tube™ as “a hollow

cylinder or pipe or metal, glass. rubber, etc.. usually long in proportion to its diameter, used for

conveying fluids, etc.”) (emphasis added); Razai Decl., Ex. 8 (defining “tubular™ as “[o]f or having

the form of a tube” and ““tube™ as “[a] hollow cylinder, esp. one that conveys a fluid or functions

as a passage”) (emphasis added).

(Ex. 2003, 3)

Reply, 2; POPR, 17 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 18



Nothing Nike Cites Suggests An Agreement On Closed-Loop

® The claims recite “tubular” not “tube.”

® Nike relied on irrelevant statements:
e Ex. 2004, 68 (“a full tube of toothpaste is still a tube”)

» Ex. 2005, 12 ("tubular structures” can be shaped as “a
generally circular or elliptical cylinder”)

® There is no dispute that closed-loop cylinders can be tubular
structures.

® But tubular structures are not required to be closed-loop.

Reply, 2-6; POPR, 17 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 19



Record Shows: “Tubular Structure” Does Not Require Closed-Loop

® The '046 patent confirms that “tubular structures” can be channels with an open
periphery.

“Tubular structures” are "tube-like structures,” per Nike and the Puma court.
Nike confirmed no lexicography or disavowal of claim scope.

Nike argued that “tubular structures” are not necessarily “tubes.”

© O®© 0 ©

Related patents confirms that the ‘046 patent discloses “tubular structures” with
an open periphery.

® Dr. Brookstein confirmed that “tubular structures” include open-loop structures.

® Nike's reliance on non-limiting examples in the ‘046 patent does not justify
narrowing “tubular structures” to closed-loop configurations.

Petition, 14-15, 29-30; Reply, 2-6, 8-11 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 20
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Good Discloses Tubular Structures

Neutral Position

Extended Position Cross-Sectional View

(Ex. 1005, Fig. 1)

Petition, 19-21, 29-33

o T

(Ex. 1005, Fig. 2)
(Ex. 1005, Fig. 3)
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Good’s Tubular Structures Match Those In The ‘046 Patent

Dr. Brookstein Declaration:

‘046 Patent:

In different embodiments, tubular rib structures 126
can define one or more hollow tubes. A hollow tube
112 may be a generally unsecured area disposed
between first curved portion 416 and second
curved portion 418 of tubular rib structure that has
the configuration of a tunnel or channel.

(Ex. 1001, 10:66-11:3)

(Ex. 1003, 159)

Petition, 29-30; Reply 5, 13
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Good Discloses “Tubular Structures” Under Both Constructions

® [ululemon: plain and ordinary meaning
is “elongated hollow structures.”

® Nike: plain and ordinary meaning is
“tube-like” structures that need not
be hollow.

® Under both constructions, Good's rib
portions are tubular structures.

(Ex. 1005, Fig. 3 (annotated))

Petition 28-30; Reply, 3, 13 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Good Discloses “Tubular Structures”

® Good’s rib portions are tubular structures in at least one
configuration or mode of operation.

® “[IInfringement is not avoided merely because a non-

infringing mode of operation is possible.” Care Wireless
Licensing v. Apple Inc., 899 F.3d 1356, 1363 (Fed. Cir. 2018).

® “That which infringes, if later, would anticipate, if earlier.”
CommScope Techs. LLC v. Dali Wireless Inc., 10 F.4th 1289, 1294 (Fed. Cir.
2021).

Reply, 11-13; Petition 28-30 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Good’s Rib Portions Also Maintain Their Tubular Shape

(Ex. 1005, 12:55-59)

Reply, 12-13 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE Page 26



Good Anticipates Claim 2

® Good discloses its webbed areas and tubular structures extend along the
longitudinal direction

(Ex. 1005, Fig. 2 (annotated))

Petition, 33-36 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Nike’s Argument On Longitudinal Extension Is Flawed

® Nike mistakenly argues that Good'’s connecting and rib portions
do not extend along the longitudinal direction because they are
arranged circumfrentially.

® Nike's own expert testified that in a 3D coordinate system, “a line
[can] extend in the X direction and the Z direction
simultaneously.” (Ex. 1019, 47:3-8)

Replyr 14-15 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 28



Nike’s Argument Improperly Narrows Claim Scope

® Claim 2 recites “the plurality of webbed areas and the plurality of
tubular structures extend along the longitudinal direction.”

® This language does not require extension in a straight line.

Reply, 14 (emphasis added) DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 29
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Minami Anticipates Claim 8

® Minami discloses webbed areas, tubular structures, first and second curved
portions, and both neutral and extended positions.

Tubular Rib Structures & Webbed Areas Curved Portions

(Ex. 1007, Fig. 7A (annotated))

(Ex. 1007, Fig. 7A (annotated))

Petition, 60-68; Reply, 18 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Minami discloses tubular rib
structures where first curved
portions have greater curve length
than second curved portions

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Minami’s Upper Curve Is Longer

® Dr. Brookstein explained:

As can be seen, the representative tubular rib structure has two curved portions
and includes a first curved portion extending from the front side of adjacent
webbed areas and a second curved portion extending from the back side of
adjacent webbed areas. Ex.1007, [0061]. The first curved portion’s curve length is

greater than the second curved portion’s curve length as evidenced by the first

curved portion protruding farther and extending a greater distance between the
adjacent webbed areas than the second curved portion.
(Ex. 1003, 1132) (emphasis added)

(Ex. 1007, Fig. 7A (annotated))

Petition, 63-66; Reply, 18-21

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Dr. Pastore Acknowledged Minami’s Upper Curve Is Longer

Dr. Pastore testified:

(Ex. 1019, 63:15-20) (Ex. 1019, 66:17-67:3)

Reply, 19 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Drawings Are Useful For What They Reasonably Teach A POSITA

® Ex parte Jurek: “[A] person of ordinary skill in the art would readily observe in Praisner’s
Figure 3 that the ratio of the axial distance d1 of the first gap and the axial distance d2
of the second gap, illustrated as substantially or approximately the same length, ‘is less
than 2.0." Such a determination is not the result of measurements to determine precise
proportions or particular sizes of elements. Rather, it is based on what is illustrated in
Praisner’s Figure 3 to a person of ordinary skill in the art by mere viewing and
comparing two dimensions, that is, the length of the first axial distance d1 to the length

of the second axial distance d2." Appeal No. 2018-006215, Appl. No. 14/608,304, at 5-9
(PT.A.B. April 19, 2019) (emphasis added)

® Nested Bean v. Big Beings USA: "Here, the limitation is a very broad qualitative limitation.
We find that Petitioner’s analysis of Figure 1 is sufficient to show that ‘width of the suit

between the wing portions is greater than the width of the bodice portion.” IPR2020-
01234, FWD, at 29-30, 35-36 (PT.A.B. Jan. 24, 2022) (emphasis added)

Replyr 17 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 35



Drawings Are Useful For What They Reasonably Teach A POSITA

® Ex parte De Coninck et al.: "We thus agree with the Examiner that a simple observation
of Gruskin's Figure 6 reveals to a person of ordinary skill in the art that the top surface T
of handle 50 forms an angle of about 90° with a vertical axis passing through the top
and bottom of container 10. As 90° is greater than about 50°, Gruskin discloses an angle
‘a’, as called for by claim 1. Such a determination is not the result of measurements to
determine precise proportions or particular sizes of elements. Rather, it is based on what

is clearly shown in Gruskin's Figure 6 to a person of ordinary skill in the art." Appeal No.
2017-003938, Appl. No. 13/475,013, at 6-8 (PT.A.B. April 12, 2017) (internal citations omitted)
(emphasis added)

Replyr 17-18 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 36



Drawings Are Useful For What They Reasonably Teach A POSITA

® In re Aslanian: The court invalidated claims based on patent
figures and confirmed that courts “evaluate and apply the
teachings of all relevant references on the basis of what they

reasonably disclose and suggest to one skilled in the art”
590 F.2d 911, 914 (CCPA 1979) (citation omitted)

® In re Mraz. The court explained that “[d]escription for the

purposes of anticipation can be by drawings alone as well as

by words."
455 F.2d 1069, 1072 (CCPA 1972)

Reply, 16-17, 19, 21 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 37



Nike's Cases Are Distinguishable

® Hockerson-Halberstadt. This case involved a "quantitative
relationship” requiring specific measurements between a groove
and a fin. 222 F.3d 951, 956.

® In re Olson and Nystrom v. TREX: These cases focused on precise
measurements. 212 F.2d 590, 592 (CCPA 1954); 424 F.3d 1136, 1149 (Fed. Cir. 2005).

® Plantronics v. Aliph: The court observed that a specific patent's

figures “do not evidence actual dimensions.” 724 F3d 1343, 1351 (Fed.
Cir. 2013).

Reply, 19-20 DEMONSTRATIVE EXHIBIT = NOT EVIDENCE 38



Nike’s Arguments On Minami’s Upper Curve Length Are Flawed

® Nike wrongly states that Minami's Figure 7A was “never intended
to show the dimensions of anything.”

(Ex. 1007, [0062]) -

Reply, 18-19, 22 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 39



Nike’s Arguments on Minami’s Upper Curve Length Are Flawed

® Nike misinterprets Minami’s disclaimer that components are “not
necessarily to scale”

[0010] The invention can be better understood with refer-
ence to the following drawings and description. The compo-
nents in the figures are not necessarily to scale, emphasis
instead being placed upon illustrating the principles of the
invention. Moreover, in the figures, like reference numerals
designate corresponding parts throughout the different views. §

(Ex. 1007, [0010])

Reply, 20 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Ground 3
Minami discloses webbed areas

configured to move between neutral
and extended positions

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Minami’s Upper Stretches Between Positions

® Dr. Brookstein explained:

Minami’s knit element 131 stretches and can include different types of yarn that allow for
stretching. Minami’s knit element 131 stretches as a result of its loop structure and the
physical properties of the yarn (such as the elasticity or twist in yarn) that forms the knit
element 131. Minami provides that: “Depending upon the types and combinations of
stitches utilized, areas of knit element 131 may have a plain knit structure, a mesh knit
structure, or a rib knit structure, for example. The different types of stitches may affect
the physical properties of knit element 131, including aesthetics [and] stretch ... of knit
element 131." Minami also explains that knit element 131, which includes the connecting
portions corresponding to the ‘046 patent's webbed areas, has varying stretch properties
that depend on the type of yarn used and discloses that “[t]he different types of yarns
may affect the physical properties of knit element 131, including aesthetics [and] stretch

... of knit element 131"
(Ex. 1003, 1134) (internal citations omitted) (emphasis added)

Petition, 66-68; Reply, 25-26 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Minami Confirms Its Upper Is Configured To Stretch

[0054] The combination of knitted component 130 and skin
layer 140 provide various advantages to footwear 100. In
some configurations, however, skin layer 140 may be absent
from footwear 100. That is, knitted component 130 may be
utilized individually to form portions of upper 120, and knit-
ted component 130 may form a majority of relatively large
portion of each of surfaces 121 and 122. Moreover, the pres-
ence of protruding areas 133 when skin layer 140 is absent
may impart additional thickness or loft to upper 120, while
also varying the stretch properties of upper 120. Although
discussed in combination with skin layer 140, therefore, knit-
ted component 130 may be utilized individually.

(Ex. 1007, [0054])

(Ex. 1007, Claim 1)

Reply, 22-23, 25 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Reply, 23-24

Dr. Pastore Acknowledged Minami’s Upper Stretches

Dr. Pastore testified:

(Ex. 1019, 60:4-7)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Nike's Claims About Minami’s Lack Of Stretching Are Incorrect

® Nike incorrectly argues that Minami's inlaid strand and skin layer
indicate that Minami’s knit element is not configured to stretch.

® Nike provides no evidence that Minami’'s webbed areas are not
"designed to stretch.”

® Nike wrongly asserts that Minami’s webbed areas are not
configured to move between neutral and extended positions.

Reply, 22-26 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 45
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