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Overview of the ’046 Patent

4’046 Patent, Ex. 1001 at Cover
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Overview of the ’046 Patent

5

’046 Patent, Ex. 1001 at Figs. 4, 5

Directed to articles, e.g., footwear, having a knitted 
component including “tubular rib structures” and 
“webbed areas.”  

Pastore Decl. [Ex. 2006] at ¶23

’046 Patent, Ex. 1001 at Figs. 3
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Overview of the ’046 Patent

6

’046 Patent, Ex. 1001 at Fig. 26
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 
§ 103

1–3, 7, 16–18, 20 
3 Good

2 § 102 1–3, 7, 17, 18, 20 Munsing

3 § 102
§ 103

8, 9, 14, 15, 19 
9, 15 Minami
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Overview of Grounds 
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Claim 1 Claim 20 Claim 8

“Article” Independent Claims “Upper” Independent Claim

 Ground 1 (Good)
 Ground 2 (Munsing)

 Ground 3 (Minami)

POR, Paper 11 at 1
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Overview of Good

9

• Directed to a sock with a cuff

• The cuff has “several annular 
circumferentially-extending rib portions” 
and “several annular circumferentially-
extending connection portions” in an 
“axially alternating arrangement”

POR, Paper 11 at 8

Good, Ex. 1005 at Cover
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Overview of Munsing
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• 1888 patent directed to underwear

• Stretchy double-ribbed jersey fabric
POR, Paper 11 at 10–11

Munsing, Ex. 1006 at Cover
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Overview of Minami
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• Nike application

• Directed to knitted upper having 
various structural features including a 
“skin layer” and “protruding areas”

POR, Paper 11 at 12–13

Minami, Ex. 1007 at Cover
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Claim Construction
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“tubular structures” / “tubular rib structures”
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“tubular structures” / “tubular rib structures”
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’046 Patent, Ex. 1001 at 32:40–59 ’046 Patent, Ex. 1001 at 33:43–62
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“tubular structures”  =  “tubular rib structures”
  

15

Petition, Paper 1 at 61
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lululemon says “tubular structures” must be “tubes” 

16

Ex. 2003 at 3 (cited in POPR, Paper 6 at 17)

Ex. 2003 at 3 (cited in POPR, Paper 6 at 17)

In the parties’ parallel district court litigation: 
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lululemon says “tubular structures” must be “tubes” 
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In this IPR: 

Petition, Paper 1 at 15



Institution Decision, Paper 7 at 8
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The Board’s Construction
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lululemon argues on Reply that “tubular structures” need not be tubes
  

19

Petitioner’s Reply, Paper 15 at 4
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lululemon’s arguments side by side
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“ … Petitioner submits that ‘tubular 
structure’ must have the shape of 
a tube …”
Petition, Paper 1 at 15

“ … the claim term at issue is not 
‘tube’ … ‘tubular’ means ‘tube-like’ 
and does not require all properties 
of an actual tube …”
Petitioner’s Reply, Paper 15 at 4

vs.
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lululemon’s Reply claim construction arguments should be rejected

21

“At the very least, these inconsistent positions instill doubt that [Petitioner’s] claim 
construction arguments … presented in this proceeding are correct.”

PayPal Holdings, Inc. v. Fintiv, Inc., IPR2023-00744, Paper 29 at 21–23 (PTAB Oct. 2, 2024)
Case referenced in Sur-Reply, Paper 16 at 4



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

The Board’s construction does not exclude embodiments
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Sur-Reply, Paper 16 at 4–5
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The Board’s construction does not exclude embodiments
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’046 Patent, Ex. 1001 at Figs. 4, 5

’046 patent, Ex. 1001 at 10:66–11:3 (cited in Petitioner’s Reply, Paper 15 at 5)
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The Board’s construction does not exclude embodiments
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’046 patent, Ex. 1001 at 7:4–11 (cited in Petitioner’s Reply, Paper 15 at 5)
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The specifications of other unrelated patents are not instructive
  

25

“A particular term used in one patent need not have the same meaning when used in an 
entirely separate patent.”

Medrad, Inc. v. MRI Devices Corp., 401 F.3d 1313, 1318–19 (Fed. Cir. 2005) 
Case referenced Patent Owner’s Sur-Reply, Paper 16 at 5
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No specification support for “open-periphery configurations”
  

26

Sur-Reply, Paper 16 at 7
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lululemon misapplies the doctrine of claim differentiation
  

27

Sur-Reply, Paper 16 at 7
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lululemon misapplies the doctrine of claim differentiation
  

28

The Federal Circuit “decline[s] to apply the doctrine of claim differentiation where, as 
here, the claims are not otherwise identical in scope.” 

Indacon, Inc. v. Facebook, Inc., 824 F.3d 1352, 1358 (Fed. Cir. 2016) 
Case referenced Patent Owner’s Sur-Reply, Paper 16 at 7



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon misapplies the doctrine of claim differentiation
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’046 Patent, Ex. 1001 at 32:40–59

Ex. 1018 at 34:6–35, 34:38–44 (cited in Petitioner’s Reply, Paper 15 at 8) 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon misapplies the doctrine of claim differentiation
  

30

’046 Patent, Ex. 1001 at 34:57–35:6

Ex. 1018 at 34:6–35, 34:38–44 (cited in Petitioner’s Reply, Paper 15 at 8) 
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lululemon misapplies the doctrine of claim differentiation
  

31

Sur-Reply, Paper 16 at 8
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lululemon attempts to broaden the claims beyond their correct scope
  

32

Claim differentiation cannot be applied in a way that “overshadow[s] the express and 
contrary intentions of the patent draftsman.” 

Hormone Research Foundation, Inc. v. Genentech, Inc., 904 F.2d 1558, 1567 n.15 (Fed. Cir. 1990) 
Case referenced Patent Owner’s Sur-Reply, Paper 16 at 8
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Ground 1: lululemon Fails To Show That Good Anticipates Any of 
Claims 1–3, 7, 16–18, or 20 or Alternatively Renders Obvious Claim 3 

33
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 
§ 103

1–3, 7, 16–18, 20 
3 Good

2 § 102 1–3, 7, 17, 18, 20 Munsing

3 § 102
§ 103

8, 9, 14, 15, 19 
9, 15 Minami

34
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Good doesn’t disclose “tubular structures,” as properly construed
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Good doesn’t disclose “tubular structures”
  

36

Good, Ex. 1005 at Figs. 1, 3 (cited in POR, Paper 11 at 19) Good, Ex. 1005 at Figs. 2, 4 (cited in POR, Paper 11 at 20)
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Good doesn’t disclose “tubular structures”
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Pastore Decl., Ex. 2006 at ¶48 (cited in POR, Paper 11 at 19)

Good, Ex. 1005 at Figs. 3, 4 (cited in POR, Paper 11 at 19–20)
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Good doesn’t disclose “tubular structures”
  

38
’046 Patent, Ex. 1001 at Figs. 4, 5

Good, Ex. 1005 at Figs. 3, 4 (cited in POR, Paper 11 at 19–20)

Pastore Decl., Ex. 2006 at ¶49 (cited in POR, Paper 11 at 20)
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Good doesn’t disclose “tubular structures”
  

39

Petitioner’s Reply, Paper 15 at 5 

“Tubular structures” “contrasts with  ‘rib structures,’ described 
as having a ‘wavy, undulating, corrugated, or otherwise uneven 
appearance.”
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Good doesn’t disclose “tubular structures”
  

40

Institution Decision, Paper 7 at 10
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Good doesn’t disclose a “plurality of webbed areas” and a “plurality of 
tubular structures” extending along a “longitudinal direction” (claim 2) 
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Good doesn’t disclose claim 2
  

42

’046 Patent, Ex. 1001 at 32:60–33:3
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Good doesn’t disclose claim 2
  

43

Petition, Paper 1 at 34
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Good doesn’t disclose claim 2

44

Petition, Paper 1 at 35

Pastore Decl., Ex. 2006 at ¶52 (cited in POR, Paper 11 at 23)

Brookstein Tr., Ex. 2007 at 52:24–53:1 (cited in POR, Paper 11 at 23)
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Ground 2: lululemon fails to show that Munsing anticipates any of 
claims 1–3, 7, 17, 18, and 20

45
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 
§ 103

1–3, 7, 16–18, 20 
3 Good

2 § 102 1–3, 7, 17, 18, 20 Munsing

3 § 102
§ 103

8, 9, 14, 15, 19 
9, 15 Minami
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47

Munsing doesn’t disclose “tubular structures”
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Munsing doesn’t disclose “tubular structures”
  

48

Petition, Paper 1 at 50

lululemon’s entire argument:

Brookstein Decl., Ex. 1003 at ¶101
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Munsing doesn’t disclose “tubular structures”
  

49

Munsing, Ex. 1006 at Fig. 2 (cited in POR, Paper 11 at 26)

Pastore Decl., Ex. 2006 at ¶56 (cited in POR, Paper 11 at 25)
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Munsing doesn’t disclose “tubular structures”
  

50

Brookstein Decl., Ex. 1003 at ¶40 (cited in POR, Paper 11 at 26)

Brookstein Tr., Ex. 2007 at 41:7–11 (cited in POR, Paper 11 at 26)
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Munsing doesn’t disclose “tubular structures”
  

51

Pastore Decl., Ex. 2006 at ¶57 (cited in POR, Paper 11 at 27)

Munsing, Ex. 1006 at Fig. 2 (cited in POR, Paper 11 at 26)
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Munsing doesn’t disclose “tubular structures”
  

52

Institution Decision, Paper 7 at 12
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Munsing doesn’t disclose a “plurality of webbed areas” and a “plurality of 
tubular structures” extending along a “longitudinal direction” (claim 2)
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Munsing doesn’t disclose claim 2
  

54

’046 Patent, Ex. 1001 at 32:60–33:3
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Munsing doesn’t disclose claim 2
  

55

Munsing, Ex. 1006 at Fig. 1 (cited in Petition, Paper 1 at 54)

Munsing, Ex. 1006 at 2:1–4 (cited in Brookstein Decl., Ex. 1003 at ¶110)
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Munsing doesn’t disclose claim 2
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Pastore Decl., Ex. 2006 at ¶60 (cited in POR, Paper 11 at 30)
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Ground 3: lululemon fails to show that Minami anticipates any of claims 
8, 9, 14, 15, or 19, or alternatively renders obvious claims 9 or 15

57
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 
§ 103

1–3, 7, 16–18, 20 
3 Good

2 § 102 1–3, 7, 17, 18, 20 Munsing

3 § 102
§ 103

8, 9, 14, 15, 19 
9, 15 Minami

58
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59

Minami doesn’t disclose “the tubular rib structures have a first curved 
portion with a first curve length” that is “greater” than “a second curve 

length” of  a “second curved portion” (claim 8)
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Minami’s written description is silent as to curve lengths
  

60

POR, Paper 11 at 33
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Minami’s figures not drawn to scale
  

61

Minami, Ex. 1007 at [0010] (cited in POR, Paper 11 at 33)

Q: If a drawing is not to scale, then it 
doesn’t have the same proportions as 
what it’s representing? 

A: If it’s not to scale, it doesn’t have the 
same proportion. 
Brookstein Tr., Ex. 2007 at 76:17–21 (cited in POR, Paper 11 at 35)
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Minami’s figures not drawn to scale
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Minami, Ex. 1007 at Fig. 7A (cited in Petition, Paper 1 at 61)

Minami, Ex. 1007 at Fig. 7A (enlarged) (cited in Petition, Paper 1 at 65)
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lululemon’s reliance on proportions of Minami Figure 7A is improper
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“Under our precedent, however, it is well established that patent drawings do not define 
the precise proportions of the elements and may not be relied on to show particular sizes 
if the specification is completely silent on the issue. Absent any written description in the 
specification of quantitative values, arguments based on measurement of a drawing are of 
little value.” 

Hockerson-Halberstadt, Inc. v. Avia Grp. Int’l, Inc., 222 F.3d 951, 956 (Fed. Cir. 2000) 
Case referenced POR, Paper 11 at 34
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Hockerson-Halberstadt comparison
  

64

Hockerson-Halberstadt This IPR

HHI relied on patent figures to show that 
“a groove is wider than [] fins” 
(POR, Paper 11 at 34, 36)

lululemon relies on Minami’s Figure 7A to 
show that the first curve length is greater 
than the second curve length 
(Petition, Paper 1 at 64–65)

Written description “devoid of any 
indication that the proportions of the 
groove and fins are drawn to scale”
(POR, Paper 11 at 34)

Written description silent as to curve 
length, or any disparity in curve length
(POR, Paper 11 at 33)

No explicit disclosure that figures are not 
drawn to scale (U.S. Pat. No. 4,259,792)
(POR, Paper 11 at 34)

Written description explicitly says figures 
not drawn to scale 
(POR, Paper 11 at 33)
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Hockerson-Halberstadt, like here, involved “quantitative relationship”
  

65

Sur-Reply, Paper 16 at 15



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Post-Hockerson-Halberstadt cases
  

66

POR, Paper 11 at 35
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lululemon’s enlargement of Minami’s Figure 7A improper
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Q: Why do you include what you call “A 
magnified annotated excerpt of Minami’s 
Figure 7A here?

A: So I could make a visual observation of it. 

Brookstein Tr., Ex. 2007 at 69:9–70:6 (cited in POR, Paper 11 at 37)

Minami, Ex. 1007 at Fig. 7A (enlarged) (cited in Brookstein Decl., Ex. 1003 at ¶132)
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lululemon’s enlargement of Minami’s Figure 7A improper
  

68

Rejecting attempt to rely on a “greatly enlarged section of a small drawing obviously 
never intended to show the dimensions of anything.” 

In re Mraz, 455 F.2d 1069, 1072 (CCPA 1972) 
Case referenced POR, Paper 11 at 36–37
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Minami doesn’t disclose a longer first curve length
  

69

Minami, Ex. 1007 at [0061] (cited in Petition, Paper 1 at 64–65)

Q: Sure. In paragraphs 131 through 133 of 
your declaration, do you cite to anything else 
in Minami other than Figure 7A or paragraph 
61?

A: No. 

Brookstein Tr., Ex. 2007 at 73:17–21 (cited in POR, Paper 11 at 33)
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Minami doesn’t disclose “webbed areas” that are “configured to move 
between a neutral position and an extended position” (claim 8)
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Minami’s knit element is configured not to stretch
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Minami, Ex. 1007 at [0044], Fig. 7A (cited in POR, Paper 11 at 38)Pastore Decl., Ex. 2006 at ¶64 (cited in POR, Paper 11 at 38)
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Minami’s knit element is configured not to stretch
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Minami, Ex. 1007 at [0052] (cited in POR, Paper 11 at 38)

Pastore Decl., Ex. 2006 at ¶65 (cited in POR, Paper 11 at 38)
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Minami’s knit element is configured not to stretch
  

73

Holding that “configured to” requires that a structure be “designed … to accomplish 
the specified objective, not simply that [it] can be made to serve that purpose” 

Aspex Eyewear, Inc. v. Marchon Eyewear, Inc., 672 F.3d 1335, 1349 (Fed. Cir. 2012) 
Case referenced POR, Paper 11 at 39
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Minami’s knit element not configured to move between distinct configurations
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Pastore Decl., Ex. 2006 at ¶66 (cited in POR, Paper 11 at 39)

’046 Patent, Ex. 1001 at Figs. 4, 5
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Minami’s knit element not configured to move between distinct configurations
  

75

Petitioner’s Reply, Paper 15 at 22



IPR2024-00159 
Patent No. 9,375,046 

 

  

CERTIFICATE OF SERVICE 

The undersigned hereby certifies service on the Petitioner, pursuant to 37 

C.F.R. § 42.6(e) and by agreement of counsel, by electronic (e-mail) delivery of a 

true copy of the foregoing PATENT OWNER’S DEMONSTRATIVE 

EXHIBITS, which was served on March 31, 2025 to the following Counsel for 

Petitioner via e-mail: 

Ali S. Razai (Reg. No. 60,771) 
Benjamin J. Everton (Reg. No. 60,659) 
Jacob L. Peterson (Reg. No. 65,096) 
Morgan, Lewis & Bockius LLP 
600 Anton Boulevard, Suite 1800 
Costa Mesa, CA 92626 
ali.razai@morganlewis.com 
ben.everton@morganlewis.com 
jacob.peterson@morganlewis.com 
MLB-lululemon-IPR-046@morganlewis.com 
 

/s/ Timothy Haugh  
Timothy Haugh 
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