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(57) ABSTRACT

Various articles may include a knitted component formed of
mukiple knitted component portions. The knitted component
is formed of unitary knit construction and includes multiple
tubular rib structures and multiple webbed areas. An article of
footwear may inelude an upper incorporating a knitted com-
ponent. The upper may be assembled through a wrapping
process. The upper may comprise arcas with tubular rib strue-
tures arranged in different orientations over the forefoot
region, the midfoot region, the vamp region, and the heel
region of the article of footwear. Some regions of the upper
may have a greater number of tubular ril structures than other
regions. and some tubular rib structures can include tensile
elements.
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Overview of the ‘046 Patent

Directed to articles, e.g., footwear, having a knitted
component including “tubular rib structures” and
“webbed areas.”

Pastore Decl. [Ex. 2006] at 9123
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’046 Patent, Ex. 1001 at Figs. 4, 5

'046 Patent, Ex. 1001 at Figs. 3
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Overview of the ‘046 Patent

2514

2110

FIG. 26

'046 Patent, Ex. 1001 at Fig. 26
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Overview of Grounds

§ 102 1-3, 7, 16-18, 20

§ 103 3 Good
2 § 102 1-3,7,17, 18, 20 Munsing

§ 102 8,9, 14, 15, 19 ) .
3 § 103 9,15 Minami
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Overview of Grounds

“Article” Independent Claims

\
( \

Claim 1 Claim 20

» Ground 1 (Good)
» Ground 2 (Munsing)

POR, Paper 11 at1
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“Upper” Independent Claim

\
( \

Claim 8

» Ground 3 (Minami)




Overview of Good

United States Patent 19 {11] Patent Number: 4,702,091
Good et al. 451 Date of Patent:  Oct. 27, 1987
. .
e Directed to a sock with a cuff A ————— e i oS,

[76] Inventors: David S. Good; Daniel H. Good, both  “fiorney. Agent, or Firm—Shefte, Pinckney & Sawyer

of 1634 19th Ave., NE., Hickory, [57] ABSTRACT
N.C. 28601 A tubular ci knitted cuff member including a
[21] Appl. No.: 781,672 plurality of integrally knit alternating coursewise rib
_— portions and i iate coursewise ing por-
122]  Filed: Sep. 30, 1985 tions, each rib portion having a set bulky terry yarn and
[51] Inmt. CL* stretchable Jow denier ground yarn knitted in plated
[52] us.c. terry stitch construction with an elastic yarn inlaid in

66/180; 66/194  alternate stitches to produce a radially-outward

° (o [58] Field of Search . 66/172 R, 12 E, 173, rounded terry loap surface and each connecting portion
66/180, 194, 171 having the ground yarn in a single jersey stitch con-

[56] References Cited struetion with the elastic yarn inlaid alternately therein.

U.S. PATENT DOCUMENTS The cuff member is stretchable axially between a re-

circumferentially-extending rib portions” e O

adjacent one another and the connecting portions gen-

erally not visible and an extended condition with the rib

6 and connecting portions elongated to space the rib por-

i'?i;j:s .6‘,;]':65 tions axially apart. A method of knitting the cuff mem-
3,162,029 12/1964

3,250,095 5/1966 Bird

and “several annular circumferentially- e
extending connection portions” in an
“axially alternating arrangement”

POR, Paper 11 at 8

10 Claims, 14 Drawing Figures

-1- lululemeon Ex. 1005
IPR Petition - USP 9,375,046

Good, Ex. 1005 at Cover 9
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Overview of Munsing

» 1888 patent directed to underwear

* Stretchy double-ribbed jersey fabric

POR, Paper 11 at 10-11
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- . D. MUNSING.
o KWIT FABRIO,
No. 391,006, Patented Oot. 9, 1888.
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T ebresses. _FrerFortos.

-1- lululemon Ex. 1006
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Overview of Minami

US 20140130374A1
a9y United States

a2 Patent Application Publication (o) Pub. No.: US 2014/0130374 Al

Minami et al. (43) Pub. Date: May 15,2014
INCORPORATING Publication Classification
(51) Int.ClL
(717 Applicant: NIKE, INC, Beaverton, OR (US) A3 1704 (2006.01)

(52) US.CL
(72) Tnventors: Tetsuya T. Minami, Portland, OR (US); CPC o
James Molyneus, Portland, OR (US); USPC ...

. . . Doug . Wilken, Hillsboro, OR (US);

[ I e a p p I Ca t I O n Phil Woodman, Treviso (1T) (57) ABSTRAC

An article of footwear has an upper and o sole structure

,,,,,, ... A43B 1/04 (2013.01)
e 36/84

(21) Appl. No: 13944689 secured to the upper The upper includes a knitted component
o ’ and, insome configurations, a skin layer secured to the knitted
component. The knitted component may have a plurality of

(22) Tiled: Jul. 17, 2013 protruding areas that extend outward and away from a void
within the upper for receiving a foot ofa wearer. The protrud-
ing areas may include one or both of (a) a first tubular struc-
ture and an inlaid strand extending through the first tubular
(60) Provisional application No. 61/727,010, filed on Nov, structure and (b) a second tubular structure and yarn sections

* Directed to knitted upper having
various structural features including a
“skin layer” and “protruding areas”

Related U, Application Data

POR, Paper 11 at 12-13

;
12~ ! \110

103 102 o

-1- lululemon Ex. 1007
IPR Petition - USP 9,375,046

Minami, Ex. 1007 at Cover 11
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Claim Construction
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“tubular structures” / “tubular rib structures”
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“tubular structures” / “tubular rib structures”

1. An article comprising:

a plurality of webbed areas that include a plurality of
courses formed from a first varn, the webbed areas hav-
ing a front surface, the webbed areas configured to move
between a neutral position and an extended position, the
webbed areas being biased to move toward the neutral
position and

a plurality of tubular structures that are adjacent to the
webbed areas, the tubular structures including a plurality
of courses;

wherein at least one of the webbed areas or tubular struc-
tures is configured to stretch to move the webbed areas to
the extended position in response to a force applied to
the article

wherein in the neutral position, a first area of the front
surface is hidden from visual observation from a first
viewing perspective, and

wherein in the extended position, the first area of the front
surtace is revealed for visual observation from the first
viewing perspective.

B — - T T . R ———
- - P mm - F

’046 Patent, Ex. 1001 at 32:40-59
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'046 Patent, Ex. 1001 at 33:43-62

8. An upper comprising;

a plurality of webbed areas and a plurality of tubular rib
structures;

the plurality of webbed areas having a front side and a back
side:

the tubular rib structures being disposed adjacent to the
webbed areas;

the tubular rib structures having a first curved portion with
a first curve length extending from the front side of the
webbed areas, and a second curved portion with a sec-
ond curve length extending from the back side of the
webbed areas, the first curve length being greater than
the second curve length;

the webbed areas configured to move between a neutral
position and an extended position, the webbed areas
heing biased to move toward the neutral position; and

at least one of the webbed areas and the tubular rib struc-
tures| configured to stretch from the neutral position to
the extended position in response to a force applied to
the upper.

— — - S A~ -
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“tubular structures” = “tubular rib structures”

The *046 patent provides
that “tubular structures™ refer to the same structures as “tubular rnb structures.”

Ex.1001, 10:16-19: Ex.1003. q127.

Petition, Paper 1 at 61

15
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lululemon says “tubular structures” must be “tubes”

In the parties’ parallel district court litigation:

Both the ordinary meaning and the specification compel the conclusion that the claimed “tubular

structures™ have the shape of tubes. namely elongated hollow structures.

Ex. 2003 at 3 (cited in POPR, Paper 6 at 17)

— — - R —

Dictionaries define “tubular” as “like a tube™ and “tube™ as a “hollow cylinder.” Razai
Decl.. Ex. 7 at 1557 (defining “tubular™ as “of or shaped like a tube™ and “tube™ as *a hollow
cylinder or pipe or metal. glass, rubber. etc.. usually long in proportion to its diameter. used for
conveying fluids. ete.”) (emphasis added): Razai Decl.. Ex. § (defining “tubular” as ““[o]f or having

the form of a tube™ and “tube™ as “[a] hollow cylinder. esp. one that conveys a fluid or functions

as a passage”’) (emphasis added).

Ex. 2003 at 3 (cited in POPR, Paper 6 at 17)

16
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lululemon says “tubular structures” must be “tubes”

In this IPR:

Specifically. Petitioner submits that “tubular
structure” must have the shape of a tube. Thus. “tubular structures™ should be
construed as “elongated hollow structures.” Id. This construction is consistent with

the claim language and specification.

—— e ——————

Petition, Paper 1 at 15

17
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The Board’s Construction

Although not addressed by the district court. the parties and theirexperts

UNITED STATES PATENT AND TRADEMARK OFFICE
appear to agree that “tubular structures” comprise “co-extensive and

BEFORE THE PATENT TRIAL AND APPEAL BOARD overlapping knit layers that are c/osed to form the tube.” Compare Pet. 9
(quoting Ex. 1001, 4:58—61 (emphasisadded)). with Prelim. Resp. 17 (“The

LULUL%%?;}EEA INC., parties agree that, under either construction, a ‘tubularstructure’ mustbe a
. closed-loop structure that 1s shaped like a tube.™). Indeed. the specification
of the "046 patent clearly supports such an interpretation. See EX. 1001.
PI:g’:E bﬁgéi-. 17:43-46 (“at least one tubular course 804 may be joined by knitting to at

least one web course 806 so as to form a loop and e¢/ose tubular rib structure

IPR2024-00159

Patent9.375.046 B2 126" (emphasisadded)): id. at 20:3-5 (““course 1002 may form the second

curved portion of tubularrib structure 126 that eloses tubular rib structure

126 and forms a hollow tunnel” (emphasis added)): see also id. at 10:20-32
Before CARL M. DEFRANCO. GEORGE R. HOSKINS. and ] ]
STEPHEN E. BELISLE. Administrative Patent Judges. (“first curved portion 416 and second curved portion 418 may be knitted
DEFRANCO. Administrative Patent Judge. fogether to define the tube forming tubularrib structure 126 (emphasis

added)). Thus, for purposesof institution and consistent with the parties’

_ ~ DECISION , positions. we construe the claimed “tubular structures™as at least having a
Granting Institution of Inter Partes Review
35US.C. §314(a) closed periphery or circumference.

—— R e e g ) " _ S S ~ -

——— e, - e =7 - e - - " S

— - - P . s F

Institution Decision, Paper 7 at 8
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lululemon argues on Reply that “tubular structures” need not be tubes

——————— e e e e e — - — —

e —

As an initial matter, the claim term at issue i1s not “tube” but “fubular
structure.” Both parties. along with the district court. agree that “tubular™ means

“tube-like” and does not require all properties of an actual tube.

— e e — R —

Petitioner’s Reply, Paper 15 at 4

19
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lululemon’s arguments side by side

" . . ( “...the claim term at issue is not
... Petitioner submits that ‘tubular 4ube’ .. ‘tubular’ means ‘tube-like’

structure’: must have the shape of  VS. 414 does not require all properties
a tube ... of an actual tube ...”

Petition, P lat15 -
eution, Faper 1a Petitioner’s Reply, Paper 15 at 4

20
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lululemon’s Reply claim construction arguments should be rejected

“At the very least, these inconsistent positions instill doubt that [Petitioner’s] claim
construction arguments ... presented in this proceeding are correct.”

PayPal Holdings, Inc. v. Fintiv, Inc., [IPR2023-00744, Paper 29 at 21-23 (PTAB Oct. 2, 2024)
Case referenced in Sur-Reply, Paper 16 at 4

21
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The Board’s construction does not exclude embodiments

e e e —— — — -

lululemon incorrectly argues that the Board’s construction would exclude
embodiments in the specification that disclose tubular structures having the

configuration of a “channel.” Reply at 5—7. But the specification never indicates that

channels have open peripheries. Inlulemon merely assumes—without support—that

channels are open-periphery structures. /d.

Sur-Reply, Paper 16 at 4-5

22
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The Board’s construction does not exclude embodiments

—————————————————— e —

In different embodiments, tubular rib structures 126 can 128 FIG. 4
define one or more hollow tubes. A hollow tube 112 may be a
generally unsecured area disposed between first curved por-
tion 416 and second curved portion 418 of tubular rib struc-
ture that has the configuration of a tunnel or channel.

046 patent, Ex. 1001 at 10:66—-11:3 (cited in Petitioner’s Reply, Paper 15 at 5)

128 FIG. 5

'046 Patent, Ex. 1001 at Figs. 4,5

23
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The Board’s construction does not exclude embodiments

For example, knitted component 100 can
include ribs, tunnels, peaks and troughs, corrugations, steps,
raised ridges and recessed channels, or other uneven leatures
formed by the kit structure of knitted component 100. Such
features where they occur can extend across knitted compo-
nent 100 in any direction. In some embodiments, knitted
component 100 can include a plurality of tubular rib struc-
tures 126 and a plurality of webbed areas 128.

B T S S

e ——————— - e ——— . R

’046 patent, Ex. 1001 at 7:4-11 (cited in Petitioner’s Reply, Paper 15 at 5)

24
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The specifications of other unrelated patents are not instructive

“A particular term used in one patent need not have the same meaning when used in an
entirely separate patent.”

Medrad, Inc. v. MRI Devices Corp., 401 F.3d 1313, 1318-19 (Fed. Cir. 2005)
Case referenced Patent Owner’s Sur-Reply, Paper 16 at 5

25
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No specification support for “open-periphery configurations”

e . n — e T —————— e —

lululemon has not identified a single embodiment that is inconsistent with the
Board’s construction. Nor has Iululemon identified any support for its construction.
1.e., that the claimed “tubular structures™ include “open-periphery configurations.”
Thus. the Board’s preliminary construction for this term is consistent with every

embodiment in the "046 patent specification.

Sur-Reply, Paper 16 at 7

26
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lululemon misapplies the doctrine of claim differentiation

lululemon argues that the Board’s preliminary comnstruction violates the
doctrine of claim differentiation. Reply at 7-9. But lululemon’s claim differentiation
argument involves a different patent with different claims. In particular. lululemon
asks the Board to construe claims 1 and 20 of the 046 patent based on dependent
claim 11 of U.S. Pat. No. 10.273,604, a divisional of the "046 patent. /d. But

lululemon’s argument fails as a matter of law.

Sur-Reply, Paper 16 at 7

27
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lululemon misapplies the doctrine of claim differentiation

The Federal Circuit “decline[s] to apply the doctrine of claim differentiation where, as
here, the claims are not otherwise 1dentical in scope.”

Indacon, Inc. v. Facebook, Inc., 824 F.3d 1352, 1358 (Fed. Cir. 2016)
Case referenced Patent Owner’s Sur-Reply, Paper 16 at 7

28
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lululemon misapplies the doctrine of claim differentiation

1. An article comprising:

a plurality of webbed areas that include a plurality of
courses formed from a first yarn, the webbed areas hav-
ing a front surface, the webbed areas configured to move
between a neutral position and an extended position, the
webbed areas being biased to move toward the neutral
position and

a plurality of tubular structures that are adjacent to the
webbed areas, the tubular structures including a plurality
of courses;

wherein at least one of the webbed areas or tubular struc-
tures 1s configured to stretch to move the webbed areas to
the extended position in response to a force applied to
the article

wherein in the neutral position, a first area of the front
surface is hidden from visual observation from a first
viewing perspective, and

wherein in the extended position. the first area of the front
surface is revealed for visual observation from the first
viewing perspective.

’046 Patent, Ex. 1001 at 32:40-59

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

-

i i — -

B An amicle comprising:

a plurality of webbed areas including at least a first
webbed area and a second wehbed area,

wherein the webbed areas are configured o move
hetween a nentral position and an extended position in
response to a force applied to the article, and wherein
the webbed areas are biased towards the neutral posi-
trom: and

a first curved portion with a first edge and a second edge,
the first edge being adjacent to the first webbed area and
the second edge being adjacent to the second webbed
dred,

wherein the first curved portion is configured o move
from an unstretched position to a strefched position in
response to the force applied to the article, wherein the
first curved portion 15 blased towards the unstretched
position, wherein the unstretched position commesponds
with the neutral position of the webbed areas and the
stretched position corresponds with the extended posi-
tion of the webbed areas,

wherein in the unstretched position. a front surface of
each of the first and second webbed areas is at least
partiallv hidden from visual observation from a first
viewing perspective by the first corved portion, and

wherein in the stretched position, the front surfaces of the
first and second wehbed areas are at least partially
revealed for visual observation from the first viewing
perspective due to the movement of the first curved
partion,

1. The article of claim &, turther comprising a second
curved portion, wherein the first curved portion and the
second curved portion are attached together to define a tube
forming a tubular rib structure.

11. The article of claim 10, wherein the second curved
portion is attached to the first curved portion at the first edge
and the second edge.

I .

MM NI 09
Ex. 1018 at 34:6-35, 34:38-44 (cited in Petitioner’s Reply, Paper 15 at 8)



lululemon misapplies the doctrine of claim differentiation

20. An article comprising:

a plurality of webbed areas having a front surface, the
webbed areas configured to move between a neutral
position and an extended position, the webbed areas
being biased to move toward the neutral position, and

a plurality of tubular structures that are adjacent to the
webbed areas, the tubular structures:

wherein at least one of the webbed areas or tubular struc-
tures is configured to stretch to move the webbed areas to
the extended position in response to a force applied to
the article.

wherein in the neutral position, a first area of the front
surface is hidden from visual observation from a first
viewing perspective, and

wherein in the extended position, the first area of the front
surface is revealed for visual observation from the first
viewing perspective,

— — - e B —

’046 Patent, Ex. 1001 at 34:57—-35:6
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B An amicle comprising:

a plurality of webbed areas including at least a first
webbed area and a second wehbed area,

wherein the webbed areas are configured o move
hetween a nentral position and an extended position in
response to a force applied to the article, and wherein
the webbed areas are biased towards the neutral posi-
trom: and

a first curved portion with a first edge and a second edge,
the first edge being adjacent to the first webbed area and
the second edge being adjacent to the second webbed
dred,

wherein the first curved portion is configured o move
from an unstretched position to a strefched position in
response to the force applied to the article, wherein the
first curved portion 15 blased towards the unstretched
position, wherein the unstretched position commesponds
with the neutral position of the webbed areas and the
stretched position corresponds with the extended posi-
tion of the webbed areas,

wherein in the unstretched position. a front surface of
each of the first and second webbed areas is at least
partiallv hidden from visual observation from a first
viewing perspective by the first corved portion, and

wherein in the stretched position, the front surfaces of the
first and second wehbed areas are at least partially
revealed for visual observation from the first viewing
perspective due to the movement of the first curved
partion,

1. The article of claim &, turther comprising a second
curved portion, wherein the first curved portion and the
second curved portion are attached together to define a tube
forming a tubular rib structure.

11. The article of claim 10, wherein the second curved
portion is attached to the first curved portion at the first edge
and the second edge.

A R _ S e AT T Y P .
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lululemon misapplies the doctrine of claim differentiation

e ——— T — —— e S ——— g g it —— — ~
—_ - ——— ————— — S — ~ R

Claim 11 of the divisional *604 depends from a claim that has features far
different from claims 1 and 20 of the "046 patent. For example. claim 10 of the
divisional 604 recites a “first curved portion” and “second curved portion™ that
define a “tube.” Claims 1 and 20 of the 046 patent do not recite any of those
limitations. For this reason alone. lululemon’s claim differentiation argument fails

as a matter of law. See Indacon. 824 F.3d at 1358.

Sur-Reply, Paper 16 at 8
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lululemon attempts to broaden the claims beyond their correct scope

Claim differentiation cannot be applied in a way that “overshadow(s] the express and
contrary intentions of the patent draftsman.”

Hormone Research Foundation, Inc. v. Genentech, Inc., 904 F.2d 1558, 1567 n.15 (Fed. Cir. 1990)
Case referenced Patent Owner’s Sur-Reply, Paper 16 at 8

32
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Ground 1: lululemon Fails To Show That Good Anticipates Any of
Claims 1-3, 7, 16—-18, or 20 or Alternatively Renders Obvious Claim 3
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Overview of Grounds

§ 102 1-3, 7, 16-18, 20

§ 103 3 seee
2 § 102 1-3,7,17, 18, 20 Munsing

§ 102 8,9, 14, 15, 19 . .
3 § 103 9,15 Minami

34
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Good doesn’t disclose “tubular structures,” as properly construed
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Good doesn’t disclose “tubular structures”

Good, Ex. 1005 at Figs. 1, 3 (cited in POR, Paper 11 at 19) Good, Ex. 1005 at Figs. 2, 4 (cited in POR, Paper 11 at 20)

36
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Good doesn’t disclose “tubular structures”

€914

48. In my opinion, Good’s rib portions 22 shown above in Figure 1 are not
tubular structures as construed by the Board. Figure 3 depicts a vertical cross-section

of two of Good’s rib portions 22 in a “normal.” i.e., unstretched position. As shown

in Figure 3. Good’s r1b portions 22 are C-shaped knitted portions. not closed-loop or

closed periphery structures. When Good’s cuff member is extended, these rib

#9114

portions become almost linear, as shown below in Figures 2 and 4.

“n

T e T e —

Pastore Decl., Ex. 2006 at 948 (cited in POR, Paper 11 at 19) .

Good, Ex. 1005 at Figs. 3, 4 (cited in POR, Paper 11 at 19-20)

37
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Good doesn’t disclose “tubular structures”

49.  In my opinion, this is different from the “tubular structures™ disclosed
in the 046 patent, which retain their tubular shape during elongation. See, e.g., Ex.

1001, Fig. 2.

e, — — A ———

Pastore Decl., Ex. 2006 at 949 (cited in POR, Paper 11 at 20)

106 104 \\ 432 434 146 148 436 438

428 v/ 416/112 / 103

£9ld

420 4, 446
128 FIG. 4
3
42 420 422 ) M0
128 FIG. 5 w2
’046 Patent, Ex. 1001 at Figs. 4, 5
Good, Ex. 1005 at Figs. 3, 4 (cited in POR, Paper 11 at 19-20) 38
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Good doesn’t disclose “tubular structures”

”

“Tubular structures” “contrasts with ‘rib structures,” described
as having a ‘wavy, undulating, corrugated, or otherwise uneven
appearance.”

Petitioner’s Reply, Paper 15 at 5
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Good doesn’t disclose “tubular structures”

UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

LULULEMON USAINC.. Nowhere does Good
Petitioner. . . ..
disclose that the ends of C-shapedrib 22 meet andremam in a closed
v configuration per our construction of “tubular rib structure.” as discussed
NIKE, INC., above in Section II.B. Inat least this way, Good’s C-shaped rib portions 22
Patent Owner.
differ from the claimed “tubular structures.” This is true regardless of
[PR2024-00159 whether the claimed “tubular structures™ are construed fo be hollow, because

Patent9.375,046 B2
Good’s rib portions 22 are in fact hollow and nothing 1s disposed inside of

them. Thus.we conclude that lnlulemon does not demonstrate a reasonable
Before CARL M. DEFRANCO. GEORGE R. HOSKINS. and o N _
STEPHEN E. BELISLE, Administrative Patent Judges. likelihood of prevailing on i1ts Good-based ground.

DeEFRANCO. Administrative Patent Judge. e e e e~ ——
Institution Decision, Paper 7 at 10
DECISION

Granting Institution of Inter Partes Review
35US.C §314(a)
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Good doesn’t disclose a “plurality of webbed areas” and a “plurality of
tubular structures” extending along a “longitudinal direction” (claim 2)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Good doesn’t disclose claim 2

— - RN —

2. The article of claim 1, wherein the article is associated
with a longitudinal direction and a lateral direction;
wherein the plurality of webbed areas and the plurality of
tubular structures extend along the longitudinal direc-
tion,
wherein the plurality of webbed areas and the plurality of
tubular structures are spaced apart in the lateral direc-
tion, and
wherein the article is configured to stretch in the lateral
direction between the neutral position and the stretched
position, the article biased toward the neutral position.

. ——

_— PR —
—— | TS e
e T —_—

’046 Patent, Ex. 1001 at 32:60-33:3
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Good doesn’t disclose claim 2

The *046 patent describes the longitudinal direction 102 as a direction parallel
to the axes of the tubular structures (blue) and the lateral direction 104 as a direction

perpendicular to the axes of the tubular structures. as shown in Figure 1:

Petition, Paper 1 at 34
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Good doesn’t disclose claim 2

lateral direction

Petition, Paper 1 at 35

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

_ Q. And is that cuff tubular in

webbed areas

Brookstein Tr., Ex. 2007 at 52:24-53:1 (cited in POR, Paper 11 at 23)

e g ——— e —————— ——————— e - - R

52.  In my opinion, the longitudinal direction that Dr. Brookstein identifies
in Good’s Figure 2 is not “parallel to the axes of the tubular structures.” Unlike the
tubular rib structures of Figure 1 of the '046 patent, Good’s rib portions 22 extend
circumferentially around Good’s cuff 10. They do not extend along a straight line,

and thus do not extend along a longitudinal direction.

Pastore Decl., Ex. 2006 at 9|52 (cited in POR, Paper 11 at 23)
44



Ground 2: lululemon fails to show that Munsing anticipates any of
claims 1-3, 7, 17, 18, and 20

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Overview of Grounds

§ 102 1-3, 7, 16-18, 20

§ 103 3 Good
2 § 102 1-3,7,17, 18, 20 Munsing

§ 102 8,9, 14, 15, 19 : :
3 § 103 9,15 Minami
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Munsing doesn’t disclose “tubular structures”

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Munsing doesn’t disclose “tubular structures”

— - P ———————— o ————————— - ——

Munsing discloses this limitation. Ex.1003, §9101-103. For example. as
discussed with respect to limitation 1[a] in this ground. Munsing’s fabric 1s formed
of ribs and valleys (webbed areas) between the ribs. 7d.. §101: see Section VIIL.C.2.

The ribs separating the valleys are tubular structures positioned adjacent to the

webbed areas (valleys between ribs). Ex.1003. q101.

Petition, Paper 1 at 50

——— e —————— e e———, e e g e e e e S S N ———, I

101. Munsing discloses limitation 1[b]. As I explained for limitation 1[a] in
this ground. Munsing provides that its fabric 1s formed of ribs and valleys (webbed
areas) between the ribs. The ribs separating the valleys are tubular structures
positioned adjacent to the webbed areas (valleys between ribs) under Patent Owner’s

broad claim interpretation.

Brookstein Decl., Ex. 1003 at 9101
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Munsing doesn’t disclose “tubular structures”

56. Inmy opinion, Munsing’s ribs are different than the “tubular structures”
claimed in the '046 patent. First, Munsing never shows how its ribs actually appear
on the article of underwear. See Ex. 1006, Figs. 1-6. Munsing only shows how its
1ibs look on a small scale, i.e., an individual knitting loop scale. Munsing explains
that the fabric depicted in Figure 2 1s a “two-and-two knit fabric,” or a fabric having

ribs with two courses. Ex. 1006, 2:45-49.

Bt e T—— e e ——

Pastore Decl., Ex. 2006 at 9]56 (cited in POR, Paper 11 at 25)

——— e ——

stretched stretched

Munsing, Ex. 1006 at Fig. 2 (cited in POR, Paper 11 at 26)
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Munsing doesn’t disclose “tubular structures”

T —————————————————————— e ————————————

—

In Ground

2. I specifically address the mnvalidity of the claims 1-3, 7. 17, 18. and 20 under

Patent Owner’s proposed construction that a tubular structure 1s a non-tubular r1b.

——————————— e ——

Brookstein Decl., Ex. 1003 at 9140 (cited in POR, Paper 11 at 26)

e

7 Q. So you agree that Ground 2,

8 which is based on the Munsing reference,
9 in that Ground Munsing conly discloses a
10 non-tubular rib?

11 A. That's what I said.

e e e e ——

Brookstein Tr., Ex. 2007 at 41:7-11 (cited in POR, Paper 11 at 26)
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Munsing doesn’t disclose “tubular structures”

_— ——

57.  Thus figure shows that Munsing’s ribs have a wavy, or corrugated cross-
sectional shape which do not have a closed periphery. In my opinion, this 1s far

different from a tubular structure.

— e R

Pastore Decl., Ex. 2006 at 957 (cited in POR, Paper 11 at 27)

stretched stretched

Munsing, Ex. 1006 at Fig. 2 (cited in POR, Paper 11 at 26)
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Munsing doesn’t disclose “tubular structures”

BEFORE THE PATENT TRIAL AND APPEAL BOARD
LULULEMON USA INC..
Petitioner,
V.
NIKE. INC..

Patent Owner.

IPR2024-00159
Patent9.375.046 B2

Before CARL M. DEFRANCO. GEORGE R. HOSKINS. and
STEPHEN E. BELISLE. Administrative Patent Judges.

DeEFRANCO. Administrative Patent Judge.
DECISION

Granting Institution of Inter Partes Review
35US.C §314(a)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

UNITED STATES PATENT AND TRADEMARK OFFICE

ground.

lululemon provides nomeaningful explanation as to how the rows of
“stitches™ that form Munsing’s ribs equate to “tubular structures.” Atbest.
Munsing depicts rows of C-shaped stitches or loops that together form arib
on the fabric. Butnowhere does Munsing indicate that the rows of stitches
or loops form a rib thatis tubular-like, let alone one with a closed periphery.
Nor does Iululemon’s expert declaration offer any help. as it simply parrots
the petition. See Ex. 1003 9 101-102. Thus. lululemon does not

demonstrate a reasonable likelihood of prevailing on 1ts Munsing-based

— - — e ———————— e T TN — —

Institution Decision, Paper 7 at 12
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Munsing doesn’t disclose a “plurality of webbed areas” and a “plurality of
tubular structures” extending along a “longitudinal direction” (claim 2)
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Munsing doesn’t disclose claim 2

— - SRR —

2. The article of claim 1, wherein the article is associated
with a longitudinal direction and a lateral direction;
wherein the plurality of webbed areas and the plurality of
tubular structures extend along the longitudinal direc-
tion,
wherein the plurality of webbed areas and the plurality of
tubular structures are spaced apart in the lateral direc-
tion, and
wherein the article is configured to stretch in the lateral
direction between the neutral position and the stretched
position, the article biased toward the neutral position.

. ——

S ——
—— | TS e
e T —_—

’046 Patent, Ex. 1001 at 32:60-33:3
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Munsing doesn’t disclose claim 2

Munsing, Ex. 1006 at Fig. 1 (cited in Petition, Paper 1 at 54)

e ————— —

When the fabrie isstretehed
as the garments are worn, the uncovered por-
tions of the woolen thread between the ribs
will be exposed.

Munsing, Ex. 1006 at 2:1-4 (cited in Brookstein Decl., Ex. 1003 at 91110)
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Munsing doesn’t disclose claim 2

R " - — —_— ————— e —— —————— NI TR N— ——— - - _—

But these portions of Munsing
are silent as to the arrangement of Munsing’s 11ibs on 1ts underwear. Indeed. other
than a small-scale depiction of a few courses of knit, Munsing never depicts its
finished product. In my opinion. if 1s not possible to adjudge whether Munsing’s ribs
and valleys extend in a “longitudinal direction.” or are spaced apart in a “lateral

direction.”

Pastore Decl., Ex. 2006 at 9160 (cited in POR, Paper 11 at 30)
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Ground 3: lululemon fails to show that Minami anticipates any of claims
8,9, 14, 15, or 19, or alternatively renders obvious claims 9 or 15

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Overview of Grounds

§ 102 1-3, 7, 16-18, 20

§ 103 3 Good
2 § 102 1-3,7,17, 18, 20 Munsing

§ 102 8,9, 14, 15, 19 ) :
3 § 103 9,15 Minami
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Minami doesn’t disclose “the tubular rib structures have a first curved
portion with a first curve length” that is “greater” than “a second curve
length” of a “second curved portion” (claim 8)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Minami’s written description is silent as to curve lengths

— - - - e ———— e ————— —— e ——————————————————— e e e - —

But Minami’s written specification 1s entirely
silent as to as the lengths of the “first curved portion™ and the “second curved

portion.” See generally Ex. 1007.

S— — e e e s e, — —

POR, Paper 11 at 33
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Minami’s figures not drawn to scale

——— ————————— e ————————— — ——

[0010] The mvention can be better understood with refer-
ence 1o the following drawings and description. The compo-
nents in the figures are not necessarily to scale, emphasis

instead being placed upon illustrating the principles of the Q:Ifa drawing is not to scale, then it

invention. Moreover, in the figures, like reference numerals , .
designaie corresponding parts throughout the different views. doesn’t have the same proportions as

e what it’s representing?
Minami, Ex. 1007 at [0010] (cited in POR, Paper 11 at 33)

A: If it’s not to scale, it doesn’t have the
same proportion.

Brookstein Tr., Ex. 2007 at 76:17-21 (cited in POR, Paper 11 at 35)
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Minami’s figures not drawn to scale

133 133 133 140 133
132 2 Figure 7A 131 130
webbed areas I
Minami, Ex. 1007 at Fig. 7A (cited in Petition, Paper 1 at 61) 1 33

j'- | second curved portion I
132

Minami, Ex. 1007 at Fig. 7A (enlarged) (cited in Petition, Paper 1 at 65)
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lululemon’s reliance on proportions of Minami Figure 7A is improper

“Under our precedent, however, it is well established that patent drawings do not define
the precise proportions of the elements and may not be relied on to show particular sizes
if the specification is completely silent on the issue. Absent any written description in the
specification of quantitative values, arguments based on measurement of a drawing are of
little value.”

Hockerson-Halberstadt, Inc. v. Avia Grp. Int’l, Inc., 222 F.3d 951, 956 (Fed. Cir. 2000)
Case referenced POR, Paper 11 at 34
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Hockerson-Halberstadt comparison

Hockerson-Halberstadt

This IPR

HHI relied on patent figures to show that
“a groove is wider than [] fins”
(POR, Paper 11 at 34, 36)

lululemon relies on Minami’s Figure 7A to
show that the first curve length is greater
than the second curve length

(Petition, Paper 1 at 64—65)

Written description “devoid of any
indication that the proportions of the
groove and fins are drawn to scale”
(POR, Paper 11 at 34)

Written description silent as to curve
length, or any disparity in curve length
(POR, Paper 11 at 33)

No explicit disclosure that figures are not
drawn to scale (U.S. Pat. No. 4,259,792)
(POR, Paper 11 at 34)

Written description explicitly says figures
not drawn to scale
(POR, Paper 11 at 33)
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Hockerson-Halberstadt, like here, involved “quantitative relationship”

T e P o ———— e S —— . -,

lululemon next attempts to éircumvent Hockerson-Halberstadt by :créistin é the
relationship between the length of the “first curved portion™ and “second curved
portion™ as “qualitative.” This argument also fails. As Nike explained in its
Response. the court in Hockerson-Halberstadt considered a scenario on all fours
with the instant limitation: whether a claimed “groove™ was wider than claimed
“fins.” Response at 34-35. The Hockerson-Halberstadt court characterized “the
respective widths of the groove and fins™ as a “quantitative relationship.” Id. Just so
here. The relationship between the lengths of the “first curved portion™ and “second
curved portion”™ is intrinsically quantitative. And as Nike discussed in its Response.
the Federal Circuit’s subsequent jurisprudence has consistently applied this holding.

Id. at 35.

Sur-Reply, Paper 16 at 15
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Post-Hockerson-Halberstadt cases

In the wake of Hockerson-Halberstadt. the Federal Circuit has consistently
found reversible error where courts attempt to “read[] precise proportions into patent
drawings which do not expressly provide such proportions.” E.g.. Nvstrom v. TREX
Co., Inc.. 424 F.3d 1136. 1149 (Fed. Cir. 2005). In Plantronics, Inc. v. Aliph, Inc..
the Federal Circuit went even further: holding that a district court erred by relying
on patent drawings as evidence that a particular element was “elongated.” 724 F.3d
1343, 1351 (Fed. Cir. 2013). Citing to Hockerson-Halberstadt, the court held that
“the figures in the "453 patent do not evidence actual dimensions of the ‘stabilizer

support” and the ‘concha stabilizer.”™ Id.

POR, Paper 11 at 35
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lululemon’s enlargement of Minami’s Figure 7A improper

Q: Why do you include what you call “A
magnified annotated excerpt of Minami’s
Figure 7A here?

j l second curved portion I A: So | could make a visual observation of it.

1 32 Brookstein Tr., Ex. 2007 at 69:9-70:6 (cited in POR, Paper 11 at 37)

Minami, Ex. 1007 at Fig. 7A (enlarged) (cited in Brookstein Decl., Ex. 1003 at 9132)
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lululemon’s enlargement of Minami’s Figure 7A improper

Rejecting attempt to rely on a “greatly enlarged section of a small drawing obviously
never intended to show the dimensions of anything.”

In re Mraz, 455 F.2d 1069, 1072 (CCPA 1972)
Case referenced POR, Paper 11 at 36-37
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Minami doesn’t disclose a longer first curve length

————

[0061] Knitted component 130 includes a plurality of pro-
truding areas 133 that extend outward and away from the void
within upper 120. Protruding areas 133 form bulges, protru-
sions, bumps, or other outwardly-extending portions in knit-
ted component 130. As with inlaid strand 132, many of pro-
truding areas 133 extend in a generally vertical direction and
from throat area 124 to the area where sole structure 110 is
secured to upper 120. Some of protruding areas 133 corre-
spond with and incorporate inlaid strand 132. In addition,
some of protruding areas 133 extend in a generally horizontal
direction and between two other protruding areas 133. That is,
the horizontal protruding areas 133 extend between and effec-
tively join with two of the vertical protruding areas 133. In
addition to providing a unique aesthetic to footwear 100,
protruding areas 133 may enhance the strength of upper 120
or impart a variety of different properties to upper 120.

T — . p— - I
e e S S e e — - P e —_—~—

- . »

Minami, Ex. 1007 at [0061] (cited in Petition, Paper 1 at 64—65)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

Q: Sure. In paragraphs 131 through 133 of
your declaration, do you cite to anything else
in Minami other than Figure 7A or paragraph
617

A: No.

Brookstein Tr., Ex. 2007 at 73:17-21 (cited in POR, Paper 11 at 33)
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Minami doesn’t disclose “webbed areas” that are “configured to move
between a neutral position and an extended position” (claim 8)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE



Minami’s knit element is configured not to stretch

133 133 133

132 32

Figure 7A

webbed areas |

64. In my opinion. Minami’s Figure 7A confirms that knit element 131 is
meant not to stretch. Minami discloses that the knit element 131 shown in Figure 7A
is coated in “skin layer 140.” See Ex. 1007, [0044]. Minami further discloses that
the skin layer prevents knit element 131 from stretching. provides structural
reinforcement. and gives Minami’s shoe a “relatively tight and glove-like fit.” Id.
Minami describes that the skin layer may be made of “polymer sheet. elements of
leather or synthetic leather. a woven or non-woven textile. or a metal foil.” Id. T agree
with Minami’s disclosure that application of these materials on top of knit element

131 would inhibit stretch. not facilitate stretch.

— . S -

Pastore Decl., Ex. 2006 at 164 (cited in POR, Paper 11 at 38)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

13

140 13

[0044] Thecombinationofknitted component 130 and skin
layer 140 provides various advantages to footwear 100. As an
example, knitted component 130 and skin layer 140 impart a
relatively tight and glove-like fit to upper 120 that secures the
foot within footwear 100 during walking, running, and other
ambulatory activities. When formed as a soccer shoe, for
example, the relatively tight and glove-like fit may provide
the wearer with enhanced feel and control of'a ball. Skin layer
140 may also be utilized to reinforce areas of upper 120. For
example, skin layer 140 may inhibit stretch in knitted com-
ponent 130 and may enhance the wear-resistance or abrasion-
resistance of upper 120. Skin layer 140 may also impart
water-resistance to footwear 100. Additionally, forming foot-
wear 100 in this configuration may provide a relatively light
weight or mass, support for the foot, uniform fit and conform-
ance to a shape of the foot, and a relatively seamless interior
with enhanced comfort for the wearer.

I = - e B e N . - o
—— ——— - s - - R P PR
- P

Minami, Ex. 1007 at [0044], Fig. 7A (cited in POR, Paper 11 at 38)
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Minami’s knit element is configured not to stretch

Indeed. Minami discloses in one
of lululemon’s cited paragraphs—paragraph 52—that the regions of Minami’s upper
having strands 132 are stretch-resistant. See id.. [0052]. Minami explains that the
inlaid strands “stretch less than knit element 131.” See id. Because the “webbed
areas” that lululemon points to in Minami are located in a region having inlaid

strands 132. they are located in a stretch-resistant region of the upper.

Pastore Decl., Ex. 2006 at 1|65 (cited in POR, Paper 11 at 38)

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE

—

Given that numerous sections of inlaid strand 132 extend
toward sole structure 110 from throat area 124, inlaid strand
132 imparts stretch-resistance to this area of upper 120.
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Minami’s knit element is configured not to stretch

Holding that “configured to” requires that a structure be “designed ... to accomplish
the specified objective, not simply that [it] can be made to serve that purpose”

Aspex Eyewear, Inc. v. Marchon Eyewear, Inc., 672 F.3d 1335, 1349 (Fed. Cir. 2012)
Case referenced POR, Paper 11 at 39
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66. It 1s my further opinion that a POSITA in 2014 reading the "046 patent
would have understood that claim 8 requires the webbed areas to move between two
distinct configurations: a “neutral position” and an “extended position.” For
example. an embodiment of these configurations is shown clearly in the "046 patent.
The "046 patent describes that “webbed areas 128 can be “biased toward the neutral
position represented in FIGS. 1 and 4.” Ex. 1001 at 13:19-21: see also id. at 24:9—

12. And the 046 patent also describes that webbed areas 128 can “respond to a force

e ———————— - ———— P e

e — . 142 420 422 o,
Pastore Decl., Ex. 2006 at 1166 (cited in POR, Paper 11 at 39) 128 FIG. 5

'046 Patent, Ex. 1001 at Figs. 4, 5
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Minami’s knit element not configured to move between distinct configurations

But. as
the Institution Decision correctly noted (ID. 16 fn. 6). Minami explicitly discloses

that the skin layer is absent in some embodiments (Ex. 1007, [0054]). which directly

undermines Nike’s assertion.

8 e

Petitioner’s Reply, Paper 15 at 22
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IPR2024-00159
Patent No. 9,375,046

CERTIFICATE OF SERVICE

The undersigned hereby certifies service on the Petitioner, pursuant to 37
C.F.R. § 42.6(e) and by agreement of counsel, by electronic (e-mail) delivery of a
true copy of the foregoing PATENT OWNER’S DEMONSTRATIVE
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Petitioner via e-mail:

Ali S. Razai (Reg. No. 60,771)
Benjamin J. Everton (Reg. No. 60,659)
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