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Petitioner,
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Pat ent Oaner
| PR 2024- 00178
Patent 11, 349, 291
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ORAL DEPCSI TION OF M NH DOAN, produced as a
W tness at the instance of the Patent Omer and duly
sworn, was taken in the above-styled and -nunbered cause
on the 15th of Novenber, 2024, from9:34 a.m to
4.:24 p.m, before Melisa Duncan, CSR in and for the State
of Texas, reported by machi ne shorthand, at the offices of
Lexitas, 325 N. St. Paul, Suite 1900, Dallas, Texas, in
accordance with the Federal Rules of Cvil Procedure and
agreenent hereinafter set forth.
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H

PROCEEDI NGS
M NH DQOAN
havi ng been first duly sworn, testified as follows:
EXAM NATI ON
BY MR FLYNN
Q Good norning, M. Doan.
A Good nor ni ng.
Q

My nane is Ed Flynn. And | represent the patent

© 00 N o o A~ w N

owner, Canbria County Association for the Blind and

[EE
o

Handi cap -- use the acronym"CAB" -- in these two I PR

[EE
=

proceedi ngs that you're here to testify about today that

[EEY
N

were comrenced by the petitioner, Affordable Wre

[EEN
w

Managenent, AWM in | PR Nunber 2024-00178 relating --

=
N

excuse me -- relating to Patent Number 11, 349,291. And

[EEN
o1

| PR 2024- 00139 relating to U S. Patent Number 10,177, 551.

[EE
»

Okay. 1'Il be asking you a series of

[EE
\‘

questions today regarding the declarations that you have

[EEY
oo

submtted in these IPRs on behalf of AWM You have

[EEN
(]

subm tted decl arati ons on behal f of AWM one decl arati on

N
o

in each PR is that correct?

N
=

A. That's correct.

N
N

Q And your declarations set forth your expert

N
w

opi nions that you've been engaged to render in these -- in

N
~

these matters; is that correct?

N
(6]

A Yes.

www.LexitasLegal.com/Premier  Lexitas 88%—3&; ﬁ%% 64
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5

1 Q As | understand your declarations, your opinions
2 |are limted to the issue of comrercial success as one of

3 | the secondary considerations of non-obvi ousness rel ating

4 |to the "291 and '551 patents; is that correct?

5 A Correct.

6 Q kay. |I'mgoing to just put themin front of

7 | you right off the bat, so you can have sonething to refer
8 | to when you want to or need to. |I'mgoing to hand you a

9 | copy of each declaration

10 MR FLYNN: W have submitted -- is it

11 | Melisa? Yeah. W -- what we're doing here is --

12 Do we have any new exhibits? | don't think
13 | we do.

14 MR SCHM DT: No, | don't think so.

15 MR FLYNN. Ckay. Then, never mnd. Wat |
16 |was going to tell you is not necessary. So I'll just tell
17 | you that what we're doing is we use exhibits that have

18 | been previously marked in these things -- so we don't have
19 | to have you re-mark them
20 Q (BY MR FLYNN) So, Ms. Doan, |'mgoing to hand
21 | you two declarations -- copies of two declarations that
22 | you have submtted. The first oneis -- it's
23 | Exhibit 1055. And that is in the '"178 IPR which relates

N
~

to the '291 patent. And the other declaration is

N
6]

Exhi bit 1061, which is in the '139 IPRrelating to the

www.LexitasLegal.com/Premier  Lexitas 88%—3&; ﬁ%% 64
9

CONFIDENTIAL PROTECTIVE ORDER MATERIAL Case No. IPR2024-00178
5 of 188



Confidential Minh P. Doan - November 15, 2024

6
1|'551 patent. [I'Il give those to you.
2 A Thank you.
3 Q Take a look at themif you'd like. And can you
4 | confirmthat they are the declarations that you have
5| submitted in these cases?
6 A Correct. These are the two declarations |
7 | subm tted.
8 Q Ms. Doan, are those two declarations, are they
9 | identical ?
10 A. No, they are not.
11 Q Do you know -- and I'mnot going to test you --
12 | but do you know off the top of your head substantively
13 | what the differences are between each decl aration?
14 A Sur e.
15 Q Coul d you point those out to ne, please.
16 A | will do ny best.
17 Q kay.
18 A So first of all, | prepared ny declaration in
19 | the "178 IPR first. \Wien | prepared ny second
20 | declaration, in the '139 IPR, a nunber of changes | made
21 | include the following: First, | change references from
22 | the '139 patent to the '551 patent where applicabl e and
23 | where it made sense. Secondly, the various citations to
24 | Put nam decl arati ons, | change the page nunber where it
25 | made sense. Nunber three, the various exhibits that were
www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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-

1 |previously cited in the '178 I PR were changed to

2 | equivalent nunbers in the '139 IPR.  Next, there was a

3 | section of nmy report in the '291 patent |IPR that was
4 | removed fromny declaration in the PR for the '551

5 | patent.

6 Q And what section was that, Ms. Doan?

7 A |"mlooking for it. Gve nme a second.

8 Q kay. Sure.

9 A So Section 6(a)6. CAB C aim Standard System has
10 | not achi eved comercial success. But it's on Dr. Putnans
11 | own benchmark. That section was in ny declaration in the
12 |"178 IPR  It's not in nmy declaration in the '139 |IPR
13 | because the standard system doesn't practice the '551
14 | patent according to the representations in the Putnam
15 | declaration. So that section is not applicable in ny
16 | declaration in the '551 patent |PR
17 Q You said that the standard system does not
18 | practice the invention of the '551 patent, correct?

19 A Yes. According to the Putnam decl arati on.

20 Q Have you reviewed the '291 and '551 patents in
21 | these matters?
22 A Only at a high | evel because |I'm an econom st.
23 | I"'mnot a technical expert. So | only |ook at the patents
24 | at a high level to the extent they are applicable to ny
25 | wor k.
www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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8
1 Q So your testinony that the standard system does
2 | not practice the invention of the '551 patent is based
3 | upon your reading of Dr. Putnamis declarations in these
4 | I PR proceedings; is that correct?
5 A Yes. In conjunction with certain citations to
6 | the Phinney declarations that Dr. Putnamhad in his
7 | decl arati on.
8 Q Did you read Dr. Phinney's declaration?
9 A Only certain portions. Mstly those cited in
10 | t he Put nam decl arati ons.
11 Q Did you read Dr. Kern's declaration in the '178
12 |IPRrelating to the '291 patent?
13 A Yes. Only certain portions.
14 Q And what portions would they have rel ated to?
15 A They relate to a general description of the
16 | standard system These are portions that were cited in
17 | the Putnam decl aration as well as in ny declaration.
18 Q Ckay. So your testinony, based on your reading
19 | of Dr. Putnamis declaration, is that the standard system
20 | does not practice the invention of the '551 patent,
21 | correct?
22 A Yes. | believe that's what Dr. Putnam sai d.
23 Q Do you have an understanding as to whether CAB' s
24 | integrated groundi ng system practices the invention of the
25 | ' 291 patent?

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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9
1 A | don't have an opinion on that matter. |
2 | understand from the Putnam decl aration that Dr. Putnam
3 | represents the standard systemto practice both the '291
4 | and the '551 patent.
5 Q You nmean the integrated groundi ng systen?
6 A | apol ogize. Let ne -- let nme repeat.
7 Q Sur e.
8 A | understand from the Putnam decl aration that he
9 | represents the integrated systemto practice both the '291
10 | and the '551 patent.
11 Q So it's the sane understandi ng that you have
12 | about the integrated grounding system that it practices
13 | both the inventions of the '551 and '291 patents, based on
14 | Dr. Putnam s declaration, correct?
15 MR DI XON: (Objection, form
16 A That is Dr. Putnamis representations which | --
17 {which | referred to in ny answer.
18 (Recess from9:44 a.m to 9:47 a.m)
19 Q (BY MR FLYNN) So, Ms. Doan, do | understand
20 | correctly, then, that you renoved the Section 6(a)(6) that
21 | you had included in your '178 declaration -- when | say
22 | "' 178" I'mreferring to the '178 IPR -- that you renoved
23 | the section that you had included in that declaration from
24 | the ' 139 decl aration?
25 A Correct.

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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10
1 Q And the reason you did that is because, based
2 [ upon your reading of Dr. Putnam s declaration, the
3 | standard system does not practice the clainmed invention of
4 | the '551 patent, correct?
5 MR. DI XON:  njection, form
6 A Yes. | renoved that section based on
7 | Dr. Putnanmis assunption relating to the integrated system
8 | not practicing the '291 patent -- apologies. 1'mgoing to
9 |say it again. | had a typo in what | just said.
10 | renoved the section based on Dr. Putnam s
11 | assunption that the standard system does not practice the
12 | ' 551 patent.
13 Q (BY MR- FLYNN) And because of Dr. Putnam s
14 | assunption that the standard system does not practice the
15 | ' 551 patent, you didn't believe or don't believe that the
16 | commerci al success of the standard systemis relevant to
17 | the commercial success of the integrated grounding system
18 |is that right?
19 MR, DI XON: (Objection, form
20 A The commercial success -- the clained conmerci al
21 | success of the standard systemis not relevant to ny
22 | evaluation of Dr. Putnamis analysis of the conmerci al
23 | success of the '551 patent.
24 Q (BY MR FLYNN) And that's because the standard
25 | system does not practice the '551 patent, correct?

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 A Based on Dr. Putnami s representation, correct.
2 Q Okay. Ms. Doan, Appendi x B of your declaration
3|in each IPRidentifies the materials that you reviewed and
4 | considered in connection with your declaration; is that
5|right?
6 A Correct.
7 Q How did you determ ne which nmaterials to review
8 | and consider in connection with your declarations?
9 A When | began this case, | asked the attorneys to
10 | send ne all the exhibits and the papers fromboth the
11 | patent owner's side and the petitioner's side in the '178
12 | IPR and the "139 IPR So that is the initial set of
13 | docunents that | received, which are reflected in ny
14 | Appendix B. Fromthat set, | narrowed down the set of
15 | docunents that | actually relied on in witing ny
16 | decl arations. Those are the docunments that were cited in
17 | the footnotes and exhibits of the Putnam declaration. So
18 | I went fromthe bigger set to the smaller set, which are
19 | those docunents cited by Dr. Putnam And, then, as

N
o

prepared ny declarations, there were a few additiona

21 | exhibits and depositions that were relevant to the

22 | opinions | was drafting -- | was witing in these

23 | declarations. And | reviewed those other docunents and

24 | depositions as well in witing ny declarations.

25 Q So if | understand, then, correctly, you
www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 | received as the universe of docunents, the docunents --

2 |all of the exhibits and the filings in both IPR

3 | proceedings fromboth the petitioner and the patent owner.
4 | You received that entire universe of docunents from

5 | counsel, correct?

6 A Correct.

7 Q And then you whittled down or narrowed down that
8 | universe to the docunents that you relied upon in

9 | rendering your opinions?

10 A Correct.

11 Q And the docunents that you relied upon in

12 | rendering your opinions, they are all of the exhibits and
13 | docunents that you cite to in footnotes in your

14 | decl arati ons?

15 A Yes. Wth one -- one small augnmentation. Those
16 | docunents | ultimtely relied on, | cited in the footnotes
17 | to ny declaration, as you stated, as well as cited in the
18 | sources to ny exhibits. M declaration has a nunber of

19 | exhibits at the end --
20 Q Yes.
21 A -- and ny exhibits have sources. So the sources
22 | that are listed in nmy exhibits are also included in the
23 | set of docunments | relied on.
24 Q | understand. Thank you.
25 You have provided deposition testinony

www.LexitasLegal.com/Premier  Lexitas 88%—3&; ﬁ%% 64
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1 | previously; is that true?
2 A Yes.
3 Q How many tines have you been deposed?
4 A | have been deposed nine tines. This is ny
5 | deposi tion nunber ten.
6 Q There's sonme honor in being the tenth, don't you
7 | think?
8 O those nine previous depositions, did they
9 |all relate to patent cases or patent matters?
10 A They relate to both patent matters as well as
11 | general commercial litigation matters.
12 Q So of those nine, how many rel ated to patent
13 | matters?
14 A ' m | ooking at ny Appendix --
15 Q Sur e.
16 A -- A
17 Q If you find it, you could point out the page to
18 |ne, I'll look with you.
19 A It's page -- |'mlooking at nmy declaration in
20 [the "178 IPR And it's page 73 of 117. It's the page
21 | nunber to the right. Four of these depositions relate to
22 | patent matters.
23 Q Did you say four of these cases?
24 A Four of the cases in which | provided either
25 | deposition or trial testinony are patent-related matters.

www.LexitasLegal.com/Premier  Lexitas 88%—3&; ﬁ%% 64
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1 Q So | see -- on page 73 of 117, | see two cases
2 |identified that specifically reference patent infringenent
3 | damages, that -- the GCP Applied Technol ogy case and the
4 | California Expanded Metal Products Conpany case; is that

5 | correct?

6 A Nunber 9 and Nunmber 10.

7 Q Yes.

8 A Were damages eval uation in patent infringenment

9 | cases.

10 Q Yes.

11 A Nunber 5 was the followon case of Nunmber 10,

12 | which relate to the contenpt of an injunction of cessation
13 | of infringing products. So it's -- just a followon case.
14 Q  kay.

15 A And Nunber 4 relates to the alleged breach of a
16 | license agreenent leading to unpaid royalties. That's

17 | Nunber 4 on the list.

18 Q And the royalties relating to a patent --

19 | licensing the patent?
20 A Exactly.
21 Q Got it. 1In any of those cases, did you render
22 | testinony -- expert testinony on the issue of commerci al
23 | success?
24 A Not in the cases that | |listed on page 73.
25 | However, ny experience over the last 17 years enconpasses

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 |alot nore than the cases listed on page 73. | have done
2 | nunmerous cases relating to the commercial success as a
3 | secondary consideration in a |egal capacity.
4 Q When you said you have done nunerous cases, what
5 | do you nean you have done "nunerous cases"?
6 A The cases |listed on page 73 were cases in which
7|1 was either deposed or provided trial testinony. In
8 |addition to these matters, over the past 17 years, |
9 | worked on nunerous cases in the IP arena, including cases
10 | on conmercial success, in which | played a lead role in
11 | l eading a team supporting anot her expert who were
12 | providing opinions in those cases.
13 Q So in those matters, you did not provide
14 | testinony either by way of declaration or deposition or
15 | trial testinmony, but you did support the -- a different

[EE
»

expert w tness, who did provide testinony either by

17 | deposition, declaration, or trial testinony; is that

18 | correct?

19 A That is correct.

20 Q And you said -- | think | heard you say you were

21 | the | ead person that directed the team or supervised the

22 |teamthat did that kind of support work; is that right?

23 A Correct.

24 Q In those cases in which you worked on the issues

25 |relating to commercial success, did you sinply -- strike
www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 | that.
2 In those cases in which you supported the
3 | expert's testinony on commercial success, was your role
4 | and the role of your teamto provide information to
5 | support that expert's opinion; or did you derive the
6 | opinion yourself and provide it to the expert, which you
7 | then supported?
8 A W worked as a teamin which we prepare
9 | docunents. We review docunents. W did the analysis and
10 | we assisted the expert in witing their reports.
11 | U timately the opinions provided were the opinions of the
12 | expert, but the work was done as a teamled by ne as the
13 | case nmanager.
14 Q | under st and.
15 Are those matters that you're referring to,

[EE
»

are they identified on pages 66 and 67 of your declaration

17 | in the '178 I PR?

18 A That is correct. Page -- | would note that the

19 | cases listed in ny Appendix A are exenplary cases. They

20 | don't reflect all the cases that | have done since

21 | started the profession in 2007.

22 Q Do they reflect all of the cases that you have

23 | worked on that relate to the issue of comercial success?

24 A They -- they -- | will say they reflect a | arge

25 | portion of those cases, but likely not all of the cases
www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 | because | don't keep ny CV updated on a nonthly basis.
2 | And there are sone cases in which we provided consulting
3 | support that did not end up resulting in a report. Those
4 | cases likely are not listed or described in ny Appendi x A
5 Q These four commercial success cases that you
6 | |ist on pages 66 and 67 of your declaration, | assune they
7 | were all -- they were four separate cases; is that
8 | correct?
9 A Correct. And | would say that the third bull et
10 | under "Commrercial Success" actually involved three
11 | different cases.
12 Q What were the nanes of those cases -- let ne
13 | rephrase the question. | didn't nmean the three additi onal
14 | questions that you just nmentioned with respect to the
15 [ third bullet. 1'mtalking about the four different
16 | mtters, one of themincluding three different cases. Do
17 | you know t he nanmes of those cases?
18 A | can give you as best as | can.
19 Q Sur e.
20 A Sone of which | don't renenber fully. The first
21 |one, | believe it was an IPR for G sco, but | can't tell
22 | you the nane of the parties exactly.
23 Q Wen was that?
24 A That woul d have been a decade ago.
25 Q And the support work -- strike that.

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 The expert opinions for which you provided
2 | support on the issue of commercial success, were they on

3 | behal f of the patent owner or were those opinions on

4 | behal f of the petitioner in that |PR proceedi ng?

5 A | believe it was on behalf of the petitioner.

6 Q Same question for the second bullet-point natter
7 | on page 67.

8 A So the second -- in the second bullet, this is

9 |not a matter in the IPR This is a US. district court

10 | matter in which the plaintiff, asserting patent

11 | infringenment, issued an econom c report in which the

12 | expert for the plaintiff alleged i ssues of commerci al

13 | success and a nexus to the patented invention based on the
14 | sales and profits of the accused products. And in that

15 | case we worked on preparing a rebuttal report to the

16 | report that asserted conmercial success and nexus i ssues.
17 Q So the rebuttal report you worked on in that

18 | case was opining that there was insufficient evidence of
19 | commerci al success; is that correct?
20 A | don't renenber the exact opinions, but it
21 | woul d have been along the line that there was an
22 | insufficient nexus between the commercial success and the
23 | asserted patents.
24 Q And what was the nane of that case that you can
25 | recall and the tinme frame of it?

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 A This was a case for Amazon. | believe the
2 |plaintiff was VB Assets.
3 Q DB Assets?
4 A "V' like in "voice." VB Assets.
5 Q VWhat district court was it?
6 A | do not recall. And this would have been
7 |wthin the last three years.
8 Q Let's junp down to the fourth bullet. Wat kind
9 | of a case was that; IPR district court, or something else?
10 A. This was -- in the third bullet, this refers
11 | to --
12 Q The fourth bullet. Now junp down to the fourth
13 |bullet, if you will.
14 A The fourth bullet was also a district court case
15 | that is currently ongoing. W've been working on this
16 | case for the last three, four nonths. Because it's
17 | ongoing, | prefer not to nention the name of the case.
18 Q The -- | won't certainly ask you to divul ge any
19 | confidential information, but the nanme of the case and
20 | where it's pending, that wouldn't be considered to be
21 | confidential. So | would ask you, if you can tell nme, the
22 | nane of the case and where it's pending.
23 A It is Curevac. The plaintiff's nane is Curevac,
24 | Cu-r-e-v-a-c, versus Pfizer and Biontech,
25 | B-i-0-n-t-e-c-h.
www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64
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1 Q Bo--
2 A B-i-o-n-t-e-c-h, Biontech.
3 Q Ckay. And where is that case pendi ng?
4 A Unfortunately, | don't renmenber off the top of
5| ny head where it's pending, but it will be easily found
6 | based on litigation filed by Curevac agai nst Pfizer and
7 | Bi ont ech.
8 Q Do you know generally what district -- not
9 | specific district court, but what state the district court
10 [ sits in?
11 A Unfortunately, it escapes nme right this nonent.
12 |1 can look it up if you would |ike at a break.
13 Q And that's currently pendi ng?
14 Yes.
15 Ckay. And in that case it's the sane situation

[EE
»

where you are doing support work for the expert that is

17 | testifying and rendering opinions in that case, correct?
18 A Yes, | lead the support team
19 Q And are you representing the patent owner or the
20 | accused infringer in that case?
21 A Qur clients are the accused infringers.
22 Q | didn't ask you, | don't think. The VB assets
23 | versus Amazon case, are you -- is your client Amazon in
24 | that case?
25 A Yes.
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1 Q And they are the accused -- accused infringer in
2 | that case, correct?

3 A Yes.

4 Q Al right. Now we can junp back to the third
5|one. If you would, tell ne what that -- what that's

6 | about.

7 A The third one -- in the third one there were

8 |three cases. It was Transocean that is on the plaintiff's
9 |side, T-r-a-n-s-c-o0-e-n [sic], Transocean. And the -- and
10 [ these are U.S. district court cases. The -- the

11 | defendants in one case, it was Stena Drilling. Stena,

12 | S-t-e-n-a. |In another case it was Pacific, P-a-c-i-f-i-c,
13 | Pacific. And the third one, the nane of the conpany is

14 | escaping nme at the noment.

15 Q kay. Are those cases pendi ng?

16 A | don't believe so. This would have been six to
17 | seven years ago.

18 Q And where were those cases?

19 A | believe it was in Texas, but | can't tell you
20 | the exact district at the nonent.
21 Q And so this -- these were the cases that rel ated
22 |to the -- a breach of the licensing agreenment for the
23 | patent royalties; is that correct?
24 A No.
25 Q Ch.
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1 A These were cases involving the secondary
2 | considerations of comrercial success and al so |icensing.
3 |1In these cases, we also evaluate the |icense agreenents as
4 | a secondary consi deration.
5 Q kay. | understand. And in those cases is your
6 |client -- or are your clients the patent owners or the
7 | accused infringers?
8 A The clients were the accused infringers.
9 Q So you have never worked either as a expert
10 | yoursel f who provided the testinony, or in support of
11 | anot her expert who provided testinony, on behalf of a
12 | patent owner on the issues of commercial success; is that
13 | true?
14 A That is not correct.
15 Q Ckay.
16 A A few nonths ago | was hired as an expert on
17 | behal f of Teva Pharmaceuticals. Potentially it would have
18 | been rendering an opinion on comrercial success for the
19 | patent owner, Teva Pharmaceutical, in a Hatch-\Waxman
20 | matter. However, the case went away before | was able to
21 | issue nmy report. And that case is not |listed here because
22 || didn't have an opportunity to issue a report.
23 Q In the case -- Cases 9 and 10 |isted on page 73
24 | of your declaration --
25 A Yes.
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1 Q -- the GCP Applied Technol ogy and California

2 | Expanded Metal Products case. For type of case, you've

3 | indicated patent infringenent damages for both of those

4 | cases, correct?

5 A Yes.

6 Q Did -- and these are cases that you actually did
7 | provide the testinony on; is that right?

8 A Correct.

9 Q Did those patent infringenment danages cases

10 [involve at all the issue of conmercial success as a

11 | secondary consi deration?

12 A | have done hundreds of patent infringenent

13 | cases over ny career, including these two cases. And |

14 | would say that in pretty nuch all patent infringenent

15 | cases, we evaluate the Georgia-Pacific factors, one of

16 | which is Georgia-Pacific Factor 8. And that is the

17 | commerci al success of the product, the profitability of

18 | the product nade under the invention. 1In all of ny patent
19 |infringenent matters, including Nunber 9 and 10 on page
20 | 73, | also evaluated the Georgia-Pacific Factor 13, which
21 | goes to the issue of nexus. |It's the portion of the
22 | profits granted to the invention apart from other factors.
23 So if you | ook broadly at comercial success
24 | as part of the Ceorgia-Pacific analysis in patent
25 | infringenment damages cases, then these two cases |listed on
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1 | page 73 certainly includes those issues.
2 Q So your consideration of conmercial success in
3 |those two cases was in the context of the Georgia-Pacific
4 | Factors. That's what | understand you to be sayi ng,
5 | correct?
6 A Correct.
7 Q But did you -- did those cases involve the issue
8 | of commercial success -- strike that.
9 Did your testinony address the issue of
10 | whet her the conmerci alized products enbodyi ng the patents
11 | at issue -- whether they achieved sufficient comerci al
12 | success as a secondary consideration of non-obvi ousness?
13 A No. Those cases did not involve ne testifying
14 | to those issues.
15 Q And in those cases -- I'msorry if | asked you
16 | already -- were you representing the patent owner or the
17 | accused infringer?
18 A | was -- our clients were the patent owner.
19 Q Thank you.
20 Ms. Doan, is it your understanding that to
21 | establish comercial success -- strike that.
22 Is it your understandi ng that conmerci al
23 | success, as a secondary consideration of non-obvi ousness,
24 | is usually established by showi ng significant sales of the
25 | commerci ali zed product enbodying the clainmed invention in
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1| a relevant market?
2 A It would be nore than that. The conmerci al
3 | success based on --
4 Q Whet her it would be nore than that, ny question
5 |first is, is significant sales in a relevant market -- is
6 |that a factor that is usually relied upon in determning
7 | whether or not there is comercial success?
8 A Yes. And | would clarify that when econom es
9 | looks at significant sales in a relevant market, econom es
10 | l ook at the significant sales, whether or not sales are
11 | significant relative to a properly defined benchmark in a
12 | rel evant market.
13 Q | under st and.
14 A In addition to many ot her factors.
15 Q Wul d you agree that significant sales in a
16 | rel evant market neasured agai nst an appropriate benchnark,
17 | woul d you agree that that is the nost inportant factor in
18 | denonstrating commerci al success?
19 A | do not. Commercial success is a holistic
20 | anal ysis, where you would need to | ook at both the supply
21 | side -- for exanple, is the patented product generating
22 | profits -- in addition to the demand side, which rel ates
23 | to showing significant sales relative to properly defined
24 | benchmarks, putting into context the sales and profits of
25 | the product.
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1 Q Do | understand fromyour testinony that you

2 | consider profits to be a prerequisite to establishing

3 | commerci al success as a secondary consideration of

4 | non- obvi ousness?

5 A It's a case-by-case inquiry. But in ny

6 | experience in a lot of the cases, profitability of the

7 | patented product is a necessary condition for conmerci al

8 | success. In fact, Dr. Putnamstated in his declarations

9 [that on the supply side, profitability is necessary, but
10 | not sufficient for comrercial success.

11 Q W'll get to that -- we'll get to that portion
12 | of Dr. Putnamis declaration. But ny question to you is,
13 |is it your testinony that in establishing conmerci al

14 | success as a secondary consi deration of non-obvi ousness,
15 | profitability is a prerequisite?

16 A In ny experience in the vast majority of cases |
17 | have done, establishing the profitability of the -- of the
18 | patented product is an inportant and essential conponent
19 | of establishing commercial success.
20 Now, there are always sone edge cases --
21 | there are always sone cases that are where you have to pay
22 | specific attention to those cases that are based on the
23 | specific facts in those cases. For exanple, |ike
24 | Dr. Putnamtestified to, there may be situations where the
25 | patent owner doesn't achieve profits right away, but there
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1 |is an expectation that the patent ower will get to profit
2 | soon. So what I'msaying is, while profitability is
3 | generally a consideration -- an inportant consideration,
4 | you do need to look at the specific facts of the case.
5 Q Aside fromthe edge cases that you referred to,
6 |is it your understandi ng under applicable law that in
7 | order to establish comrercial success as a secondary
8 | consideration of non-obviousness, it is necessary to show
9 |profitability?
10 A "' mnot speaking as a lawer. |'m speaking as
11 | an econom st. As an econom st, it is correct that to
12 | establish conmmerci al success, we generally eval uate
13 | whet her or not the products are profitable.
14 Q I f you would turn to Paragraph 30 of your
15 | declaration in the '178 PR And, Ms. Doan, just going
16 | forward, to the extent that the paragraphs are the sanme in
17 | each declaration, I'lIl just refer to the one declaration
18 | as opposed to having you | ook at both of them If there

=
O

are differences between one declaration or another, we'll

N
o

deal with those. But | think for purposes of Paragraph

21 | 30, they are the sane. Let nme refer back. Yes.
22 So in Paragraph 30 of your declaration, you
23 | state about hal fway through the paragraph, "I further

N
~

understand that, in evaluating comrercial success, courts

N
(6]

have traditionally | ooked for evidence of (a) significant
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1 | sales and market share or profit of the product that
2 | enbodi es the patented invention in the rel evant
3 | marketplace,” in parentheses and in quotes, "(marketplace
4 | success) . . ." Do you see that?
5 A Yes.
6 Q At the end of that sentence, you cite Footnote
7| 76, correct?
8 A Yes.
9 Q And in Footnote 76, you refer to two federal
10 | circuit decisions, correct?
11 A Yes.
12 Q Did you actually read those deci sions?
13 A | may have read it a long tinme ago, not
14 | necessarily in the last nonth or so.
15 Q O in conjunction with this declaration?
16 A. No. In conjunction with this declaration, I
17 | | ooked specifically at the portions that I'mciting in
18 | t hese opi ni ons.
19 Q Do you recall whether there was any portion in
20 | either or both of those decisions or opinions that refer
21 | to profitability?
22 A You'll have to show ne those decisions. In
23 |witing this sentence in ny report, as you can see in
24 | Footnote 76, |'m saying, "See, for exanple.” |'m not
25 | saying that these two opinions al one support the sentence
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1 |1"'mwiting. It is part of the support. And al so based

2 | on ny experience doing comercial success cases, that's

3 | how! arrived at the sentences witten in Paragraph 30 of
4 | ny declaration.

5 Q So ny question is, does either of the cases that
6 | you cite in Footnote 76, or any other cases that you nay

7 | be famliar with that you don't cite in Footnote 76, are

8 | you aware of whether any of those cases require

9 | profitability in order to establish comercial success as
10 | a secondary consi deration of non-obvi ousness?

11 A | don't know about these specific cases

12 | specifically. But as | nentioned, |I'm speaking as an

13 | econom st havi ng done nunerous patent infringenment cases
14 | l ooking at, for exanple, Georgia-Pacific Factor 8. As you
15 | can see on the face of Georgia-Pacific Factor 8, it's

16 | tal king about the profitability of the patented product;
17 | and, hence, for an econom st, profitability is part of the
18 | equation you |l ook at to eval uate conmercial success

19 | holistically.
20 Q Wul d you agree, Ms. Doan, that if it were
21 | established that a commercialized product enbodying the
22 | clainmed invention experienced significant sales in a
23 | rel evant market as conpared agai nst an appropriate
24 | benchmark, that that would establish commercial success as
25 | a secondary consi deration of non-obviousness even if there
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1 | was not a show ng of profitability?
2 Even Dr. Putnam wouldn't agree with that.
3 Q | m aski ng your opinion.
4 A | do not. You would have to do a holistic --
5 Q |"msorry. You do not what?
6 A | do not agree with that prem se.
7 Q Ckay. Thank you.
8 Ms. Doan, you have revi ewed and consi dered
9 | CAB's sales of its standard system and i ntegrated
10 | groundi ng system products or systens in these matters,
11 | correct?
12 A Yes. Wth one clarification. | have reviewed
13 | CAB's sal es data that has various parts, which Dr. Putnam
14 | say can be conbi ned together to constitute the standard
15 | systemand the integrated system The clarification I
16 | want to make here is, thereis noline itemin CAB s sales
17 | data that says "standard system™ that says "integrated
18 | system™"™ So you are not able to -- one is not able to
19 |l ook at the sales data and specifically group these line
20 |itenms to standard systens and these line itens to
21 | integrated system
22 Q You have reviewed, | take it, sales data
23 |information that identifies various part nunbers of CAB
24 | conponents, correct?
25 A Correct.
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1 Q You have reviewed, | take it, various docunents
2 | such as requests for proposal or bid docunents, that
3 |identify individual part nunbers, correct?
4 A Correct.
5 Q And you have seen that those bid docunents or
6 | request for proposals specified an integrated grounding
7 | systemor a systemthat does not have integrated
8 | groundi ng, correct?
9 A You'll have to show ne the specific RFPs for ne
10 | to confirmwhether or not it actually specifies the
11 | standard systemor integrated system Because off the top
12 | of ny head, | can only recall RFPs that identify part
13 | nunbers.
14 Q Did you review -- strike that.
15 " mgoing to hand you --
16 Ms. Doan, |'mgoing to hand you the two
17 | decl arations submtted -- submtted by Dr. Putnamin these
18 | proceedings. The first declaration -- well, they're both
19 | Exhibit 2044 -- 2044 in the '178 IPR and 2044 in the '139
20 | IPR as well. Ckay.
21 A Thank you.
22 Q You have reviewed both of these declarations in
23 | these matters, correct?
24 A Correct.
25 Q And you have relied on themin rendering your
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1 |opinions in these cases?
2 A | have eval uated these declarations. That is ny
3 | assignnment in this case, to eval uate Put nam decl arati ons.
4 Q Appendi x 2.1 of Dr. Putnam s decl arati on,
5 | page 50 of 52, identifies -- or sets forth CAB' s sal es
6 |information of its solar products from 2015 to 2023. That
7 | woul d i nclude sales of both the standard system and
8 | integrated groundi ng system correct?
9 A You sai d pages 50 and 527?
10 Q 50 of 52. Well, | actually should say al so
11 | pages 51 of 52 as well. Appendix 2.2 on page 51.
12 A Right. So | see -- inthe "178 IPR | see
13 | page 51 of 52 in the Putnam declaration that sets forth
14 | the sales of various CAB conponents from 2015 t hrough
15 | 2023.
16 Q Exhibit 2 to your declaration, if you would take
17 | a | ook at that please.
18 A Yes.
19 Q And in Exhibit 2 of your declaration, you also
20 | sat -- set forth sales of CAB s conponents that were
21 | included in Dr. Putnam s cal cul ations, correct, from 2014
22 | to 2023?
23 A Correct. Wiy -- ny Exhibit 2 includes 2015.
24 | Dr. Putnam s Appendi x 2.2 does not include 2014. And ny
25 | Exhibit 2 includes both dollar sales and unit sales.
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Dr. Putnamls Appendix 2.2 reflects only dollar sales.

Both Exhibit 2 of ny declaration and his Appendi x 2.2
exclude 1-carrier hangers, J-hooks, and rings. That wll
be a sunmary of the conparison.

Q Appendi x 2.2 of Dr. Putnamlis declaration on
page 51 of 52 -- excuse ne -- identifies sales of the
identified conponents in 2015 of | correct?

A Correct.

Q And by 2023 those sales had increased to
I correct?

A You are reading the nunbers correctly.

Q Wul d you agree, Ms. Doan, that the growth of
CAB revenues from 2015 to 2023 froma little over
B (o alittle over N i s c¢vi dence of
significant sales of these products?

A. Whet her or not these are significant, this
constitutes -- a significant sales increase relevant for
commerci al success would require conparing the sales to a
rel evant benchmark.

Q | understand. But that's not ny question. M
question is, would you agree that the gromh of sales
revenues froma little over | ' » 2015 to a little
over I | » 2023 is a significant growh in sales
revenues?

A In a vacuumit's a significant growth in sales
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revenues, but that is not the relevant question for a

commer ci al -success inquiry.

Q My question right now is focusing on
profitability. So would you agree that the increase in
sales from|llEEE ' » 2015 to | | » 2023 woul d
be evidence that CAB is profitable?

A Absol utely not.

Q Way woul d that not suggest to you that CAB' s
profitable by experiencing that kind of revenue growth
over an ei ght-year period?

A In order to evaluate profits, you need revenues
m nus costs. And there is no way in Appendix 2.2 | see
costs. Al | see is revenues. Therefore, | cannot
conclude to anything relating to CAB profits | ooking at
just sal es revenues.

Q So you believe that the assessnent or eval uation
of costs is necessary to evaluate commercial success as a
secondary consi derati on of non-obviousness; is that
correct?

A It is necessary -- evaluating costs is necessary
to the evaluation of profits in order to know whet her
these sales listed on Appendix 2.2 are nade at a profit.

Q Ms. Doan, are you aware of whether at the tine
that CAB introduced its aboveground nessenger wire

supported cabl e managenent system that enbodies the '291
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1 | patent, whether they were the only player -- entity -- who
2 | was selling that kind of systenf
3 A | do not have independent know edge of that
4 | because I'mnot an industry expert. | may have read
5 | sonething along that line in the Smth declaration and
6 | repeated in the Putnam decl arati on.
7 Q And fromyour review of the materials in this
8 | case, including those declarations that you' ve just
9 |identified, do you have an understandi ng that the use of
10 | CAB' s aboveground nessenger w re supported cable
11 | managenent system becane the predom nant form of cable
12 | managenent between the years of 2015 and 20237
13 A | have not seen any data relating to market
14 | share or the nunber of projects using CAB products
15 | relative to the nunber of projects using other substitute
16 | in order to determ ne whether or not your proposition is
17 | true.
18 Q Are you aware -- aware that prior to CAB's cable
19 | managenent system the aboveground nessenger wre

N
o

supported cabl e managenent system that the other forns of

21 | cabl e managenent consisted primarily of trenching and

22 | cabl e trays?

23 A | have seen that representation in Putnam and

24 | Smth decl arations.

25 Q Are you aware that after CAB introduced its
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1 | cabl e managenent system that that system becane the
2 | predom nant cabl e managenent system over trenching and
3 | cable trays?
4 A | recall in the Putnam deposition he said that
5 | he doesn't have market-share data. And w thout market
6 | share data, as an econonmi st | cannot confirmor deny
7 | whet her CAB products are the predom nant cabl e managenent
8 | product in the market, as you -- as you state.
9 Q I's it your opinion that market share data is a
10 | prerequisite to establishing comercial success as
11 | secondary consi deration of non-obvi ousness?
12 A It would be depend case by case.
13 Q In this case is it your opinion that market
14 | share data is a prerequisite to establishing comerci al
15 | success as a secondary consi deration of non-obvi ousness?
16 A Let me answer you like this. Even if you don't
17 | have market-share data, you would still need sone sort of
18 | benchmark in order to assess whether the sales of the
19 | patented product are significant or not relative to the
20 | substitutes in the market. Usually we | ook at the conpany
21 | internal docunents. For exanple, you will ook at CAB
22 | market positioning docunments, conpetitive positioning
23 | docunents and determ ne how CAB eval uate its sales
24 | relative to benchmarks, and | haven't seen any such
25 | docunents cited in the Putnam decl arati on.
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1 Q Have you seen testinony in this case fromthe
2 |materials that you have reviewed that CAB s aboveground
3 | messenger wire supported cabl e managenent system becane
4 | the industry standard for cabl e nmanagenent in
5 |utility-scale PV installations?
6 A | have seen the words "industry standard" in the
7| Smth -- represented in the Smth declaration and the
8 | Putnam decl arati ons. However, | haven't seen any
9 | underlying data that shows CAB products -- that show
10 | whet her or not CAB products are in the industry standards
11 | when you take into account all the substitutes avail able
12 [ in the market.
13 Q So if you assunme, as | am asking you to assune,
14 | that once CAB introduced its systemthat it became the
15 | predom nant form of cabl e managenent in utility-scale PV
16 | installations over prior nethods that included trenching
17 | and cable trays, would you agree that that would be
18 | evidence of the commercial success of CAB' s aboveground
19 | cabl e managenent systenf
20 A | would go back to my prior answer that
21 | comrercial success is a holistic analysis. And | agree
22 |with Dr. Putnamthat you cannot just |ook at the demand
23 | side; you need to also | ook at the supply side. So even
24 | if your assunption is taken on its face, you wll stil
25 | need to evaluate whether these sales are nmade at a profit
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1 |in this case.
2 Q So in this case, it's your opinion that you nust
3 | determ ne whether CAB's sales fromthe 2015 to 2023 tine
4 | period were made at a profit?
5 A Yes. As Dr. Putnamsets forth the commerci al
6 | success equation in his report to be including both the
7 | supply side and the demand side. That analysis -- that
8 | holistic analysis was not perforned by Dr. Putnam
9 Q So short of that analysis -- well, strike that.
10 | I'"Il start at the end, what you said.
11 I's it your understanding or your testinony
12 | that Dr. Putnam did not perform any analysis or give any
13 | consideration as to whether CAB was profitable?
14 A He made -- in his deposition he nade assertions
15 [that CAB is profitable. He nmade assertions that CAB nust

[EE
»

be profitable, but there was no evidence relating to the

17 | cost and the profit information of CAB that he has
18 | provided in this case. As an econom st, | don't specul ate
19 | as to whether a conpany's profitable or not -- a product
20 | line is profitable or not. | look at financial statenents
21 | and nake that determ nation.
22 Q Excuse ne. | understand it is your opinion that
23 | you need to conpare the sales of the product to an
24 | appropriate benchmark, correct?
25 A Yes.
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Q Assumi ng that you have an appropriate benchmark

to conpare those sales to, if there was an excess in sales
of I the i ndustry benchmark -- again, assum ng
that the industry benchmark was an appropriate

benchmark -- would that be evidence to you of
profitability?

A No. Because there are nmany conpanies out there
t hat have exponential sales growmh but still operate at a
|l oss. As econom sts we have to | ook at financi al
statenments, we have to | ook at nunmbers -- costs data,
revenue data -- and take all of that into consideration in
determ ni ng whether they are profits or not.

Q And in those circunstances where a conpany is
experienci ng exponential revenue growh but still
operating at a | oss, what typically accounts for that?

A They could be reinvesting in their growh.
There could be a nunber of reasons. | would have to | ook
at it case by case.

Q What ot her kinds of reasons m ght there be?

Rei nvestnment in their growh. \Wat else?

A They coul d be providing excessive discounts.
There could be other reasons. | just can't sit here and
specul ate as to a specific instance why there's
significant growth but no profits. However, | would

encourage you to refer to the Putnam deposition where he
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1 | gave an exanpl e of sonebody selling cars at 100 percent

2 |growth rate every year for ten years. But that doesn't

3 | mean that those sales would be profitable.

4 Q So in those instances where a conpany is

5 | experiencing exponential growh in its sales revenues but
6 | still not operating at a profit, sonme exanples of

7 | potential reasons would be reinvestnment in the conpany.

8 | If a conpany that was exploring -- experiencing

9 | exponential growh in sales revenues was not profitable
10 | for the reason it was reinvesting, would that exponential
11 | growth in sales revenue still not be an indicator of

12 | cormercial success as a secondary consideration of

13 | non-obvi ousness, if the only reason they weren't

14 | profitabl e was because they were reinvesting?

15 A That's a very nyopic view of this. Because

16 |there may be -- like | nentioned, there may be multiple
17 | reasons why a conpany has exponential growth but are stil
18 | not profitable. For exanple --

19 Q I f one of those instances was reinvestnent in
20 | the comnpany, correct?
21 A Yes. But you don't want to just | ook at that
22 | reason. There could be that there's a | ot of costs.
23 | There are high fixed costs so the conpany has to invest in
24 | a lot of infrastructure. There are a |ot of general and
25 | adm nistrative expenses to recover before it can achieve
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any profits. So there could be -- usually there's not one

reason why profitability is not achieved. Usually it's a
host of reasons. And in this case | just don't have any
financial statement. | don't have any conpany docunent
tal ki ng about profitability in order for nme to assess
whet her or not there are profits and, if there' re not
profits, what are the reasons.

Q | f CAB's revenues of its comercial products --
strike that.

If CAB's revenues relating to the sal e of
its comrercial products enbodying the clained inventions
in these cases, if they experienced an exponential growh
to the extent that those sal es revenues exceeded an
appropriate industry benchmark by |l vwoul d that be
evi dence of commercial success even if CAB was not
profitable?

A No. Because, again, commercial success is a
holistic analysis. And by just show ng exponential sales,
that is not sufficient to get to the comrercial -success
inquiry in this case.

Q Vell, | didn't just say exponential sales.
sai d exponential sales conpared to an appropriate
benchmar k, where the exponential sal es exceeded the
appropriate benchmark by |l Vould that not be

evi dence of commercial success even if they weren't
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profitable?

A That is still not sufficient. |'mevaluating
Dr. Putnam decl aration. And the Putnam declaration states
t hat having significant sales or significant sales growth

on the demand side is not sufficient for commerci al

success.

Q So I'l'l ask you the question again. And this
time 1'll nmake clear, I"'mnot interested in Dr. Putnams
opinion. |'m asking you about your opinion.

And in your opinion, if it's the case that
t he exponential growth in CAB s sal es revenues exceeded an
appropriate benchmark by | vou! d you consider
that to be evidence of commercial success even if CAB
wasn't profitable?

A In my opinion, based on all the evidence |'ve
reviewed in this case, the prem se that you just stated is
not sufficient for commercial success of CAB products.

Q And why is that?

A Because in this case | have seen no evidence --
even though | had heard assertions that CAB products are
profitable, | have not seen any evidence specifically
showi ng the profitability and the costs that go into
maki ng these products. And that is not to say that |
entirely disagree with the premse relating to the

benchmark 1 n the assunption that you're asking nme to nake.
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Q So if | understood the |ast part of what you

just said, you do not disagree with the prem se?

A No. I'msorry. Wat | nmean to say is you asked
me to assune CAB's sales grow at |l 2 benchmark
that is appropriately defined. And what I'mtrying to say
inny prior answer is | disagree that the benchmark used
in this case by Dr. Putnam was appropriately defined.

Q | think we both know that wasn't my question. |
think we both know that | asked you to nake the assunption
that it was an appropriate benchmark and that if you -- if
CAB' s sal es revenues exceeded an appropriate benchmark by
B Vhether in your opinion that would be evidence
of commercial success even if CAB wasn't profitable.

A | will repeat my answer that based on all the
evidence |'ve seen in this case, assum ng your assunption
to be correct, that is not sufficient evidence to show
that CAB products are commercially successful.

Q And that's because you have not seen evi dence of
CAB' s profitability; is that correct?

A Correct. In addition to nme disagreeing with the
assunption that you asked ne to make relating to the
benchmar k.

Q Yes. | understand that you disagree that the
benchmark that has been used in this case is not a proper

benchmark. But aside fromthat, you disagree still that
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1 | that's enough evidence of commercial success because you
2 | haven't seen evidence of CAB' s profitability?
3 A Correct.
4 Q Thank you.
5 Speaki ng of benchmark. M. Doan, if you
6 | woul d | ook pl ease at Paragraph 10(a)(2) of your
7 | declaration. And | believe that the only difference
8 | between 10(a)(2) of your declaration in the '178 | PR and
9 |10(a)(2) in your declaration of the '"139 IPRis the '178
10 | IPR refers to the '291 patent, and the '139 IPRrefers to
11 | the '551 patent, correct?
12 A Correct.
13 Q O herwi se they're identical?
14 A Yes.
15 Q And | msspoke. | said "10(a)(2)." | actually
16 | wanted to direct your attention to 10(a)(3).
17 A Cot it.
18 Q And there, those two subparagraphs are
19 |identical, correct, in each declaration?
20 A Correct.
21 Q It is your opinion that the benchmark that
22 | Dr. Putnamused -- i.e., net new photovoltaic capacity --
23 | is an inappropriate benchmark for conparing to CAB's
24 | sales; is that correct?
25 A Correct.
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1 Q And you state in Paragraph 10(a)(3) that the
2 | growth rate of photovoltaic PV capacity does not
3 |accurately reflect the cable -- I"'msorry -- reflect the
4 | market for cable managenent products. And the changes in
5 | sol ar power plant design, such as the adoption of tracking
6 | systens are not accounted for in his analysis, correct?
7 A Yes.
8 Q Par agraph 51 of your declaration -- which,
9 | again, | believe is identical in both declarations -- you
10 [ indicate that the increased use of cables that resulted
11 |fromthe shift to the use of trackers in utility-scale PV
12 |installation could have been a reason why CAB' s sal es
13 | exceeded the net new PV capacity benchmark that Dr. Putnam
14 | utilized, correct?
15 A Yes. | will also say in -- in this paragraph
16 | citing to M. Bowran's deposition testinony that the use
17 | of trackers require nore space than fixed arrays and,
18 | hence, requiring nore cabl e nanagenent. And the use of
19 [ trackers is not reflected in Dr. Putnamlis benchmark.
20 Q So | think |I understand you to be saying that
21 | the increased use of trackers results in the need for nore
22 | cables and al so nore real estate?
23 A It would be nore real estate; hence, nore
24 | cables. | understand -- | understand from M. Bowman's
25 |testinony to be saying that the increased use of tracker
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1l | systens -- sorry -- trackers require nore space and,

2 | hence, require nore cabl es managenent -- nore cable

3 | ranagenent .

4 Q And what's your understandi ng of how the

5 | increased use of space requires nore cabl e managenent ?

6 A | can give you ny -- ny understandi ng based on

7 | the Bowran testinony, but | wouldn't have specific

8 | industry know edge that | can apply to this.

9 So | understand what he's saying to be if
10 | you have a negawatt of tracker systens, that sits on nore
11 | space, nore land than a negawatt of fixed field systens;
12 | and, hence, tracker systens require nore cabl e managenent.
13 Q And ny question is, what's your understandi ng of
14 | how that would require nore cabl e nanagenent, if you have
15 | an under st andi ng?

16 A | don't have an understandi ng beyond what |'m
17 | citing to M. Bowran and also what I'mciting to Dr. Kern
18 | for in this paragraph.

19 Q In preparing this declaration, you refer on your
20 | own to various resources and articles and data in the

21 | solar industry to informyour decisions; is that

22 | correct -- your opinions; is that correct?

23 A Yes, as | saw appropri ate.

24 Q Did you ever check to see how the increased use
25 | of trackers, how that would require nore cabl e nmanagenent
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1 | just because the sanme negawatt-capacity systemthat uses
2 | trackers would be on a bigger piece of real estate?
3 A Yes. That's what M. Bowman testified to. And
4 | we also have Dr. Kern stating in his declaration that
5 |trackers resulted in increased use of cables and, hence,
6 | require nore cabl e managenent.
7 Q And ny question is, did you -- beyond that
8 |testinony of M. Bowman or Dr. Kern, did you do any
9 | research -- fromthe various resources that you researched
10 | for your declaration, did you do anything to gain nore of
11 | an understanding as to why or how the use of trackers
12 | woul d require nore cabl e managenent ?
13 A Al'l of ny research and information is reflected
14 | in the footnotes and the sentences as witten in ny
15 | decl arati on.
16 Q So based on those footnotes and sentences, do
17 | you have an understanding as to whether the use of
18 |trackers would require different kinds of cables than
19 | systens that used fixed tilt?
20 A | can only repeat to you what I'mwiting here
21 | fromDr. Kern declaration, that the use of trackers
22 | required -- resulted in the increased use of AC cables to
23 | power the device, as well as the increased use of signal
24 |wring or data wiring to nonitor and communi cate data
25 |within the PV solar array.
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1 Q That's the extent of your understanding as to
2 | how the increased use of trackers would result in nore
3 | cabl e managenent; is that true?
4 A Yes. In conjunction with M. Bowran's testinony
5 | we just discussed.
6 Q So you state in Paragraph 51 of your declaration
7 | that this requirement -- increased requirenent for cable
8 | managenent suggests to you a potential reason for why CAB
9 | sales could increase -- and for the record, | enphasize
10 | the word "potential," and | enphasize the word "coul d" --
11 | at a faster rate than net new PV capacity, correct?
12 A Correct. That's what | wote.
13 Q But you made no attenpt to derive further
14 | understandi ng of what M. Bowman and Dr. Kern neant by
15 | those statenents. And you nmade no further investigation
16 | to determ ne whether, in fact, increased cabl e managenent
17 | resulting fromincreased use of trackers was a reason why
18 | CAB's sales increased at a faster rate than new net PV
19 | capacity, correct?
20 MR DI XON: Objection, form
21 A M --
22 MR FLYNN. 1'Il wthdraw the questi on.
23 THE WTNESS: Wen it cones to an
24 | appropriate time, can we take a break?
25 MR. FLYNN. Yes. |I'mjust going to ask you
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1 | one nore question and then we can take a break, just so

2 | don't forget to ask this.

3 Q (BY MR FLYNN) And at the end of Paragraph 51
4 | you state, ". . . Dr. Putnamdid not consider this

5| possibility in his report . . .," correct?

6 A Correct.

7 Q And, again, | enphasize for the record the word
8 | "possibility."

9 And so your opinion is that because

10 | Dr. Putnam did not consider this possibility, his analysis
11 [is flawed?

12 A This is one of many reasons that Dr. Putnamdid
13 | not -- this is one of many factors that Dr. Putnamdid not
14 | consider. And he arrived at a very sinplistic conclusion,
15 [that the entire difference between CAB's sales growth and
16 |the growth in his benchmark is due to the '291 and the

17 | '551. And there are a host of other reasons why such a
18 | di screpancy in growh could exist. And |'m pointing out
19 | here one reason that Dr. Putnam did not consider
20 Q Is it your opinion that Dr. Putnam was required
21 | to consider every possibility of what could have accounted
22 | for CAB s increased -- increased sales revenues and to
23 | di scount that possibility?
24 A | wouldn't say every possibility. But in his
25 | case, he went the extreme and he didn't consider any other
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50
reasons other than the '291 and the '551 being the driving

force of the excess sales. And there are sonme very
obvi ous factors indicated by the testinony and i ndi cated
by docunments that could explain this disparity in growth
rates that Dr. Putnam did not consider

Q If the increased use of trackers resulted --
again, hypothetically -- resulted in a 2 percent increase
i n cabl e managenent requirenents over what they had been
with fixed-tilt systens, in your opinion wuld that have
been enough to account for CAB' s sal es revenues growth
that exceeded net new PV capacity benchmark by N

MR. DI XON: (Objection, form

A | have not | ooked at that question specifically
interms of 2 percent versus sonme other percent. However,
you appear to be -- here I'mtal king about a totality of
various reasons |leading to there being a discrepancy in
the growth rates between the benchmark and the CAB sal es.
And this is one of many reasons. | haven't | ooked
specifically at what if there's this percentage, what
woul d be the conclusion. | was not asked to eval uate that
and | haven't done that.

Q (BY MR FLYNN) But in your view, based upon the
testinony that you' ve read of Dr. Kern and M. Bowman,
this is one of the obvious reasons that could account for

that increased sales revenue growth, correct?
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A This is one of the potential reasons that could

account for why CAB sales increased at a faster rate than
the cl ai med benchmark of net new PV capacity.

Q And | had asked you whether it was your opinion
that this factor was one of the obvious reasons why
sales -- CAB's sal es revenues exceeded the net new PV
capacity industry benchmark by nore than | And |
bel i eve that in your answer you said this is one of the

potential reasons, correct?

A Yes.
Q So it's not one of the obvious reasons?
A W are -- | may have used the word "obvious”

previously, but I'mreferring back to what I'mwiting
here in ny declaration, that this is one of the potenti al
reasons for why CAB sales could increase at a faster rate
t han net new PV capacity.

Q | promse this is the last question, then we'l]l
go for a break.

And | just wanted to nake clear, the

Par agraph 51 in your declaration that we' ve been referring
to that is under the heading -- | think 6(a)(3), which is
the section of your declaration in which you opine that
the net new PV capacity is not an appropriate benchnark,
correct?

A. Correct.
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1 MR. FLYNN:  Thank you.
2 THE W TNESS: Thank you.
3 (Recess from 11: 07 a.m to 11:27 a.m)
4 Q (BY MR- FLYNN) Ms. Doan, Paragraphs 10 --
5 | strike that.
6 Ms. Doan, you al so opined that net new PV
7 | capacity is an inappropriate benchmark wi t hout evi dence of
8 | market share; is that correct?
9 A Can you repeat your question.
10 Q You al so are of the opinion that the net new PV
11 | capacity industry benchmark utilized by Dr. Putnamis
12 | inappropriate, for the additional reason beyond what we've
13 | al ready di scussed, in the absence of any evidence of
14 | market share or increased narket share on the part of CAB;
15 |is that correct?
16 A. So, first, there many reasons why net new PV
17 | capacity is not appropriate, and we've only spoken about
18 | one of the several reasons. Then, another consideration
19 |is Dr. Putnam says in order to prove conmercial success,
20 | you should show that there is substantial sales in the
21 | relevant market. And generally econom sts | ook at a
22 | measure for market share in order to eval uate whet her
23 | there are substantial sales in the relevant market. |
24 | make the observation here that why Dr. Putnam says narket
25 | share to be a relevant consideration, there was no
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1 | di scussion of market share in the Putnam decl arati ons.
2 Q You have identified additional reasons in your
3 | declaration as to why you believe that the net new PV
4 | capacity is not an appropriate benchmark. And I know we
5 | haven't tal ked about all of themset forth in your
6 | declaration so far. But can you tell nme from your
7 | declaration what other factors you are that -- that you
8 |include in your declaration that we have not discussed to
9 | support your opinion that the net new PV capacity is not
10 | an appropriate benchmark?
11 A Sure. Net new PV capacity is not an appropriate
12 | benchmark for CAB s sal es because it's an appl e-to-oranges
13 | conmparison. \When you conpare CAB' s sales to net new PV
14 | capacity, it's an appl e-to-oranges conpari son because,
15 | reason nunber one, there is a msmatch in the tim ng,
16 | nreaning that CAB s sales may occur before the net new PV
17 | capacity is realized. The second reason why this is not
18 | an appl e-to-apple conparison is because of a msnmatch in
19 | geographic location. So net new PV capacity is a
20 | U.S.-only nmeasure as used in the Putnam declaration. And
21 | CAB's sal es, as used in the Putnam declaration, include
22 | both U S. sales and international sales.
23 Q That was for the integrated grounding system
24 | correct?
25 A | believe that all of the sales starting from
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1|20 -- starting from 2014 through 2023, the sales are used
2 | in Putnam decl arations include international sales in
3 |addition to U S. sales.

4 Q You only include international sales in your

5 | declaration in the "139 I PR, you only include that section

6 | regarding international sales in that IPR -- in that

7 | decl aration, correct?

8 A Correct. But that reason would apply also to

9 | the benchmark being inappropriate as discussed in -- in ny

10 | 139 -- in the "139 IPR  Wen | prepared ny declaration

11 |in the 13 -- when | prepared ny declaration in the '139

12 | IPR | re-read Putnam decl arati on and added that as a

13 | reason why the benchmark bei ng i nappropriate.

14 Q  kay.

15 A If I could go back to the appl es-to-oranges

16 | conpari son.

17 Q So you've given nme two additional reasons beyond

18 | what we' ve discussed so far. Go ahead.

19 A Reason nunber three is that CAB products are

20 | al so used to retrofit pre-existing PV solar plants. And

21 | in contrast, net new PV capacity is only for new sol ar

22 | plants. So that's another msmatch in terns of this

23 | conpari son.

24 Reason nunber four is that the utility

25 | neasure is in gigawatts. And it doesn't take into account
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1 |the increase in prices of CAB products over tinme. So one
2 | reason that CAB sal es revenue have experienced a growth

3 |rate, that is because of the increase in CAB prices, but

4 | the increase in prices is not captured in the net new PV
5 | capacity growt h.

6 Q You nmean the increase in CAB's prices?

7 A Yes.

8 Q Ckay.

9 A And so those are four additional reasons, in

10 | addition to the increase in use of tracker systens that we
11 | have di scussed.

12 Q Thank you.

13 So for those four, plus the trackers reason
14 | that we discussed, that is why it is your -- that's what
15 | you rely upon to support your opinion that the net new PV
16 | capacity benchmark is not the appropriate industry

17 | benchmark in this case?

18 A To conpare agai nst CAB sales in this case,

19 | correct.
20 Q W talked a little bit already that you're
21 | anare, at |least fromwhat you reviewed and the evidence
22 | that you've considered or the materials that you've
23 | considered for your declaration, that at the tine that CAB
24 | introduced its aboveground nessenger w re supported cable
25 | managenent system the other nethods of cabl e managenent
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were primarily trenching and cable trays; is that correct?

A Yes. | understand that fromthe representations
in the Smth declaration and the Putnam decl arati on.

Q And so those entities that were selling and
usi ng trenching and cabl e trays woul d have been
conpetitors of CAB in the cable managenent market once CAB
entered into the market, correct?

A That's correct.

Q You're also aware that at the tine that --
strike that.

You're also aware that CAB first entered
into the PV market, utility-scale PV installation market
in the 2014, 2015 tinme franme, correct?

A | recall fromthe Putnam decl aration that CAB
first introduced its aboveground cabl e nanagenent system
in 2014.

Q You had nentioned earlier today that you
i ncluded in your exhibit the year 2014 sal es that
Dr. Putnamdid not include. But those sales in 2014, they
were nom nal sales, correct?

A Correct. As shown in Exhibit 2 to ny
declarations, CAB's sales in 2014 were N

Q As compared to 2015, they were over N
correct?

A Yes. 2014 is likely a partial year.
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1 Q Did you review -- in any of the materials that

2 | you reviewed for your declaration, did you -- did you

3 |reviewinformation that indicated when CAB sold its first
4 | aboveground nmessenger wire supported cabl e nanagenent

5 | systen? Excuse ne.

6 A | don't recall anything beyond the sal es data

7 | and beyond the Putnam declaration and the Smth

8 | decl arati on.

9 Q So we tal ked before that you' re al so aware of
10 | the -- fromthe information that you reviewed, that at the
11 | time CAB introduced its aboveground cabl e managenent
12 | systens -- system CAB was the only one using that form of
13 | cabl e managenent, correct?
14 A As represented by Dr. Putnamand Dr. Smith --
15 |and M. Snith.
16 Q So if CAB's conpetitors in the cabl e managenent
17 | market were enpl oying trenching and cable trays, and now

[EEY
oo

CAB cones in in the cabl e nanagenent mar ket and begins

[EEN
(]

selling the aboveground nessenger wire and supported cable

N
o

managenment systens, isn't that evidence that CAB s narket

21 | share, by definition, was increasing in the cable

22 | managenent market ?

23 A | don't think I have enough information to

24 | answer your question because we would al so need to | ook at

25 | was the market as a whol e expanding; was -- what was the
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1 | share of CAB versus ot her aboveground cabl e managenent

2 | systens; when did they enter; what was the market share of
3 | these other substitutes, like trenching, cable tray.

4 | haven't seen any data at all to be able to answer your

5 | questi on.

6 Q Well, you know that when CAB entered the narket,
7 | they had -- right before they entered the market they had
8 | zero nmarket share, correct?

9 A Yes.

10 Q You're aware that CAB was not engaged in any

11 | form of cable nanagenent and did not sell any form of

12 | cabl e managenent in utility-scale PV installations until
13 |they entered the market with their aboveground nessenger
14 | wire supported cabl e nanagenent system right?

15 A Yes.

16 Q So CAB' s nmarket share when they entered the

17 | market was zero, right?

18 A | woul d assune so.

19 Q But the CAB conpetitors, who were enpl oyi ng and
20 | selling trenching and cable trays, they had -- if they
21 | were the only two fornms -- other forns of cable
22 | managenent, they woul d have had anongst them 100 percent
23 | of the market share, correct?
24 A Based on the representation that those were the
25 | only other substitutes before CAB entered, yes.
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1 Q So once CAB enters the market and starts selling
2 |its system its market share is going fromzero to sone

3 | percentage that it didn't have before, correct?

4 A. I woul d assume so, based on the representation

5 |relating to CAB entering the market.

6 Q And if the other conpetitors who had --

7 | including conpetitors who had been enpl oying trenching and
8 | cable tray, if sone of the -- strike that. | didn't ask

9 |that the way | wanted it.

10 If other conpetitors, including conpetitors
11 | who, for exanple, were selling cable trays as a form of

12 | aboveground cabl e nanagenent and then subsequently

13 | thensel ves began to use an aboveground nessenger wre

14 | supported cabl e managenent systemlike CAB' s, that woul d
15 | be further information relevant for your consideration and
16 | anal ysis of CAB's increase in the nmarket share; would it
17 | not?

18 A Can sonmeone just re-read to ne the question,

19 | pl ease?
20 Q | can do better than that. |'msure | can ask
21 | it better than | just asked it. | got lost in nmy own
22 | questi on.
23 If we start with the prem se that before CAB

N
~

entered the market, 100 percent of the market share was

N
6]

anmong those conpetitors of CAB who enpl oyed and sol d ot her
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1 | fornms of cable nmanagenent, |ike trenching and cable
2 |trays --
3 A Ckay.
4 Q -- and then when CAB enters the market and it
5 | begins selling its system it is nowtaking a portion of
6 | that market share that it did not have before, correct?
7 A Correct.
8 Q And if it's taking a portion of the market share
9 (that it didn't have before, then, by definition, the
10 | trenchers and cable trayers, who had 100 percent of the
11 | market, are | osing market share, correct?
12 A Correct.
13 Q So under that scenario, CABis increasing its
14 | mar ket share?
15 A From zero percent to some positive nunber.
16 Q Yes? Correct?
17 A Correct.
18 Q Are you aware fromany of the materials that you
19 | reviewed in preparing your declaration that there was at
20 | | east one tracker devel oper and manufacturer that designed
21 |its tracker to be conpatible with CAB systenf
22 A ' m not aware of the information.
23 Q Do you recall reviewng that testinony from
24 | M. Bowman's decl aration?
25 A | don't recall, sitting here.
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1 Q That doesn't sound famliar to you?
2 A Not as | sit here.
3 Q kay. |If that was the case, as M. Bowman
4 | testified in his declaration, that one of the tracker
5 | devel opers and manufacturers started designing its tracker
6 |to be conpatible with CAB's system would that be further
7 | evidence to you that CAB's system was becom ng w dely
8 | accepted and adopt ed?
9 MR DI XON: (Objection, form
10 A That is not sufficient evidence to get to that
11 | conclusion. One exanple is not sufficient evidence to
12 | conclude to market-w de adopti on.
13 Q (BY MR- FLYNN) You woul d need ot her evidence as
14 | to whether or not CAB' s aboveground cabl e managenent
15 | systemis becomng -- the termthat we used previously --
16 | the "industry standard"?
17 A Correct.
18 Q And you don't recall review ng any evidence in
19 |the materials that you reviewed to indicate that CAB' s
20 | aboveground cabl e nanagenent system had becone the
21 | industry standard in terns of cable managenent and
22 |utility-scale PV installations?
23 A | recall only statenments, as | nentioned, nade
24 | in the Putnam declaration and the Smth declaration and
25 | potentially other places. But |I don't recall seeing
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1 | market-share data -- seeing market-share data or the
2 | portion of projects using CAB products versus the portion
3 | of projects using other substitutes in the market in order
4 | to substantiate that assertion.
5 Q Do you have any doubt to -- I'msorry. Do you
6 | have any reason to doubt testinony of people in the
7 |utility-scale PV industry if they stated that CAB' s
8 | aboveground cabl e managenent system had becone the
9 | industry standard?
10 MR. DI XON: ojection, form
11 A " mnot an industry expert, sol'mnot in a
12 | position to confirmor deny their statenents.
13 Q (BY MR FLYNN) Wth respect to CAB s integrated
14 | groundi ng system you're aware that they introduced that
15 |in the 2018 tine frane, correct?
16 A | believe that's what Dr. Putnamsaid. | recal
17 | seeing in the sales data -- | recall seeing sonmewhere el se
18 | a nention of Decenber 2017.
19 Q Are you aware of whether the first sal es of
20 | CAB's integrated grounding the system-- the first
21 | significant sales occurred in 2018 fromthe data that you
22 | revi ewed?
23 A As | stated before, the data doesn't say
24 | "integrated systent; neither does it say "standard
25 | system"” Dr. Putnam stated, as well as the Smth
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1 | decl aration and other declarants stated, that CAB began

2 |selling its integrated systemin either 2018 or Decenber
3 | 2017.

4 Q And you're also, then, aware fromthe materials
5 |that we reviewed that they've also testified that prior to
6 | that tine, there was nobody el se that was enpl oyi ng an

7 | integrated grounding systemlike CAB s that used a

8 | messenger wire as a support structure to support cable

9 | hangers and current wires at the sane tinme that it was

10 | acting as an equi pnent groundi ng conductor; is that

11 | correct?

12 A | recall those representations in Putnam and

13 | Smth declarations.

14 Q In fact, in Paragraph 28 of your declaration,
15 | which | believe is the sanme in both declarations --

16 A Correct.

17 Q -- you describe both CAB's standard system and
18 | integrated grounding system right?

19 A Correct.
20 (Di scussion off the record.)
21 (Request ed portion was read.)
22 Q (BY MR FLYNN) And so you're aware fromthe
23 | materials that you' ve reviewed as well that before CAB
24 |introduced its integrated grounding system there was no
25 | one el se enploying a grounding systemthat used a

www.LexitasLegal.com/Premier  Lexitas 88%—3&; ﬁ%% 64
9

CONFIDENTIAL PROTECTIVE ORDER MATERIAL Case No. IPR2024-00178
63 of 188



Confidential Minh P. Doan - November 15, 2024

64

1 | messenger wire as both a support structure and an

2 | equi pnent groundi ng conductor, as you understand it and

3 |set forth in your declaration, correct?

4 MR. DI XON: ojection, form

5 A | recall that representation in the Putnam

6 | declaration and the Smth declaration

7 Q (BY MR FLYNN) You also recall information from
8 | the information that you reviewed that once CAB

9 |inplenented its integrated grounding system that it too
10 | began to be used and wi dely adopted in the industry for

11 | groundi ng systens?

12 A My sane prior answer applies. |In order --

13 | haven't seen data that shows w de adoption of the

14 | integrated systemnor the standard systemof CAB. | may
15 | have seen those representati ons nade in the Putnam

16 | declaration, the Smth declaration, and other declarants
17 | for CAB.

18 Q So you've -- you've seen their -- their

19 | testinony, their assertions, but you just haven't seen any
20 | data to back that up?
21 A No market-share data, no portion of projects
22 | data, or other types of data relating to the share of CAB
23 | sal es versus substitute products sales.
24 Q But, again, if CAB was not in the market unti
25 | it introduced its integrated groundi ng system and then
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1 | began to experience significant sales growh relating to
2 |its integrated grounding system that would tell you, by
3 |definition, it was increasing its market share in that
4 | market; would it not?
5 THE WTNESS: Can you pl ease repeat his
6 | question to ne.
7 (Requested portion was read.)
8 A You' re asking a rather conplex question to
9 | answer. There is sonme sort of cannibalization between the
10 | standard system sales and the integrated system sales, as
11 | di scussed in the Putnam declarations. So to know whet her
12 | CAB mar ket share was increasing or not in 2018 and after,
13 |1 would need data relating to the sales -- the sales in
14 | the market and the sales of other substitute options in
15 | order to be able to confirmor deny your question.
16 Q (BY MR FLYNN) Did | hear you to say that
17 | because there is sone cannibalization of the standard
18 | systemin the integrated groundi ng systenf
19 A Yes. The Putnam decl arations doesn't use the
20 | word "canni balization," but he describe it as certain
21 | custoners that woul d have purchased the standard system
22 | now go purchase the integrated systemafter the integrated
23 | systemwas introduced. That's what -- that's what his
24 | statenment was.
25 Q And you al so understand that the integrated
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1 | grounding systemis still practicing the -- strike that.
2 You understand that the integrated
3 | groundi ng systemthat uses the nmessenger wire as both the
4 | support structure for cable hangers and current wires, and
5 | acts as an equi pnment groundi ng conductor, also has the
6 | same features and advantages of the standard system j ust
7 | without the nessenger wire that has dual capacity; is that
8 [right?
9 A As an econom st, | don't have any understandi ng
10 | or opinion relating to that. As | stated, | know t hat
11 | Dr. Putnam contends based on his reliance on CAB s
12 | technical experts that the integrated system practices
13 | both the '291 and the '551 patent.
14 | would also note that | went to the Phinney
15 | declaration and the Kern declaration. | did not see any
16 | di scussion in those declarations relating to the
17 | integrated systempracticing the '291 patent. However,
18 | because |'mevaluating Dr. Putnam declarations, | accepted
19 | as an assunption that the integrated system practices both
20 | the '291 and the '551 patents.
21 Q Thank you.
22 Now, Ms. Doan, you are -- strike that.
23 You recall that Dr. Putnamin his analysis
24 | and description of the net new PV capacity benchmark were
25 | using that benchmark -- no, that's not right -- strike
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t hat .

You recall that Dr. Putnamindicated that
the net new PV capacity grew from 24.2 percent per year --
grew 24. 2 percent per year from 2015 to 2023, correct?
And | would you refer to Paragraph 35 of your declaration.

A Correct. That is Dr. Putnam s declaration.

Q Yes. In Figure 2 of Dr. Putnamls declaration at
Paragraph 47 of his declaration.

A | am-- | amat Figure 2 of Putnam decl aration.

Q And with Figure 2, Dr. Putnamis also stating
that CAB' s sal es revenues over that sanme period of tine
exceeds the net new PV capacity by a factor of i
correct -- no, | take that back. | msread ny own note.
W ong questi on.

Doctor -- in Paragraph 47 of Dr. Putnams
declaration, with the use of Figure 2, he's indicating
that the 24.2 percent industry growmh from 2015 to 2023 is
a growh rate factor of 6X, correct?

A | don't think you read Dr. Putnam decl arations
correctly. Dr. Putnamrepresented in his Figure 2 that
CAB sales that -- that net new utility-scale PV
capacity -- apol ogi es.

THE W TNESS: Maybe | m sheard his question.
Can | please re-hear his question again?

Q (BY MR FLYNN) I'"Il just ask it again. In
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1 | Paragraph 47 of Dr. Putnam s declaration, he indicates
2 | that industry capacity grew at a rate of 24.2 percent per
3 | year from2015 to 2023, correct?
4 A. Yes. Using Dr. Putnamis benchmark, which I
5 | disagree with, that's what Dr. Putnam s cal cul ati on used.
6 Q Yes. Well, you don't have any reason to
7 | di sagree -- whether you think that the net new PV capacity
8 | benchmark is the wong benchmark, you don't have any
9 | reason to disagree that using that benchmark, the industry
10 | growth from 2015 to 2023 occurred at 24.2 percent per
11 | year, do you?
12 A Putnamis math is correct --
13 Q Ckay.
14 A -- using that benchmark.
15 Q And, then, referring to Figure 2, Dr. Putnam
16 | indicates that fromthat 2015 to 2023 period, the industry
17 | benchmark -- or the industry grew at a 6X growth rate
18 | factor, correct?
19 A Using Dr. Putnam s benchmark, that's what
20 | Dr. Putnam i ndi cat ed.
21 Q Yes. One of the things that we tal ked about as
22 | to why you think net new PV capacity is the wong
23 | benchmark is because of the increased use of trackers that
24 | required additional cable nanagenent, correct?
25 A Correct. And the industry benchmark that
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1 | Dr. Putnamused does not incorporate the increasing use of
2 | trackers.

3 Q Yes. So that's what -- for that reason, that's
4 | what you're saying is the reason why the benchmark is the
5 | wong benchmark, because Dr. Putnamis not taking into

6 | account the increased cabl e managenent needs resulting

7 | fromthe increased use of trackers, right?

8 A Yes. Alternatively stated, there are

9 | conpoundi ng factors that are inpacting CAB's sales but are
10 | not reflected in the benchmark he's using.

11 Q At the tinme that CAB entered the market in

12 | 2015 -- or in 2015, which was the first year that CAB nmade
13 | any substantial sales of its aboveground cabl e managenent
14 | system trackers were already dom nating over fixed-tilt
15 | systens at that time; were they not?

16 A Let's refer to sone specific data. In

17 | Exhibit 6.2 to ny '178 declarations -- and it's -- | have
18 | that sanme exhibit in the '178.

19 Q You said 6.2, correct?
20 A Yes. Exhibit 6.2 in my '178 declaration shows
21 | the portion of net new PV capacity that is conprised of

N
N

tracki ng systemversus fixed-tilt systens between 2010 and

N
w

2023. I n 2015 tracking system conpri sed about 70 percent

N
~

of net new PV capacity; and by 2023, tracking systens

N
(6]

conpri sed about 96 percent of net new PV capacity.
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1 Q So in 2015 tracker systens were al ready
2 | accounting for 70 percent of net new capacity, correct?
3 A Correct.
4 Q And by 2016 trackers were -- tracker systens
5 | were accounting for 80 percent of net new capacity?
6 A That is correct.
7 Q So in 2015 when trackers were accounting for
8 | 70 percent of net new capacity, trackers were already
9 | dom nating over fixed-tilt systens with respect to
10 | generation of new capacity, correct?
11 A Correct. But the inportant point to note here
12 |is that over the tine period that Dr. Putnam does his
13 | conparison, from 2015 to 2023, there was an increasing use
14 | of tracker systens with tracker system proportioned out of
15 | net new PV capacity growing to 95 percent by 2023.
16 Q So let's just | ook at your Figure 6.2, then, in
17 |a little bit nore detail. So it was at 70 percent --
18 | tracker systens at 70 percent in 2015, right?
19 Correct.
20 They were at 80 percent in 2016, right?
21 A Correct.
22 Q They dropped 1.7 percent in 20177
23 A Correct.
24 Q They dropped fromthere 10.4 percent in 2018,
25 | correct?
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1 A Correct.
2 Q And then they rose again from 2018 to 2019,
3 | 19 percent?
4 A Correct.
5 Q They increased 3.6 percent from 2019 to 2020,
6 | right?
7 A That's correct.
8 Q They dropped al nbst a percent in 2021 -- from
9 | 2020 to 2021, right?
10 A Correct.
11 Q And they increased 3.6 percent from 2021 to
12 | 20227
13 A Correct.
14 Q And increased 2.5 percent from 2022 to 20237
15 A Correct.
16 Q So overall, from 2015 to 2023 it went from
17 | 70 percent to 96 percent?
18 A Correct.
19 Q So that's -- would be an increase in percentage
20 | of 26 percent with respect to tracker system generating
21 | new capacity?
22 A Correct. Wth respect to the proportion of net
23 | new PV capacity that is conprised of tracker systens.
24 Q So Exhibit 2 of your declaration -- in which you
25 | set forth CAB s sales revenues that were included in
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Dr. Putnamis cal culations, right?

A Correct.

Q In 2015 CAB' s sal es revenues were | NEGNGEN
and in 2016 they increased to ||} rioht?

A Correct.

Q And that would be an increase of about
B revenues from 2015 to 20167

A | woul d assune that your math is right, though I
haven't done that math nyself. But it |ooks to be right.

MR FLYNN: O f the record.
(Di scussion off the record.)

Q (BY MR FLYNN) And from 2016 to 2017 -- well,
first of all, that's ||l i » CAB s revenues from
2015 to 2016 conpares to a 10 percent -- 10.2 percent
percentage increase in the use of trackers to generate new
capacity as shown in Exhibit 6.2, right?

A If you are just stating the growmh rate in
tracker systens between 2015 and 2016 in Exhibit 6.2, and
CAB's sales growth in Exhibit 2, your math | ooks
approxi mately correct, though | haven't done that specific
mat h nmysel f.

Q In Exhibit 6.2 -- in the second |ine of
Exhibit 6.2, you identify the anmount of negawatts
generated by trackers in 2015 -- |I'm focusing on 2015 --

correct?
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A. Correct.

Q And for 2015 that was 2,011 negawatts of new
capacity generated by trackers?

A Correct.

Q And by 2023, the anobunt of negawatts and new
capacity generated by trackers was 17,213 negawatts,
correct?

A Correct.

Q That woul d be a factor of about 8.6X from 2015
to 2023, correct?

A Correct.

Q Dr. Putnam s cal cul ati ons, which you
i ncorporated into your declaration, of CAB s sales
revenues from 2015 to 2023 was a grow h factor of [l
right? Again, | can refer you to Paragraph 47 and Figure
2 of Dr. Putnam s declaration.

A Correct.

Q So -- strike that.

So one of the other four factors that you
mentioned to ne -- four reasons that you mentioned to ne,
that you -- that support your opinion that net new PV
capacity is an inappropriate benchmark is that the tine it
took for installations -- utility-scale PV installations
to be conpl eted conpared to when CAB was getting paid for

its sales, correct?
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1 A Correct.
2 Q So for exanple -- just to make sure | understand
3 | your analysis. For exanple, if there was an order placed
4 |with CAB in 2017 and CAB got paid in 2017 but the
5 installation wasn't conpleted until 2018, it would not
6 | have been until 2018 that the new PV capacity would cone
7 |online and be factored in, correct?
8 A Correct. And just to clarify sonme nore. So in
9 | your exanple, Dr. Putnam would be conmparing CAB's sales in
10 | 2017 to net new PV capacity in 2017; but there's a
11 | msmatch in timng because the net new PV capacity that
12 | correspond to that sale doesn't occur until 2018, for
13 | exanpl e.
14 Q So CAB' s 2017 sales is only being conpared to
15 | net new capacity as of 2017, whereas the net new capacity
16 | resulting fromthis project that wasn't finished until
17 | 2018 doesn't get considered until 2018, right?
18 A Correct.
19 Q Doesn't that even out over tinme?
20 A | have no reason to believe that it evens out.
21 | He hasn't shown any math to show that it evens out.
22 Q So if inthis scenario that we just tal ked
23 | about, if the net new capacity doesn't come online unti
24 | 2018, but CAB' s sal es have already been shown for 2017,
25 | then there's going to be an increase in net new capacity
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1 |in 2018 that won't account for the sales that have already
2 | been realized by CAB in 2017, right?
3 THE WTNESS: Can you re-read for ne his
4 | question, please.
5 (Requested portion was read.)
6 A So that -- so that -- if | understand your
7 | question, that's the point I'mtrying to nake is that the
8 | 2018 capacity is not corresponding to the sal es nade by
9 | CAB in 2018. There is sone portion of that capacity that
10 | correspond to sales made by CAB in prior years.
11 Q (BY MR- FLYNN) | wunderstand that that's your
12 | point. M question is, when that occurs year over year,
13 | woul d you expect that to have any significant inpact on
14 | the conparison of CAB's revenues to net new PV capacity
15 | over an eight-year period?
16 A That msmatch in timng certainly has an inpact.
17 | W don't know what the anount of the inpact is, whether
18 |it's significant or not, or wthout know ng the specific
19 |[timng of the sales and the specific timng of various

N
o

projects, which Dr. Putnamdid not eval uate; and, hence,

21 | did not evaluate that question.
22 Q But just to be clear that we're on the sane page
23 |with this exanple. If CAB nakes sales in 2017 and

N
~

receives its revenues in 2017 for a project that isn't

N
(6]

conplete until 2018 -- so CAB's sales in 2017 is going to
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1 | be conpared to net new PV capacity in 2017 that has not

2 | yet realized the net new capacity fromthe project that's
3 | already been paid for, correct?

4 A Yes.

5 Q And so you woul d say that CAB' s -- conparing

6 | CAB's revenues in 2017 to net new PV capacity in 2017

7 | mght give you an exaggerated view of CAB s revenues

8 | because it's not taking into account all the net new PV

9 | capacity that CAB's revenues is related to, right?

10 A Because of this msmatch in timng, you are not
11 | doing an accurate conparison. | haven't eval uated whet her
12 |that's exaggerating CAB' s sales, that's understating CAB' s
13 | sales. There is -- when you do a conparison of Ato B

14 | you want to make sure the A and B are consistent with each
15 | other in ternms of timng, geographic |ocations, type of

16 | market, and other factors. And there are multiple

17 | di nensi ons here where the sales of CAB and the benchmark
18 |they're not apples to apples. And this cunulative -- the
19 | cunul ative inpact of all these msmatches result in an
20 | unreliabl e benchmark.
21 Q But in 2017 CAB' s revenues are being conpared to
22 | 2017 net new capacity, right?
23 A Correct.
24 Q And it doesn't include the net new capacity
25 |resulting fromthat project for which it got paid in 2017
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1 | because that project wasn't conpleted until 2018, right?

2 A Correct.

3 Q But woul dn't you al so assunme that in 2017, CAB' s

4 | sal es revenues are being conpared to net new capacity that

5 | includes net new capacity that's being realized from say,

6 |a project in -- that started in 2016 and wasn't conpl eted

7 |until 20177

8 A It's possible. W just don't know.

9 Q So in order to -- in your view, to nmake this an
10 | appl e-to-appl e conparison, you' d have to figure out -- you
11 | know what CAB's revenues are in 2017, and you'd have to go
12 | back and figure out for every project relate -- that
13 | relates to those revenues, you have to figure out when it
14 | started and when it was conpleted. |Is that your opinion?
15 A In ny opinion, you shouldn't use net new PV
16 | capacity in the first place. So | haven't put nyself in
17 | the position of saying, "Ch, | have to use net new PV
18 | capacity; what would I do then?" | haven't gone to that
19 | next step because to ne the first step is telling nme no,
20 | don't use -- not to use PV capacity as a benchmark.

21 Q So if you don't use net new PV capacity, |

22 | assune you woul d al so believe that new gross capacity

23 | woul d be an inproper benchrmark for the same kinds of

24 | reasons, correct?

25 A You are saying new gross capacity?
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1 Q G oss -- instead of net new PV capacity, just

2 | gross increase in PV capacity fromyear to year. That

3 | woul d al so be an inappropriate benchmark in your view,

4 | correct?

5 A | believe Dr. Putnam hinself is saying that.

6 Q | *' m aski ng you, whether you believe.

7 A So there would -- | believe based on ny

8 | evaluation and nmy declaration that it's not appropriate to
9 | use PV capacity, whether it's net new or whether it's PV
10 | capacity in absolute ternms, to conpare CAB' s sal es because
11 | the PV capacity -- the general neasure of PV capacity,

12 | whether it's net new or gross capacity, does not

13 | accurately reflect the market for CAB products, for the

14 | reasons that | outlined.

15 Q You're referring back to you need to have

16 | nar ket -share data, correct?

17 A You need to have -- if not market-share data,

18 | you need to have an appropriately defined benchmark that
19 | I ooks at CAB' s conpetitor products -- conpeting products,
20 | how CAB perforns relative to its conpetitors. You need to
21 | review CAB internal docunments on conpetition, on
22 | benchmar ki ng performance, and go fromthere in determ ning
23 | the appropriate benchmark. But Dr. Putnam hasn't cited to
24 | any such CAB internal docunents or data that shows
25 | market-share information; proportion of projects, for
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1 | exanpl e.
2 Q So when you refer to you need to | ook at their
3 | internal documents to measure benchmarki ng performance,
4 | what's the benchmark that you're referring to?
5 A Dr. Putnam hasn't --
6 Q | "' masking you. Wat's the benchmark t hat
7 |you're referring to?
8 A | have to | ook at the docunents itself. For --
9 |usually -- any original conpany usually has internal
10 | docunents that tal ks about how it perfornms relative to
11 | conpetitors. That is commonly seen in ny profession.
12 | Just internal conmpany docunents tal king about conmpetitive
13 | positioning. And as econonm sts we tend to use those
14 | internal docunents in fornulating a benchmark. And
15 | Dr. Putnamin this case doesn't even nention, doesn't even
16 | consider any such docunents as a begi nning point to think
17 | of a benchmark.
18 Q Do you believe that there's any industry
19 | benchmark that would be appropriate to use in this
20 | analysis to conpare CAB' s sal es revenues to?
21 A My assignnent is to evaluate Dr. Putnams
22 | declarations. | was not asked to affirmatively evaluate a
23 | benchmark or eval uate whether -- | wasn't asked to do an
24 | affirmative anal ysis as to whet her CAB products achieve
25 | commerci al success relative to a benchmark.
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1 Q You just know that net new PV capacity isn't the
2 | right benchmark, right?
3 A For all the reasons discussed in ny report -- in
4 | ny declarations, that is ny opinion.
5 Q And what you just said a m nute ago i s because
6 | you don't have any internal CAB docunments to consider, as
7 | an econom st woul d usual Iy consi der, correct?
8 MR DI XON: Objection, form
9 A In addition to all the reasons that | outlined
10 | as to why the benchmark used by Dr. Putnamis an
11 | appropri ate benchmark.
12 Q (BY MR FLYNN) One of the other reasons that
13 | you identified for me a little bit ago as to why net new
14 | PV capacity is not an appropriate benchmark i s because
15 | there's evidence that CAB sold products to retrofit
16 | existing projects, correct?
17 A Correct.
18 Q And you tal k about that in Paragraph 54 of your
19 | decl arati on?
20 A Correct.
21 Q You refer in Paragraph 54 of your declaration to
22 | the -- strike that.
23 You refer in Paragraph 54 of your
24 | declaration to the project naned "CA Flats," correct?
25 A | do refer to project CA Flats in making the --
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1 |the argunent that CAB's sales were not realized in the

2 | sane year as the year that the net new PV capacity was

3 | recogni zed.

4 Q Right. That supports your position on the --

5 |the lead tinmes of these projects, right?

6 A Correct.

7 Q So thank you for that correction. And it

8 |[remnded nme that | actually wanted to ask you

9 So are you aware fromany information that
10 | you reviewed of any other project |ike CA Flats where

11 | there was such a lag tine between comencenent and

12 | conpl etion of the project?

13 A | saw it lists one or two other projects in

14 | CAB's sales data and | did research relating to those

15 | projects. | don't recall the nane of the project as | sit
16 | here, but we al so have Brooks deposition, for exanple,

17 | cited in Footnote 154 of ny '291 patent -- '291 patent

18 | decl aration tal king about an 18-nonth lead tine. And we
19 | have Dr. Putnamtestinony also | believe relating to the
20 | lead tines cited in Footnote 153 of ny decl aration.
21 Q Wth respect to the retrofitting issue, you
22 | refer in Footnote 156 to the Topaz Ceneral project, right?
23 A Correct.
24 Q And the information that you're basing your
25 |opinions on with respect to the retrofitting i ssue and
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1 | particularly relating to the Topaz project and its date of
2 | conpletion is based on a press release; is that right?
3 A Correct.
4 Q O her than what you reviewed in the press
5 |release, did you do any other -- nmake any other attenpt to
6 | verify the information that was in the press rel ease?
7 A | assune your question relates to the Topaz
8 | solar farm
9 Q Correct.
10 A | do not recall |ooking at any other source
11 |relating to the conpletion of the Topaz project beyond the
12 [ citation in Footnote 156.
13 Q And the only source that's included in that
14 | citation is a press rel ease, correct?
15 A For the Topaz farm correct.
16 Q Yes. And that's the only exanple that you're
17 | giving of a -- of the exanple of where CAB's products were
18 |used to retrofit an existing installation?
19 A Correct. | already gave this one exanple
20 | because -- al so because CAB did not provide its sales data
21 | by project for other years. 1t only provided its sales
22 | data by project for 2018. So for 2018 | did not take an
23 | exhaustive | ook at all of CAB projects. | |ooked at a
24 | nunber of projects and | found Topaz project as one
25 | exanple relating to a retrofit installation.
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1 Q Well, did you find any other exanples that you
2 |didn't include in Footnote 1567
3 A | don't recall another exanple. | also did not
4 | | ook exhaustively at all the projects in 2018 because |
5| also have Dr. Putnamis testinony where Dr. Putnam
6 | acknowl edges that CAB products are used for retrofitting,
7 | whereas the net new PV capacity does not include PV
8 | capacity of retrofit projects. | have Dr. Putnam
9 | acknowl edging that fact to be true.
10 Q Is it fair to say that if you were aware of any
11 | other projects, you would have included those projects in
12 | Foot note 1567
13 A Yes. |If CAB had given sal es data for other
14 | years by project, | likely would be including nore
15 | exanpl es.
16 Q But you didn't get the -- identity of the Topaz
17 | project as an exanple of retrofitting from CAB s sal es
18 | data, did you?
19 A CAB' s sales data for 2018 only is by project.
20 | So for 2018 only you can see the project nanme associ ated
21 | with each orders. And that allowed ne to do genera
22 | research relating to when the project was conpl et ed.
23 Q When you refer in Paragraph 54 to 2018
24 | project-level sales data, you're referring to
25 | Exhibit 2056; is that right?
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1 A Correct.
2 Q And you're referring to Exhibit 2056 for both
3 |the lead-tinme exanple and retrofitting exanples, correct?
4 A Correct. In addition to the testinony of the
5 | decl arants noted on page 33 of ny declaration for the '291
6 | patent.
7 Q You're aware that the sales figures that
8 | Dr. Putnamutilized in performng his analysis of CAB's
9 | sales data did not come from Exhibit 2056, right?
10 A It did not cone from Exhibit 2056. But it's --
11 | for 2018 it's very close to the sales figure in
12 | Exhibit 2056. 2018 is the only year for which CAB
13 | provided sales data by project and this data in
14 | Exhibit 2056 is also referenced in the Putnam decl arati on.
15 Q But nmy question was, you're aware that the sal es

[EE
»

data that Dr. Putnamutilized for perform ng his analysis

17 | of CAB' s sales data was not taken from Exhi bit 2056 but
18 | Exhi bit 2046, correct?
19 A | f you are tal king about the sales data used in

N
o

hi s conparison to his benchmark, then, that's correct.

21 Q So there's no indication in Exhibit 2046 that he

22 | included any sales data from 2056 specifically relating to

23 | Topaz, is there?

24 A Exhi bit 2046 and Exhi bit 2056 use al nost

25 | identical sales for 2018. And Dr. Putnam hinself relied
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on Exhi bit 2056, and he described sales of CAB in 2018 in

H

his declarations. And | can point you to those pages if
you woul d Iike.

Q Did Dr. Putnamrely on specific sales
information from 2018 in perform ng his analysis of CAB s
sales data as he did in Exhibit 2046?

THE WTNESS: Can you repeat the question

(Requested portion was read.)

© 00 N o o A~ w N

A. Exhi bit 2046 included CAB' s sales data in 2018.

[EE
o

It's just not by project. And Exhibit 2056 you can see

[EE
=

that. You can think of Exhibit 2056 as taking the 2018

[EEY
N

data and give you a project-level view of the 2018 sal es,

[EEN
w

but it's the sane.

=
N

Q (BY MR FLYNN) How do you know that? How do

[EEN
o1

you know that? Dr. Putnam specifically said that he

[EE
»

relied on the information provided to himby CAB that he

[EE
\‘

set forth in Exhibit 2046. And that's the information

[EEY
oo

that he relied upon to do his sales analysis. So on what

[EEN
(]

basis do you nmake the statenent that you can see that what

N
o

he did was to take the sales date from 2056 and put it

N
=

into Exhibit 20467

N
N

MR. DI XON: (ojection, form

N
w

A. That's not what | said. He used Exhi bit 2046

N
~

for his quantification of CAB's sales. And this

N
(6]

Exhi bit 2056, which is only for 2018 -- and it's by
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1 |project -- if you sumup all the sales in Exhibit 2056 for
2 | 2018, you will get a very simlar nunber to the total CAB
3 |sales in Exhibit 2046. And Dr. Putnam hinself relied on

4 | Exhibit 2056 for 2018 when he spoke about integrated sales
5 | versus standard systemsales. | can point you to the

6 | pages i n Putnam decl arati on where he used Exhi bit 2056.

7 Q (BY MR- FLYNN) Pl ease do

8 A I f you | ook at Putnam declaration in the '178

9 | IPR and you | ook at Paragraph 61, then, Paragraph 61 al so
10 | refers to Footnote 47, Exhibit 2056.

11 Q You're aware that Exhibit 2056 is col or-coded,
12 | correct?

13 A Correct.

14 Q You' re aware that the purpose for using

15 | Exhibit 2056 was to identify the point in 2018 where

16 |integrated -- the sales of the integrated groundi ng system
17 | was becom ng predom nant over the sales of the standard

18 | system that that's when that transition was occurring,

19 | correct?
20 A | recall Dr. Putnamtestifying in his deposition
21 | that he received this data with the color coding to
22 | represent standard systemversus integrated system sal es
23 | of CAB.
24 Q Interns --
25 A For 2018.
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1 Q Yes. And so you recall that what's
2 | color-coded -- | think it's orange or red or whatever that
3|is -- that that's representing the integrated groundi ng
4 | systemsales, correct?
5 A Dr. Putnam | believe testified that the orange
6 | color code -- the orange rows represent CAB' s
7 | representation of standard system sales in Exhibit 2056.
8 | And the blue rows represent integrated systemsales in
9 12018. | recall that to be Dr. Putnam s representations
10 | relating to this data.
11 Q Regardless if you're correct or if you' ve gotten
12 | those colors mxed up, the idea of the col or-coded
13 | Exhibit 2056 was to conpare the extent of the integrated
14 | groundi ng systemsales in 2018 to the standard system
15 | sales, correct?
16 A That appears to be the purpose for which
17 | Dr. Putnam used Exhibit 2056.
18 Q By virtue of its color coding, right?
19 A | woul d assune so.
20 Q I n Paragraph 61 of Dr. Putnamis declaration that
21 | you pointed me to, is it your understanding that those
22 | particul ar sales nunbers were derived from Exhi bit 2056 as
23 | opposed to Exhibit 2046?
24 A Correct. M understanding is that for
25 | paragraph -- for the nunbers in Paragraph 61, Dr. Putnam
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was using Exhibit 2056.

Q Did you conpare the sales figures for 2018 as
set forth in Exhibit 2056 with the sales figures for 2018
as set forth in Exhibit 20467

A | did.

Q And did you -- and did you find that they
mat ched?

A They very closely matched. That is -- that
conparison is in Footnote 160 of ny '551 patent
declaration. In Footnote 160 | stated that CAB' s sales in

2018, project-level sales data in Exhibit 2056 was
B 2nd CAB's sales data in Exhibit 2046 for
2018 vas |

Q From any of the research that you' ve done into
the solar industry, are you aware of the frequency with
whi ch existing projects are retrofitted with any

conponents of the utility-scale PV installation?

A | haven't seen that data specifically.
Q In Exhibit 2056, referring to the Topaz
project -- page 1 of 2056 identifies the Topaz project

about hal fway down the first page, correct?

A Correct.

Q kay. And there are two line itens for "Topaz
General ," right?

A That is correct, on the first page.
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Q Yes. And the first line itemon the first page

is for -- or includes rings, right?

A | see that it says "rings," yes.
In the anount of |Jlj. correct?
Correct.

On page 5 of Exhibit 2056.

> o >

Page 5. Ckay.

Q About three-quarters of the way down the page,
there's another reference to Topaz General and al so
i ncludes for rings, right?

A Correct.

Q And, again, that's for | N>

A That is right.

Q You understand that Dr. Putnam excl uded any
sales of rings fromhis analysis; are you not?

A Yes, |"'maware. That's correct.

Q So with respect to the Topaz project, you're
relying on Exhibit 28 to identify an exanpl e of
retrofitting where CAB' s products were used to retrofit an
exi sting project, right?

MR DI XON: (Objection, form

A You nentioned Exhibit 28?

Q (BY MR FLYNN) | did. Let nme -- let ne do that
agai n.

So you're using -- I'msorry.
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Exhi bit 2056 that you are relying on to have

identified the Topaz project as an exanple where CAB's

products were used to retrofit an existing installation --

A Correct.

Q -- that that exhibit includes |l of rings?
A Fromthose two line itens --

Q Yes.

A -- that you pointed out. | don't know if there

are other line itenms for rings.

Q But of those rings, |} vorth of rings,
correct?

A Correct.

Q Wi ch Dr. Putnam excluded from his anal ysi s?

A Correct. But Dr. Putnam did not exclude ot her
Topaz line itens in here that are not rings. For exanple,
there's a nessenger wire that Topaz -- that was purchased
by the Topaz project on page 4 of Exhibit 2056. There was
a pier bracket that was purchased for the Topaz project on
Exhibit 1 of page 2056 and Dr. Putnam nevert hel ess
i ncl uded -- included those sal es.

Q And how much did those sales add up to?

A "Il need to do sone math. And 1'll need to
find all the line items and .

Q How about | ll? Line item| believe that

you're referring tois on page 1, | think you said, right?
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Topaz General refers to pier brackets, correct?

A Correct.

Q And that's for | I rioht?

A Correct.

Q And on page -- | think you said 4 --

A Yes.

Q -- there's a Topaz General for nessenger wre

for | l}. correct?

A Correct.

Q There are actually two of those, so that woul d
be | correct?

A It | ooks |ike you sunmed up those line itens
correctly.

Q So the nmessenger wire and the pier brackets
toget her anobunt to less than the -- the anmount of rings
whi ch Dr. Put nam expressly excluded fromhis anal ysis,
right?

A For those specific three line itenms for Topaz.
And Topaz is just one exanple of CAB products being used
toretrofit. | don't have access to other data by project
for other years outside of 2018 to determi ne the extent to
which Dr. Putnaminput sales fromretrofit installations.

Q So that's just another possible explanation for
why CAB' s revenue sal es could have grown at a rate that so

far exceeds the net new PV capacity benchmark, correct?
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1 MR. DI XON:  Qnjection, form

2 A Yes. It's not another explanation for which

3 | Dr. Putnam hasn't accounted for

4 Q (BY MR- FLYNN) Anot her of the reasons that you

5 |identified for me was the -- as to why the net new PV

6 | capacity benchmark is inappropriate is because he didn't

7 | take into account increases in CAB prices over tine; is

8 [that right?

9 A Correct. And that increase in CAB prices is not
10 | reflected in the net new PV capacity; yet it's reflected
11 | in CAB' s sales trends.

12 Q | confess I'mhaving a little difficulty

13 | understanding this reason. |If CABis increasing its

14 | prices, and the custoners are paying those prices --

15 {willing to pay those prices, | think that would be -- that
16 | would be -- relate to the supply demand -- the supply side
17 | and demand side, right?

18 A Yes.

19 Q Even if CABis increasing its prices and the

N
o

custoners are willing to pay it, isn't that evidence of

21 | CAB's commercial success relating to its products?

22 A W have -- you are taking nmy observation here
23 | out of context. Wat I'mtrying to say here is CAB' s
24 | prices grow over the time period of Dr. Putnam s

25 | conparison fromthe 2014 to 2024. There has been an
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1 |increase in CAB prices, which drives the increase in the
2 | sales of CAB products -- in the sales revenue of CAB
3 | products. And net new PV capacity is not a revenue
4 | measure. It doesn't take into account the increase in
5 | prices of various conponents that CAB sells. And,
6 | therefore, the increase in prices is another reason why
7 | you can see a disparity in the growh rate of CAB' s sal es
8 |relative to net new PV capacity.
9 Q So is it your viewthat in order for that to be
10 | a good conparison or an appropriate conparison that,
11 | basically, over an eight-year period of time, CAB' s prices
12 | woul d have to stay stagnant?
13 A CAB prices are what they are. The issue here is
14 {to find an appropriate benchmark that takes into account a
15 | pricing change so that when you see -- at the end of the
16 | day you're conparing Ato B. And what Dr. Putnam does is
17 | after he conpares Ato B, the entire difference between A
18 | and B, he attributes that to the '291 and the '551 patent
19 | together. And the observation |I'm making here is the
20 | difference in the growmh rate of A and B partially is
21 | accounted for by the increase in prices of CAB products.
22 Q There's going to be an increase in PV capacity
23 | regardl ess of the prices, correct; fromyear to year,
24 | you're going to expect that there's going to be an
25 | increase in net new capacity?
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A In -- in the data that we | ook, there is an

i ncrease in net new PV capacity.

Q So if the net new PV capacity is increasing even
with prices going up, isn't that -- how does that render
the net new PV capacity benchrmark an inappropriate
benchmar k?

A So here's the issue. Dr. Putnamis saying that
net new PV capacity grows at, let's say, 6X, and CAB's
sales grew at Jjjjj- He calcul ated excess sal es between
CAB' s sales -- what he calls "excess sal es" between CAB's
sal es and the benchmark. And he's saying that all of
t hese excess sal es are because of the '291 and the '551
patent. And what |'m observing here is -- the reason why
you' re seeing excess sales here is because they are
confounding factors in this case of pricing growth that's
i mpacting CAB' s sales, but it's not reflected in net new
PV capacity. Net new PV capacity is a gigawatt neasure;
it's not a dollar neasure. So net new PV capacity doesn't
take into account how prices have evolved in the cable
managenent market over this tine period.

Q So for net new PV capacity to be an appropriate
benchmark, in your view, for purposes of conparing to
CAB' s sal es revenues, the only way it would work is if
CAB s prices remain stagnant during the entire period of

ti me?
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1 MR. DI XON:  Qnjection, form
2 A kay. What you're trying to dois -- CAB' s
3 | sales are what they are. You cannot go back in tinme and
4 | change CAB's sales. So you need a benchmark that
5 | incorporate not only the change in the units sold of CAB
6 | but also the pricing -- the pricing difference. And net
7 | new PV capacity doesn't reflect that price in growh.
8 | Hence, at the end of the day, Dr. Putnamis cal cul ating
9 | excess sales for the purpose of comerci al - success
10 |inquiry. And he incorrectly attributed all of the excess
11 | sales to just the two patents at issue here because of
12 | this confounding factors.
13 Q (BY MR FLYNN) Do you believe that any increase
14 | in CAB prices would have been sufficient to account for
15 | the 6X excess factor of CAB revenues over industry grow h?
16 A Not in and of itself. But there are multiple
17 | reasons here that together are viewed in its -- in their
18 |totality show that the benchmark being used by Dr. Putnam
19 | suffers fromnmultiple flaws.
20 Q But you haven't identified any benchmark, other
21 | than market share, that you believe would not be flawed;
22 |is that right?
23 A My assignnent, again, is to evaluate
24 | Dr. Putnam s declaration. And Dr. Putnam has used an
25 | i nappropri ate benchmark for the conmerci al - success
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1 |inquiry.
2 Q Vel |, your assignnment is to criticize
3 | Dr. Putnam s analysis and to point out how, in your
4 |opinion, it's flawed; but you don't consider it to be part
5 | of your assignnent as to what woul d have been an
6 | appropriate benchmark, in place of the one that Dr. Putnam
7 | used?
8 MR DI XON: Objection, form
9 A As we di scussed today, there are sone
10 | possibilities of other benchmarks. For exanple, market
11 | share; for exanple, the portion of projects that use CAB
12 | products versus using other cable managenent systens such
13 | as changing -- such as -- such as trenching and .
14 Q Cabl e trays
15 A Cabl e trays. Thank you.
16 CAB hasn't provided data relating to its
17 | relative performance. So | don't have the information to
18 | be able to put forth an alternative benchmark of CAB's
19 | sales relative to other things, when such information
20 | woul d need to be coming fromCAB s internal information
21 | dat abase.
22 Q | don't think you nentioned it earlier today
23 | when you gave nme the four additional factors, but you did
24 | nmention in your declaration, if | understood it correctly,
25 | that a decline in prices of other conponents of the PV
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1 |installation may al so be responsible for driving CAB s
2 | sales; is that correct? Let nme see if | can point you to
3 | where I'mtalking about.
4 A Yes. | see what you're saying. You are
5 |referring to paragraph 53 --
6 Q That's right.
7 A -- 1n ny '291 patent declaration. And here I'm
8 | referring to potential reasons why you nay have seen an
9 |increase in prices of CAB products. The increase in
10 | prices of CAB products |ikely have come froma shift out
11 | in the demand of CAB products, which is facilitated by the
12 | decline in the prices of other inputs to utility-scale PV
13 |installations.
14 Q So the exanple you use in paragraph -- or in
15 | Footnote 151 is prices of hardware, correct?
16 A Correct.
17 Q So if | understand your testinony, you're saying
18 | that the decrease in prices of hardware over that period
19 | of tine, 2017 and 2018, could result in an increased
20 | demand for CAB' s cabl e managenent projects -- cable
21 | managenment products, correct?
22 A Yes.
23 Q Wul dn't there -- if there was a decrease in one

N
~

or nore conponents of a PV installation array and the

N
(6]

price of those conponents, wouldn't that drive generally
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1 | the demand for nore utility-scale PV installations?

2 A Possibly. And that's why | did not give it as
3 | one of the four reasons that | had given you earlier, that
4 | you wote down, as why the PV capacity not being a

5 | conpl ete and appropriate benchmark.

6 Q Everybody seens to be liking to use a sandw ch
7 | and food anal ogies in these things -- in these economc

8 | anal yses. So you obviously reference Dr. Putnam s peanut
9 | butter and jelly sandw ch analysis, correct?

10 A Yes.

11 Q So if you decreased the price of bread, your

12 | suggestion, in your declaration at least, is that if you
13 | decrease the price of bread, that m ght increase the

14 | demand for lunch nmeat. That would be anal ogous to -- if
15 | you decrease the price of hardware, that m ght drive an
16 | i ncreased demand for CAB s cabl e managenment products. |Is
17 | that a fair anal ogy?

18 A Il will take that.

19 Q As opposed to driving an increased demand for a
20 | sandwi ch that includes |unch neat, right?
21 A | don't have an opinion relating to the anal ogy.
22 Q Everybody tal ked about food, | had to get that
23 |in
24 MR. DI XON: Ed, | think we've been going for
25 | about an hour and a half --
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1 MR FLYNN: Okay.
2 MR DIXON. -- | don't know if you want to
3 | break for lunch soon.
4 MR FLYNN. It's up to you. | don't
5 | anticipate being all that much longer, but it's conpletely
6 |up to you. |If you want to take a short |unch break, we
7 |can. |If you want to just take a ten-m nute break now and
8 | come back .
9 (Di scussion off the record.)
10 (Recess from1:04 p.m to 1:57 p.m)
11 Q (BY MR FLYNN) Back after lunch, Ms. Doan.
12 A Thank you.
13 Q Ms. Doan, in Paragraph 177 of your '178
14 | declaration -- and | believe that translates to Paragraph
15 | 58 of your ' 139 declaration.
16 A " msorry?
17 Q Did | say paragraph -- | neant Paragraph 57 --
18 | 57 in the '178 declaration; and 58 in the '139
19 | declaration. |In Paragraph 57 of the '178 declaration, you

N
o

refer to CAB products that are not used in a system of

21 | practice in the '291 patent; is that right?

22 A Yes.

23 Q And as | understand your criticisnms of

24 | Dr. Putnam s analysis, is that he acknow edges t hat

25 | 1-carrier hangers and J-hooks and rings are not part of
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1 |the '291 system But he nevertheless included themin his
2 | sales analysis; is that correct?

3 THE WTNESS: | need the question again to
4 | make sure | hear it properly.

5 (Requested portion was read.)

6 A No. |[It's not correct. M critique in Paragraph
7 |57 is that although Dr. Putnam excluded J-hooks, rings,

8 | and 1-carrier hangers fromhis sales quantification, he

9 | does not -- he does not exclude other conponents that were
10 | used in conbination with 1-carrier hangers, J-hooks, and
11 | rings.

12 Q So in Paragraph 57, you say Dr. Putnam cl ai ns

13 |that sales of all other CAB sol ar cabl e managenent

14 | products, other than the 1-carrier hanger, J-hooks, and

15 [ rings, enploy the new '291 patent, correct?

16 A Correct.

17 Q And then you say, "However, in CAB s 2018 sales
18 | data, there are nmultiple instances of 1-carrier hangers or
19 | rings being sold alongside the parts that Dr. Putnam
20 | included in clained enbodyi ng products,” right?
21 A Correct.
22 Q So you're saying in Paragraph 57 that although
23 | he acknow edges that 1-carrier hangers and rings do not --
24 | are not part of the standard systemclained by the '291
25 | patent, he's nevertheless including themin his 2008 sal es
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1 | data analysis, right?
2 A That is not a correct summary of what |'m saying
3 | here. Dr. Putnam excludes 1-carrier hangers, J-hooks, and
4 | rings fromhis quantification of CAB's sales in his
5 | exhibit. However, fromthe 2018 sales data, we see that
6 | there are other conponents, |ike a nessenger wre and
7 | end-pier kits or md-pier kits, being sold to a custoner
8 |alongside with a 1-carrier hanger, for exanple. And for
9 | such instances, Dr. Putnam-- why he excluded the
10 | 1-carrier hanger, he still included the end-pier kits or
11 | the nmessenger wires that were used in conbination -- that
12 | were sold in conbination with the 1-carrier hangers.
13 Q So what's the inpact of that?
14 A There's not enough information for me to
15 | determ ne the inpact because CAB only provides its data by
16 | project, by customer for 2018.
17 And, further, there is not sufficient
18 | information to know what portion of nessenger wires, for
19 | exanple, are used with 1-carrier hangers for custoners
20 | that purchased, let's say, l-carrier hanger, a 2-carrier
21 | hanger and nessenger wire. There is not enough
22 |information to figure out what portion of other conponents
23 | are used with 1-carrier hangers versus a nmulti-carrier
24 | hanger for custoners that purchase both 1l-carrier hangers
25 | and nulti-carrier hangers al ongsi de ot her conponents.

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64

CONFIDENTIAL PROTECTIVE ORDER MATERIAL Case No. IPR2024-00178
101 of 188



Confidential Minh P. Doan - November 15, 2024

102
1 Q Again, you're extracting this information that
2 | fornms the basis of your statenents from Exhibit 2056,
3 | correct?
4 A Yes. In conjunction with other docunents cited
51in this paragraph of nmy declaration.
6 Q But it's -- again, as we discussed previously,
7 | Dr. Putnam s analysis and his cal culation of the clained
8 | excess sal es over the net new PV capacity benchmark is
9 | based on sales informati on from Exhi bit 2046, correct?
10 A. It is, but the 2018 data in Exhibit 2046 is a
11 [ simlar -- is of a simlar anpunt to the 2018 data that's
12 | in Exhibit 2056.
13 Q Exhi bit 2046, fromwhich Dr. Putnam derived the
14 | sales data to support his analysis of excess sal es over
15 | i ndustry benchmark, included in that Exhibit 2046, for
16 | exanple, is 1l-carrier hangers, correct?
17 A Correct.
18 Q But Dr. Putnam specifically indicated in his
19 | decl aration that he excluded 1l-carrier hangers fromhis
20 | anal ysi s?
21 A That is correct.
22 Q So the sales data that Dr. Putnam considered in
23 | doing his excess sales analysis did not include any sal es
24 | of l1l-carrier hangers, correct?
25 A Correct. He excluded 1l-carrier hanger.
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1 | However, there were nessenger wres or end-pier kits or
2 | md-pier kits that nmay have been sold alongside with the
3 | 1l-carrier hangers. And Dr. Putnamdid not subtract
4 | away -- did not identify what portion of other conponents
5 |that were used with the 1-carrier hangers.
6 Q Do | understand you to be saying that the sale
7 | of messenger wre, 2-carrier hangers, md-pier kits, they
8 | woul d be conmponents within the standard system-- used by
9 | the standard system correct?
10 A As -- as CAB represents an integrated system has
11 | a nessenger wire, end-pier kits, md-pier kits, and
12 | multi-carrier hangers is my understanding.
13 Q Ckay. And | think you said "integrated system"”
14 | but that's also the standard system correct?
15 A Correct. | mean to talk about the standard
16 | systemat this tine.
17 Q So the standard systemincludes nulti-carrier
18 | hangers, nessenger wire, md-pier kits, and end-pier kits?
19 A That is ny understandi ng.
20 Q And you al so understand that the integrated
21 | groundi ng system i ncl udes nmessenger wire end-pier kits,
22 | md-pier kits, correct?
23 A Correct.
24 Q Is it your understanding that the nulti-carrier
25 | hangers are also part of the integrated groundi ng system
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1 | that CAB sells?
2 A Yes. | do not know whether for integrated
3 | system whether the clains of the patent require -- have
4 | any requirenent on the hangers being multi-carrier hangers
5 |or l-carrier hanger. | don't have any opinion on that and
6 || do not know.
7 Q Right. But you would agree for the standard
8 | system if CAB sold a standard systemthat included
9 |multi-carrier hangers, nessenger wire, md-pier kits,
10 | end-pier kits and may have as part of that sale included
11 | 1-carrier hangers, the fact that it included 1-carrier
12 | hangers as part of that sale wouldn't nmean that the other
13 | conponents are practicing the invention of the '291
14 | patent, wouldn't you?
15 MR DI XON: (Objection, form
16 A You may be asking a question that's outside ny
17 | technical expertise. M -- ny understanding fromthe
18 | current declaration is that in your exanple if there's a
19 | portion, to the extent that there's a portion, of the
20 | nessenger wires, the end-pier kits and the md-pier kits
21 | that are used with 1-carrier hanger, then that woul d
22 | constitute a systemthat doesn't practice the '291 patent,
23 | because that systemhas a 1-carrier hanger. And the point
24 | 1'mtrying to make here is why Dr. Putnam excl uded
25 | 1-carrier hangers. He did not nake any attenpt to
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1 |identify and exclude sal es of other conponents that may
2 | have been used with the 1-carrier hangers.
3 Q (BY MR FLYNN) | see what you're saying. |If
4 | the standard systemthat was sold included nessenger wire
5| and end-pier kits, md-pier kits, nulti-carrier hangers,
6 |and it included a single-carrier hanger, would you agree
7 | that that standard systemstill is practicing the '291
8 | patent?
9 MR. DI XON: (nj ection, scope.
10 A That question may be just outside of ny review
11 | of the technical expertise.
12 Q (BY MR FLYNN) Well, you --
13 A | don't have that technical expertise. But
14 |there is -- thereis -- what |'"'mtrying to say is --
15 | apol ogize. | cut you off.
16 Q But you just told ne -- if | understood it
17 | correctly, you' ve just told nme that the sale of end-pier

[EEY
oo

kit, md-pier kit, nessenger wre, and l-carrier hanger,

[EEN
(]

you just told nme that it's your understanding that that

N
o

woul d not practice the '291 patent; is that right?

21 A Yes. M understanding is if those four things
22 | are used together in a systemthat doesn't have any nulti-
23 | carrier hangers, then that systemthat includes 1-carrier
24 | hanger, based on ny understandi ng, does not practice the
25 | ' 291.
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1 Q (BY MR FLYNN) So now I'm just asking you
2 | another variation of that. |If instead of just including
3 | messenger wire, md-pier kit, end-pier kit, and l-carrier
4 | hanger, it also included nulti-carrier hanger, would your
5 | understandi ng be that that systemthat would include both
6 | nulti-carrier hangers and a 1-carrier hanger woul d
7 | practice the '291?
8 A That's where | do not have an understandi ng.
9 | I"mtal king about systemwhere it's just 1-carrier hanger
10 | in conbination with end-pier kits, md-pier kits, and
11 | nessenger wire. Your question is asking ne about systens
12 | that has end-pier kits, md-pier kits, nessenger wre,
13 | 1-carrier hanger, and nulti-carrier hanger. And for the
14 | latter exanple, | do not have an opinion nor know edge
15 | of -- appropriate knowl edge to answer.
16 Q How do you have an opi nion or proper know edge
17 | to be able to say that end-pier kit, md-pier kit,
18 | messenger wire, and 1-carrier hanger does not practice the
19 | ' 2917
20 A I ' m maki ng that statenent based upon nmy -- based
21 | upon the Kern declaration, where he described the standard
22 | systens to be including cable hangers that has nultiple
23 | cable carrying surfaces. And a 1l-carrier hanger in
24 | conbination with these ot her conponent does not have the
25 |multiple cable carrying surfaces. That is -- |I'm nmaking
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t he statenent based on Dr. Kern decl arati on.

Q What suggests to you that the sales data that
Dr. Putnamrelied on in Exhibit 2046 included sal es of any
systens that only included md-pier kit, end-pier kit,
nmessenger wre, and single carrier hanger?

A The -- the data in 2046 is not by project. So
you -- it's not by project. It's not by custonmer. So the
only data point you can | ook at here is exhibit -- the
only intersection of sales data that has data by project
and by custoner is 2018. So in -- for 2018 you can | ook
at -- by custoner view of the data in Exhibit 2056. And
in Exhibit 2056 you can see exanpl es of custoners not
buying any -- any nmulti-carrier hangers. Al that the
custoner bought in certain invoices in Exhibit 2056 were
the rings or the 1-carrier hangers in conbination with
ot her conponents |ike end-pier kits, md-pier kits, and
nessenger wre.

Q Can you give nme an exanple? Can you point to ne

an exanple in Exhibit 20567

A In nmy declaration I'mreferring to an invoice
for' I B AdI'mtrying to find it here.
Because it's -- it's a PDF, it's harder to find than an
Excel file.

Q | believe -- is it on page 1 of the

Exhi bit 2056; and just shy of hal fway down, there are
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three line itens that begin with 2911 on the left side --

the left colum the "Cust" col um?
A Let me see the invoice nunber.
Q 2911 -- oh, the invoice nunber is 109159.
A You are reading the right one, but I'"'mstill not

able to see it yet.

Q It's small. See it?
A 109 -- | don't see it in the PO nunber.
Q Yeah. 109159.
A Got it.
Q Ckay.
A Thank you.
That is -- that is correct. You correctly

identified the il exanple | was tal ki ng about on page 1
of Exhibit 2056.

Q And so there are three line itens there. One is
all under the sane invoice nunber, 109159. And those
three line itens are end-pier kit, md-pier kit, and ring,
correct?

A That's correct.

Q And so your understanding is that because it
doesn't include a nmulti-carrier hanger but only refers to
aring, that that -- that sales information should not
have been included in Dr. Putnam s analysis; is that

correct?
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A Correct. This -- this invoice casts doubt on

i ncluding the sal es because there's no one --
multi-carrier hanger included in this invoice.

Q Is there any indication in Exhibit 2046 on which
Dr. Putnam based his sales analysis that that invoice for
B as identified on Exhibit 2056, was included in the
sales data that Dr. Putnamrelied upon in the 2046
exhi bit?

A | understand from both the Putnam deposition and
t he Putnam decl aration that the 2018 data is the sane
data; it's just two different views. In 2046 it's sales
data by conponent; and 2056, it's the sane sal es data, but
it's by conponent by custoner and project. So it's two
different views of the sane data.

Q So you believe that whatever is in Exhibit 2056
is included in a different formthan Exhibit 2046. 1Is
that your testinony?

A That's ny understanding fromreadi ng Put nam
decl aration and deposition.

Q kay. And by the way, those three line itens --
end-pi er assenbly kit, md-pier kit, ring -- the end-pier
assenbly kit is a cost of . correct? The first
line of that |nvoice Nunmber 109.

A Yes. End-pier kits, the revenue is |}

Q And the revenue for the md-pier kit was
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B correct?
Correct.
And the ring . right?
Correct.

That's all total |ess than -, correct?

> O » O >

For this specific invoice, correct.

Q Did you identify any other invoices that
shoul dn't have been included in the sales anal ysis because
they don't practice the '291 invention?

A In Footnote 163, | gave anot her exanpl e where
Dr. Putnam has not determned with any sort of certitude
if there was certain end-pier kits, md-pier kits, and
nmessenger wire included in this invoice for Overl and
Contracting in Footnote 163 of ny declaration. That one
used 1-carrier hangers.

Q So in this exanple -- that's an exanple of what
| was asking you about a few m nutes ago. The sales
information is for a systemthat includes end-pier kits,
m d-pier kits, nessenger wires, 3-carrier hangers, as well
as a 1-carrier hanger, correct?

A Correct.

Q And that's the exanple that you don't have an
opinion as to whether that practices the '291 invention,
correct?

A Correct. But the point I'mmaking here is we
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1 |don't know -- there is not sufficient information being
2 | provided that tells us if any portion of the end-pier
3 | kits, md-pier kits, and nessenger wire were used with
4 | just the l-carrier hangers.
5 Q But this exanple says that it was 3-carrier
6 | hangers as well as the l1l-carrier hanger, right?
7 A The custoner purchased both 1-carrier hangers
8 | and 3-carrier hangers, correct.
9 Q Right. So if you assuned that the custoner
10 | purchased as part of the standard systemthe nessenger
11 |wire, the md-pier kit, the end-pier kit, and a 3-carrier
12 | hanger but al so purchased 1-carrier hangers, would you
13 | have an understandi ng that that system practices the '291
14 | patent ?
15 A | do not have technical know edge to be able to
16 |tell you if that systempractices the '291, or if all of
17 | the conponents in that system practices -- practice the
18 | ' 291.
19 Q Ckay. I n Paragraph 58 of your '139 declaration.
20 A Yes.
21 Q You tal k about how CAB continued to sell its
22 | standard system even after it had introduced its
23 | integrated grounding system correct?
24 A Correct. And you are tal king about Paragraph 58
25 |in ny '551 patent declaration?
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1 Q Yes, | am
2 A kay
3 Q Yeah. The '551 patent and '139 I PR yes.
4 A kay
5 Q And you said that in Paragraph 58 that to the
6 | extent that CAB continued to sell its standard system
7 | after it introduced its integrated grounding system it
8 | should not be including those sales in his analysis of the
9 |integrating -- integrated grounding system is that right?
10 A Correct. For his analysis -- for Dr. Putnams
11 | analysis in the '139 IPR -- because the subject matter of
12 |the "139 IPR is commercial success of products practicing

[EEN
w

the '551 patent, and Dr. Putnamrepresents that the

=
N

standard system does not practice the '551 patent.

[EEN
o1

Dr. Putnam should not be including sales of standard

[EE
»

systens in his analysis in the '139 | PR

[EE
\‘

Q But you understand that Dr. Putnam s anal ysis

[EEY
oo

from 2018 to 2023 was continuing to track the sal es of

[EEN
(]

both the integrated grounding system and the standard

N
o

system do you not?

21 A Right. Dr. Putnamincluded conponents that,
22 | according to him nake up both the integrated system and
23 | the standard systemin the whol e period.

24 Q And he was including both integrated grounding
25 | system and the standard systemin his analysis from 2018
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1 |on, as an overall effort to track CAB's overall sales and
2 | the extent to which those overall sales exceeded the net

3 | new PV capacity benchmark, correct?

4 A Yes. But that is not the right question for the
5] '551 patent IPR Because in the '551 patent IPR, he has

6 |to be isolating the commercial success of products that

7 | practice the '551 patent. And by his own adm ssion, the

8 | standard system does not practice the '551 patent.

9 | Neverthel ess, he nmake no effort to isolate sales of

10 | products practicing the '551 patent in the '551 patent

11 [ I PR

12 Q | think I understand your -- your testinmony. So
13 | in your view, the only proper thing for Dr. Putnamto have
14 | done in his analysis of CAB' s excess sales over industry
15 | benchmark was to isolate sales according to the standard
16 | systemfrom sal es according to the '551 system is that

17 | right, integrated groundi ng systenf

18 MR. DI XON: (Objection, form

19 A In the '551 patent I PR he needs to be isolating
20 | sal es of products enbodying the '551, which he did not do.
21 Q (BY MR FLYNN) And -- it's your opinion that he
22 |was required to do that as part of his analysis of CAB's
23 | overall sales in excess of the industry benchmark that he
24 | relied upon?
25 A He failed to reach the ultinmate goal here, which
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is to assess whether there was commerci al success

associated with products practicing the '551 patent. He
didn't even isolate sales of products that practice the
"551 patent in the first place, let alone establish a
nexus to the '551 patent.

Q You agree that the sales of the integrated
groundi ng system under the '551 patent, that those systens
woul d al so include the features and advantages of the '291
pat ent ?

A According to Dr. Putnam-- Dr. Putnam cl ains
that the integrated systemincorporates both the '291 and
the '551 patents. So the answer to your question is yes,
according to Dr. Putnam

Q You're aware that by 2023 that the sale of CAB s
i ntegrated grounding systemwas over ||} of its
sal es, correct?

A According to M. Smth, that is correct.

Q So all of these criticisns that you have of
Dr. Putnam-- Dr. Putnams analysis, you point to
i ndi vidual discrete things that he failed to do, should
have done, but didn't do; but you don't have an opinion as
to whether all of those things in any renote way i npacted
his ultimte opinions regarding the excess of CAB sal es
over industry benchmark, correct?

MR, DI XON: (Objection, form
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A That is not an accurate representation of ny

opinions. M opinion is these multitude of errors renders
both his excess sales analysis inappropriate, as well as
hi s nexus anal ysis i nappropri ate.

Q (BY MR FLYNN) But you don't dispute that the
anount of CAB' s excess sales, the degree of which CAB' s
sal es exceed industry benchmark, you don't dispute that
that is not significantly in any way inpacted by his
failures and errors that you've identified, correct?

MR. DI XON: ojection, form

Q (BY MR FLYNN) Let ne ask it a different way.
For exanple, the |Jjjjij i nvoices that we tal ked about a few
m nutes ago, that amounted to less than S of sales.
To the extent that he may have included those sales --
those ]l or 'ess in his sales analysis, you said that
woul d be inappropriate -- that would have been
i nappropriate if he did that, correct?

A That is one exanple of the overincl usiveness of
the sales in Dr. Putnam s anal ysis.

Q And we're talking in 2028 -- well, actually, to
conpare apples to apples, as you would say, we're talking
in 2018, which is what you' ve indicated repeatedly that
Exhi bit 2056 pertains to, the year 2018, correct?

A Yes.

Q So we're tal king about in 2018, sal es revenues
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ver ¢ | co' r ect ?

A Let me check.

Q |'mreferring to Appendix 2.1 of Dr. Putnams
decl arati on.

A CAB's sales in 2018 excluding 1-carrier hangers,

J-hooks, and rings vere | NG

Q And in 2019 those sales essentially tripled to

I correct?

A You are describing the nunbers correctly.

Q And then it junps from ||}  » 2019 to
I 0 2020, correct?

A. The nunbers are as stated i n Putnam decl arati on,

correct.

Q N i~ 2021, junping to |G
in 2022, junping to | | » 2023, correct?

A That's -- that is correct wwthin the context of
having to conpare these sales to an appropriately defined
benchmar k.

Q And you're concerned that the JJjjjij exanpl e t hat
at best may have included inproperly less than || R
worth of sal es would have inpacted in any significant
manner Dr. Putnam s anal ysis?

MR. DI XON:  njection, form
A You are using one exanple in ny footnote.

However, this issue of Dr. Putnam overincluding sales is
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not limted to this one exanple. W just don't have all

the information to be able to assess the nagnitude of the
overinclusion given that CAB only provided by custoner, by
proj ect sales data for 2018 and not any other years.

Q (BY MR FLYNN) Well, if you were just relying
on 2056 -- I'msorry. Wre there other exanples that you
identified fromExhibit 2056, other than the ||l
exanpl e?

A | did not | ook at every single project and every

single custoner here to see exactly what they purchased.

| identified --
Q Wiy did you focus in on |
A | identified -- here are two exanples that |

could identify from Exhibit 2056. These exanples are
listed in Footnote 163 of ny declaration. However, |I'm
not representing that these exanples are exhaustive of the
exanpl es you can find.

Q Did you review the entire Exhibit 20567

A | did |look at the exhibit as a whole; | did not
| ook at every single line item

Q VWat made you focus in on the i exanpl e?

A That is one exanple that | saw.

Q But you didn't focus on the entire exhibit --
you didn't identify any other exhibits -- any other

exanples that -- like |Jjjjij that only included end-pier
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1 | kits, md-pier kits, and rings without any nulti-carrier
2 | hangers, correct?

3 A Not as witten in this portion of ny

4 | decl aration.

5 Q I n Paragraph 58 of your '178 declaration, it's
6 |titled, "CAB Products Not Marked as Enbodying the '291

7 | Patent," correct?

8 A Correct.

9 Q And so, again, my understanding of your

10 | testinony in this paragraph of your declaration -- and

11 | please correct nme if | msunderstand -- is that while CAB
12 |marked inits -- its marketing web page on its website,

13 |while it marked multi-carrier hangers as enbodying the

14 | ' 291 patent, it did not mark end-pier kits, md-pier kits,
15 | or nessenger wires, correct?

16 A. Correct. CAB did not mark end-pier kits,

17 | md-pier kits, and nmessenger wire as enbodying the '291
18 | patents, just to conplete the sentence.

19 Q Because CAB did not mark end-pier kits, md-pier
20 | kits, and nmessenger wires as enbodying the '291 patent,
21 | you're saying it was error for himto include sal es of
22 | those conponents in his analysis. Do | understand that
23 | correctly?
24 A What |"msaying is it calls into question his
25 |inclusion of end-pier kits, md-pier kits, and nessenger
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1 |wires when CAB, on its own website, does not identify

2 | these three conponents as practicing the '291 patent.

3 Q Is it your understanding and opinion that in

4 | order to be properly included in the sales analysis for

5 | purposes of commercial success, that only conponents that
6 | are marked under a patent are appropriately included?

7 A That's a |l egal question for which | don't have
8 | an opi ni on on.

9 Q But you are rendering that opinion in Paragraph
10 | 58, are you not?

11 MR. DI XON:  Qojection, form

12 A What |'msaying is Dr. Putnam needs to

13 | provide -- should provide an explanation reconciling the
14 | his inclusion of these other conponents that are not

15 | marked on CAB's website.

16 Q (BY MR FLYNN) But if --

17 A There is -- there appears to be an inconsistency
18 |in Dr. Putnam's inclusion of end-pier kits, md-pier kits,
19 | and nessenger wire that is not consistent with CAB' s
20 | marketing website.
21 Q If CAB included in its standard system nessenger
22 |wire, md-pier kit, end-pier kit, multi-carrier hangers,
23 | sold that as a standard system and if none of those
24 | conponents were identified or listed in any patent, in
25 | your opinion should they not be included in the sales
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1 | anal ysis regarding commerci al success of CAB s standard

2 | systenf?

3 THE WTNESS: G ve ne the question again,

4 | pl ease.

5 (Requested portion was read.)

6 A In a comrercial -success inquiry, ny

7 | understanding is you have to isolate the sales that have a
8 | nexus to the patent at issue. |If you are including sales
9 |of multiple conponents that do not practice the patent at
10 | issue, then, ultimately, you will still need to show a

11 | di scernible nexus to the patent at issue. So you'll have
12 | to have a nmechanismto account for sales that are not

13 | practicing the patent.

14 Q (BY MR FLYNN) You -- your understanding of the
15 |'291 is it clains a system correct?

16 A Yes.

17 Q So if you have nultiple conponents that nmake up
18 |that systemin a way that practice the '291 patent, is it
19 | your opinion that you can only include sales of conponents
20 | that are specifically and separately listed in a patent?
21 MR. DI XON: (ojection, form
22 A | don't know what you nean by conponents are
23 | listed separately and sonmething in a patent.
24 Q (BY MR FLYNN) Okay. |I'Il ask it again. You
25 | understand that the '291 patent is a system patent?
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1 A Yes.
2 Q And you understand that the system patent --
3 | strike that.
4 You understand that the conponents of the
5| systemclainmed in the '291 patent woul d include, for
6 | exanpl e, nessenger wire and nulti-carrier hangers?
7 A That's ny under standi ng based on the
8 | representations nmade by Dr. Putnam
9 Q So if the -- the nessenger wire and the
10 | multi-carrier hangers were not thensel ves as separate
11 | conponents identified in a CAB patent -- in other words,
12 | if there was no CAB patent that was directed to a
13 | ressenger wire, if there was no CAB patent that was
14 | directed to a nmulti-carrier hanger -- and the only patent
15 | we're tal king about is the '291 patent that clains a
16 | system-- is it your understanding and opinion that it
17 | woul d be inproper to include sales of that nmessenger wre
18 | and that nulti-carrier hanger that weren't identified
19 | separately in another patent or sone patent?
20 MR. DI XON: (bjection, form scope.
21 A Your question is frankly very conpounded to ne
22 |and | think we're venturing into areas that I'mnot -- |
23 | don't have the technical or |legal knowl edge to be able to
24 | opi ne to.
25 Q (BY MR FLYNN) Well, I"mjust trying to
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1 | ascertain the scope of your opinion, which seens to be

2 | exactly what |'m asking about. Because | understand your
3 | paragraph 58 to be saying that since we have all these

4 | different conponents of CAB s standard system but that

5 |they're only patents that identify hangers, that you

6 | shouldn't include all those other conmponents that aren't
7 | identified in a patent?

8 MR. DI XON: (bjection, form

9 Q (BY MR- FLYNN) Is that m sunderstandi ng your
10 | testinony in Paragraph 587

11 A I n Paragraph 58, |'m pointing out a potenti al
12 | inconsistency that Dr. Putnam shoul d provide an

13 | explanation for and I haven't seen that explanation being
14 | provided -- an explanation bei ng provided.

15 Q And then in Paragraph 69 of your '178

16 | declaration -- by the way, did you wite this declaration
17 | yoursel f?

18 A Yes. | have a team of people that assist ne,
19 | but ultimately all the words in the declarations are ny
20 | wor ds.
21 Q Does that nmean you authored the words in this
22 | decl aration?
23 A | either wite the words nyself or review and
24 | revise certain portions. For exanple, | may have team
25 | menber who hel ped ne draft a background section. And I
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1 |reviewed and revised the words to be ny own words. At the
2 | end of the day, all the analyses and the narrative of this
3 | declaration are nmy own.

4 Q | understand from Paragraph 69 of your

5 | declaration in the "178 IPRthat if nultiple patents |i st
6 | the hangers that are used in the standard system it nay

7 | be those other patents that are driving CAB s sal es rather
8 [than the '291 patent. Do | understand that correctly?

9 A Correct. Dr. Putnam has not ruled out the

10 | possibility that other CAB patents that CAB identified as
11 | covering the conponents he included may have been the

12 | driving force of the sales, as opposed to the 2091 and the
13 | ' 551 patents.

14 Q So the '291 patent only requires a nulti-carrier
15 | hanger, correct?

16 A | don't really have -- | don't have technica

17 | knowl edge to answer the question. |It's ny understandi ng
18 |that that is a representation that has been nade by CAB

19 | decl arants.
20 Q kay. So let's just assunme that that's true.
21 A Ckay.
22 Q That the '291 patent -- that the hanger
23 | conponents of the clained systemare required to be
24 | multi-carrier hangers. GCkay?
25 A Ckay.
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1 Q So there could be a 2-carrier hanger that could
2 | practice that standard system right? There could be a
3 | 3-carrier hanger, 4-carrier hanger. There would be
4 |multi-carrier hangers that, according to your
5 | under standi ng, would be part of the standard systemthat
6 | would practice the '291 patent, correct?
7 A Ckay.
8 Q | f there was one patent that was directed to the
9 | particular 2-carrier hanger and another patent that |isted
10 | the 3-carrier hanger and another patent that was directed
11 | to the specific configuration of the 4-carrier hanger,
12 | wouldn't all of those hangers still be part of the
13 | standard system practicing the '291 patent?
14 A The issue is Dr. Putnam has to show --
15 | Dr. Putnam stated -- the overarching goal here is for
16 | Dr. Putnamto show that the '291 patent in the "178 IPR to
17 | be a substantial cause of CAB s commercial success.
18 | Dr. Putnam has not disentangled the contribution of the
19 | '291 fromthe '551; neither has he disentangled the
20 | contribution of the '291 and the '551 from ot her CAB
21 | patents. Wthout that consideration -- that isolation,
22 | Dr. Putnam does not have a basis to opine that the '291
23 | and the '551 have an economi c nexus to the sales.
24 Q So the standard systemthat practices the '291,
25 [if it includes a nulti-carrier hanger that because of its
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1 | configuration is |isted under a separate patent, your

2 |opinion is that Dr. Putnamhas to rule out the possibility
3 |that it's not the '291 patent that's driving its sales.

4 | It's that particular hanger that's used in the claim

5| systemthat is driving its sales; is that right?

6 MR. DI XON: (Objection, form

7 A Let me state that again in ny owm words. Let's
8 |say if there's a 1l-carrier -- let's say if there's a

9 |multi-carrier hanger that practices both the '291 and at
10 | the same tinme that 2-carrier hangers is marked by CAB as
11 | enbodyi ng nunerous ot her patents and that that is a true
12 | fact based on CAB' s marketing website, in order to isolate
13 | and nmake an argunent that the '291 patent has a nexus to
14 | CAB's sales, Dr. Putnamhas to consider the relative

15 | contribution between the '291 patent and these nunerosity
16 | of patents that CAB identifies as covering the sane

17 | multi-carrier hanger, and he hasn't done that exercise.

18 | He hasn't even identified or even considered or nentioned
19 | other CAB patents in his declarations.
20 Q (BY MR FLYNN) Is it your understanding that a
21 | multi-carrier hanger by itself practices the '291 patent?
22 MR. DI XON: (nj ection, scope.
23 A No, that's not ny understandi ng.
24 Q (BY MR FLYNN) Is it your understanding that
25 | what practices the '291 patent is a systemthat includes
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1 | messenger wire and nmulti-carrier hangers?
2 A Yes. Based on Dr. Putnam s decl arations.
3 Q So if you have -- strike that.
4 So if the standard system consists of a
5 | messenger wire and nulti-carrier hangers, what difference
6 | does it make whet her one of the hangers that would be part
7 | of the practicing systemhas its own separate patent
8 |directed to it?
9 MR DI XON: (Objection, form
10 A There are nultiple conponents of the standard
11 | systemthat are identified by CAB as al so being covered by
12 | nunmerous other CAB patents. |In order to conclude, as
13 | Dr. Putnamdid, to a nexus between the two '291 patent and
14 | CAB's sales, Dr. Putnam has to consider and isolate the
15 | contributions of the '291 patent fromthe rest of the
16 | patents that CAB has covering these various conponents
17 | that are in his sales analysis. He hasn't done that
18 | exerci se.
19 Q (BY MR- FLYNN) Is that your understandi ng of
20 | what the legal requirenents are to prove nexus?
21 A |"man economist. |I'mtalking fromthe
22 | perspective of what | understand to be a proper economc
23 | analysis that isolates and identifies an econom c nexus
24 | between sal es and certain patents.
25 Q Par agraph 56 of both declarations, you refer to
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1 | CAB products sold through distributors, correct?

2 A Yes.

3 Q Again, | want to make sure | understand what

4 | your theory is or your opinions fromthis paragraph. As |
5 | understand it, you're stating that because sone of CAB' s
6 | sales are to distributors, you then either resale or

7 |distribute to the end custoner; and because CAB isn't

8 | there to see how the -- or whether the end custoner

9 | assenbl es the conponents that CAB sells to the distributor
10 | for sale ultimately to the custoner, that there's no way
11 | of know ng whether or not the customer actually assenbl ed
12 | those conponents to practice the clained invention and,

13 | therefore, you shouldn't include the sal es nunber of

14 | those -- or the sales of those -- of those conponents.

15 | Does that fairly summarize what your opinion is?

16 MR. DI XON:  (ojection, form

17 A Close. What I'msaying is Dr. Putnams

18 |inclusion of all the conponents here is |ikely

19 | overinclusive because a large portion of CAB s sales are
20 | through distributors and when the sales are --
21 Q (BY MR FLYNN) I'msorry. | didn't hear that
22 | last part of what you -- is likely overinclusive because a
23 | large portion of CAB s sales are through distributors.
24 | 1" msorry.
25 A Yes. And with sales that go through
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1 |distributors, CAB has no insight into whether the

2 | different conponents are assenbled together in a way that
3 | constitute the systemclainmed by the '291 patent.

4 Q So CAB receives an order for its standard

5| system And in response to that order, CAB sells

6 | messenger wire, nulti-carrier hangers, and necessary

7 | hardware to assenble the standard system i ncluding

8 | md-pier kits and end-pier kits --

9 (I'nterruption in proceedings.)

10 MR. FLYNN. Al right. Let me start over.
11 Q (BY MR FLYNN) So let's assune CAB receives an
12 | order for its standard system And CAB provides to the
13 | distributor nessenger wire, nulti-carrier hangers, and

14 | ot her hardware conponents including md-pier kits and

15 | end-pier kits that are part of its standard system but

16 | that need to be assenbled by the end-user custoner. And
17 | CAB ships that standard systemto the distributor and the
18 | distributor in turn ships it to the end custoner and the
19 | order specified that it wanted CAB s standard system
20 | Your testinmony is that Dr. Putnam in order to include the
21 | sales of that systemto the distributor and to the end
22 | custoner, that he needed to verify that the end custoner
23 | actually assenbled the systemas it was intended to be
24 | assenbled; is that correct?
25 MR, DI XON: (Objection, form
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1 A No, that is not ny -- that is not the point I'm
2 | making in Paragraph 56. |If there's indeed such a purchase
3 | order, as you describe, then, under Dr. Putnams

4 | understandi ng of what an -- of what a standard system

5 |entails, that sale would be properly included in the sales
6 | cal cul ation. However, there could be purchase orders

7 | where the distributors may have purchased only nessenger

8 |wre, for exanple. And Dr. Putnam nor CAB have provi ded

9 | evidence that those nessenger wires, for exanple, are

10 | used -- are assenbled together with other product to

11 | constitute a systemclained by the '291 patent.

12 Q (BY MR FLYNN) So if the purchase order

13 | specified a standard system consi sting of nessenger wre,
14 | multi-carrier hangers, and hardware -- the necessary

15 | hardwar e conponents, including end-pier kits and m d-pier
16 | kits, and CAB ships to its distributor those conponents of
17 | the standard system-- nessenger wire, nulti-carrier

18 | hangers, end-pier kits, md-pier kits -- and the

19 | distributor ships those conponents to the end custoner, is
20 | it your opinion that the sales in that instance -- the
21 | sal es nunbers in that instance should not be included
22 | unless it be can be confirmed that the end custoner
23 | actual ly assenbled all those conponents shipped by CAB
24 | into the standard systenf
25 A No. |If your exanple is true that there is such
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1 | a purchase order under those circunstances, those sales
2 | should be included in the -- in Dr. Putnams
3 | quantification of standard system sal es.
4 Q So, then, what is your criticismin Paragraph 56
5| with respect to what Dr. Putnamdid or did not do?
6 A For exanple, if a distributor purchases
7 | messenger wires only and nothing el se.
8 Q | see.
9 A Then -- Dr. Putnam hasn't provided evidence that
10 | those nessenger wires are using a systemthat constitute a
11 | systemclainmed by the '291 patent.
12 Q | understand. You're suggesting that if
13 | Dr. Putnamonly included -- strike that.
14 You' re suggesting that if Dr. Putnam
15 | included sales of only a nessenger wire to a distributor,
16 | he has no way of know ng whether that nessenger wre was
17 | used to assenbl e other conponents together with it to form
18 | the standard system is that it?
19 A Correct. That's one exanple.
20 Q Do you have any evidence that that occurred or
21 | that any of the sales nunber that he included in his
22 | analysis fit that situation?
23 MR. DI XON:  nojection, form
24 A | did recall seeing at |east one purchase order
25 | in the 2018 sales data, where there was one custoner that
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1 | purchased only nessenger wire. | don't -- | don't
2 | remenber the name of the custoner, sitting right here, but
3|1 did recall seeing at |east one exanple.
4 Q (BY MR FLYNN) And when you saw that one
5 | exanple, did you confirmor nake any attenpt on your own
6 |to confirmthat that one exanple was included in
7 | Exhibit 20567
8 A | can only work with the data | have in this IPR
9 [that CAB provided. Dr. Putnam has obtai ned by custoner,
10 | by project, sales data only for 2018, which nmakes it not
11 | possible to do a full evaluation of his flaws for other
12 | years and across the whol e dataset. Apol ogi es.
13 Q No probl em
14 " mnot tal king about flaws in other years.
15 | " mtal king about your asserted flawin 2018. And |I'm

[EE
»

aski ng you whether or not you have any basis for believing

[EE
\‘

that that one exanple that you can't recall right now but

[EEY
oo

that you renenber at the tine seeing, where a custoner

[EEN
(]

from 2056 in 2018 only purchased nessenger w re, whether

N
o

the sale of that nmessenger wire was carried over and

21 | included in Exhibit 2046 on which Dr. Putnam based his

22 | anal ysi s.

23 A As we di scussed, nmy understanding is

24 | Exhi bit 2056 and Exhibit 2046 are portraying the sanme data
25 | for 2018. It's just different views. One dataset is by
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1 | custoner, by project, and the other dataset is by part
2 | nunber.
3 Q So anything in 2018 -- I'msorry. Anything in
4 | 2056 is in 2046, according to your understandi ng?
5 A Yes. Although there is a small discrepancy in
6 | the sal es between 2046 and 2056, as | nentioned to you
7 | before.
8 Q But would it account for that discrepancy in
9 | 2056 is just a different formin 2046 and vice versa?
10 A | don't have enough information to be able to
11 | answer that questi on.
12 Q Did you review Dr. Putnam s deposition testinony
13 | in which he explained the 2046 canme in response to a
14 | request from CAB to provide sales information with respect
15 |to its standard systens?
16 A. Yes, | reviewed Dr. Putnam deposition in full.
17 Q Do you -- did you -- do you recall the portion
18 | of Dr. Putnamis deposition testinony -- any portion of
19 | Dr. Putnam s deposition testinony where he only asked CAB
20 | to provide sal es of individual conmponents of the standard
21 | system wi t hout the ot her conponents of the standard
22 | systenf?
23 A Dr. Putnam used Exhibit 2046, which has just the
24 | sal es by conponents.
25 Q But did you understand that those -- 2046, which
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1 |list the conponents and the sales of those conponents, was
2 | provided in response -- by CAB in response to the request
3 |to provide sales data for the standard systens?

4 MR. DI XON: ojection, form

5 A | don't have any way to verify that. The data

6 | doesn't say "standard systent anywhere. It just says --

7 |1t just has part nunbers. And the issue |I'm pointing out
8 | here is Dr. Putnam hasn't provided any assurances that

9 | each and every conponent in the sales data he relied on

10 | were using a systemthat constitute the system cl ai ned by
11 | the '291 patent.

12 Q (BY MR FLYNN) So another possibility that

13 | Dr. Putnamfailed to investigate, correct?

14 A Yes.

15 Q Did you think of every possibility that could

16 | have accounted for the growmh in CAB s revenues as part of
17 | your assignnment?

18 A The potential reasons that could account for the
19 | discrepancy in CAB' s sales growh versus the
20 | i nappropriately defined benchmark that Dr. Putnam used
21 | have been described in nmy declarations, as well as earlier
22 |in this deposition.
23 Q And it's your opinion that Dr. Putnams required

N
~

to anal yze every one of those possibilities regardl ess of

N
(6]

how m nimal the sales figures related to one such
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1 | possibility before he could properly do his anal ysis?
2 A Dr. Putnam and CAB bears the burden of proving
3 | commercial success in this case. And there are a
4 |multitude of factors that Dr. Putnam did not consider in
5 | both the commercial success inquiry as well as the nexus
6 | inquiry.
7 Q s it your opinion that as part of CAB s burden
8 | of proof that Dr. Putnamwas required to identify and then
9 | discount every possibility other than the '291 patent that
10 | coul d have driven CAB' s sal es?
11 A | would not use the word "every" possibility.
12 | But he -- in his case, Dr. Putnam has gone to the extrene.
13 | And he said in his declaration that there is no other
14 | hidden factor that could have driven CAB s sales growth
15 | apart fromthe '291 and the '551 patent. That assertion
16 |is incorrect in light of the evidence that there are a
17 | nunber of factors that could have driven the sales
18 | di screpancy -- the sales growth discrepancy that
19 | Dr. Put nam cal cul at ed.
20 Q The fourth of the other factors that you
21 |identified earlier today was the inclusion in your '139
22 | declaration of international sales, correct?
23 A Correct.
24 Q Because it would be inproper to include -- to
25 | conpare international sales wwth a U S. benchmark,
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correct?

A Correct. It would be inproper to conpare CAB's
sal es that have both U. S. and foreign sales with a
benchmark that is just U S.-only benchnmark.

Q So you cal cul ated for 2018 based on

Exhi bit 2056 --

A Yes.

Q -- that there was -- that 2056 included -- |
don't have it marked properly, but let me see. Ch, I'm

| ooki ng at the wong one.
The sal es nunbers -- sales data included in

Exhi bit 2056 included | of i nternational sales,
correct?

A Correct.

Q And where do you state that in your declaration?

A | said that on page 34 of ny '551 patent
decl arati on.

Q And specifically where, on page --

A Foot note 160.

Q I

A Correct.

Q And so for 2018, the inclusion of |GG
of international sales, in your opinion, could that inpact
Dr. Putnamis sales analysis in any significant way with

respect to the excess of CAB' s revenues over industry
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benchmark in 2018?

A Yes. Dr. Putnam s sales information included
I of sales that are international sales. And
he conpared that to U S.-only benchmark. So we do not
know what woul d be CAB's rate of growth in the U. S.
relative to U . S.-only net new PV capacity, |ooking at his
exhi bits.

Q CAB sales in 2018, as identified by Dr. Putnam
in Appendix 2.1 to his declaration, amounted to

I co' ' ect ?

A Correct.
Q That was a |l orowvh from20 -- 2017

to 2018 in CAB s revenues, correct?

A Yes. That's what Dr. Putnam shows.

Q Well, you don't disagree with that cal cul ation,
right?
A Correct. | do not disagree with the math.

Q The net new PV capacity benchmark in 2018 was
4.9 total gigawatts, correct?
A Correct.

Q And it was a grow h of negative 2.2 percent,

A Yes. That's what the math shows.
Q So Dr. Putnamis showng in his analysis that

CAB' s revenues in 2018, which had grown fromthe year
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before by |l he vwes conparing that to net new

capacity -- net new PV capacity in 2018, which had dropped
2.2 percent fromthe prior year. So there's a discrepancy
of I -- or an excess, | should say, of i}
percent of CAB's sal es over net new PV capacity for 2018,
correct?
MR. DI XON: (Objection, form

A You are doing the math correctly. But, again,
you need to ask if the math you are doing is neaningful,
whi ch, as we discussed, | disagree with the subtraction of

t hese percentages to cone up wth excess sal es.

Q (BY MR FLYNN) [ of CAB s
BN i 2015 is . correct?

A Yes. | will take your calculation to be correct
because you have a cal cul ator.

Q | can reveal on the record that | pulled out ny
calculator and did the calculation to make sure it's
correct.

So -- so it would have taken CAB's

B dovn to I o' I - over
B stil! if you subtract | out of those

sal es as representing international sales, correct?

A. Correct.

Q So you would still have | S -- ' d say
B hi ch night have been
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growh fromthe prior year and still conparing the

negative 2.2 percent growth in net new PV capacity from
the prior year, correct?
MR. DI XON: (ojection, form

A We just don't have enough information. Because
in 2017 -- again, the 2017 figure woul d have sonme U.S.
sales in there and sone international sales in there.

Q (BY MR FLYNN) How do you know that?

A Because Dr. Putnamtestified, and | quote, "I
don't think we restricted the sales to U S.-only sales.”

Q How do you know that there were internationa
sales in 20177

A CAB doesn't give by project, by custoner, sales
data for any other years outside of 2018. W know that in
2018, there is | of sales comng from
international countries. | do not have the information to
tell you what portion of the sales in 2016 are
international versus U S However, I'mraising in ny
decl aration, on page 34 in the '291 patent |PR, another
potential flaw, one other issue that Dr. Putnam hasn't
accounted for in determning his CAB sales data to be used
in the conparison. | do not have sufficient information
to be able to performan illustrative adjustnment of what
these sales would be limting to the U S. -only sales.

Q Have you nmade any cal cul ati on of what percentage
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of CAB's sales in 2023 woul d have had to incl ude

international sales in order to arrive at a conpound
annual growmh rate that is the same as the industry's
conpound annual growth rate?

A | -- 1 haven't done that determnation. | see
that the industry was growi ng at 62.9 percent, as captured
by Dr. Putnam s benchmark, from 2022 to 2023. And CAB's
sales was growing at | from 2022 to 2023.

Q So the -- U S. net new capacity was grow ng at
al nost 63 percent from 2023 to 2022, correct?

A From 2022 to 2023.

That's what | neant. From 2022 to 2023?
Yes.

That's U. S. capacity, right?

> O >

Correct.

Q Do you have any idea how nuch CAB' s
international sales would have had to have been in 2023 to
have equal ed the conpound annual growh rate of net new

U S. PV capacity?

A | haven't done that calculation. And given --
if -- if you are taking sales -- sonme sales or you
don't -- | don't have sales data by | ocation that CAB has

provi ded for neither 2022 nor 2023. So you are asking ne
to potentially calculate a growmh rate between two years,

nei ther of which | have data for that is by |ocation.
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Q Well, you can see fromDr. Putnamis cal cul ations

that for the period of tine that he cal culated a growth
ratio of Jjjjij. that's covering from 2015 to 2023, correct?

A I"'msorry. | don't see Jjjjiif rom 2022 -- can
you repeat your question, please?

Q Yes.

For the whol e period 2015 to 2023,
Dr. Putnamcalculated a growth ratio of Jjjjjj i ncrease in
sale -- based on the increase in sales from 2015 to 2023,
correct?

A Yes. That's what Dr. Putnam shows in this
exhi bit.

Q And he also calculated a growmh ratio for the
net new U.S. utility-scale PV capacity from 2015 to 2023
at a growth ratio of 5.7, correct?

A Yes.

Q In order for international sales to have made
CAB's growth ratio of Jjjjjj the sanme as net new U S. PV
capacity growh ratio of 5.7, do you know what percentage
of CAB s sal es woul d have had to have been conprised of
i nternational sales?

A | don't think your question is reasonable. U S.
sales -- non-U. S. sales is a portion of CAB' s sales. And
this is one of several errors in Dr. Putnans

guantification of the conparison he's doing. You are
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taking one area in isolation and asking ne to performa

mat h cal cul ation for which there is insufficient data to
perform such a math cal cul ati on.

Q Dr. Putnam has given his analysis that CAB' s
growth ratio and its sales revenues is alnost Jjj tines
from 2015 to 2023, | correct?

A Yes.

Q And he's calculated a growh ratio in the
i ncrease of net new U S. PV capacity in 2015 to 2023 as
al nost |jjjjj correct?

A That's what his cal cul ati on shows.

Q So according to Dr. Putnam s cal cul ations, CAB' s
revenue growth rate is six tines the growh rate of net
new U S. PV capacity over that period of tinme, correct?

A Yes, using this benchmark that | disagree with
for the reasons discussed.

Q Yes. And you've isolated one year where you
bel i eve, based on an exhibit that Dr. Putnamdid not rely
on for his sales data, that the sales data for that year
included | | nternational sales that should not
have been included, correct?

MR. DI XON: (ojection, form

A Yes. Except | would also want to highlight

agai n that Exhibit 2056, CAB' s 2018 sales data, that is

very close in magnitude to 2018 sales data in Exhibit 2046
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=

that Dr. Putnam used.

2 THE WTNESS: |f possible, can we take

3 | anot her break?

4 MR. FLYNN: Sure.

5 (Recess from3:21 p.m to 3:37 p.m)

6 Q (BY MR FLYNN) Ms. Doan, we talked earlier this
7 | morni ng about your previous testifying experience. And

8 | you identified those cases in which you testified on issue
9 | of -- issues of patent infringenent damages, correct?

10 A Yes.

11 Q In applying your -- |I'msorry.

12 In anal yzing the issue of comercial success
13 |in these | PR proceedings, did you apply the sane kind of
14 | anal ysis that you applied in your patent infringenent

15 | damages cases?

16 MR. DI XON: njection, form

17 A | apply many of the same general principles that
18 |are in ny patent damages cases relating to Georgia-Pacific
19 | Factor 8 and Factor 13, as we discussed, but they're not
20 | identical analyses. There are also nmany differences.

21 | Because in a patent case, many tines the analysis my

22 | require specifically quantifying a royalty rate

N
w

comrensurate with the contribution of a patented

N
~

technol ogy, and that usually requires nore cal cul ations

N
6]

and nore analysis to be able to arrive at that royalty
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1l |rate in -- in conbination with other Georgia-Pacific
2 | Factors that wouldn't be applicable here.
3 Q (BY MR FLYNN) Have you testified in patent
4 | infringement danmages situations where it was necessary to
5 | apportion -- to make an apportionment of the -- of the
6 | patent's success to other unclained features of the
7 | product?
8 A The i ssue of apportionment conmes up all the tine
9 | in ny patent damages cases. Comes up a |ot.
10 Q And did you apply that apportionnent anal ysis
11 | here in this case in your determnation of conmerci al
12 | success, or in your evaluation of Dr. Putnams
13 | determ nation of conmmercial success with respect to the
14 | CAB products?
15 A "' mnot asked to performany specific -- any
16 | apportionnent analysis here. However, in a conmerci al
17 | success case, it is inportant for us to isolate -- or to
18 |identify a nexus between the comrercial success and the
19 | patents at issue. And the issue of identifying a nexus
20 | invol ves evaluating the different contributors of val ue.
21 | In nmy declaration |I discuss potentially other reasons that
22 | contributed to CAB's sales and relate it to the '291 and
23 | the '551 patent.
24 Q You criticized Dr. Putnams analysis in which he
25 | assigned a 50/ 50 apportionnment to the value of the '291
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1 | and '551 patents, correct?
2 A Correct.
3 Q And you describe that as arbitrary and
4 | unsupported, right?
5 A Correct. Even Dr. Putnam acknow edged in his
6 | deposition that there was no evidence to support a 50/50
7 | split.
8 Q | believe what Dr. Putnamtestified is that it
9 | was inpossible to deconpose the two patents so as to
10 | assign a specific percentage to each patent, correct?
11 A That is correct.
12 Q And because he could not do that, his 50 percent
13 | division of sales between the two patents, you've
14 | characterized as entirely meaningl ess, correct?
15 A Correct.
16 Q In your view, if you can't apportion a specific
17 | percentage to each patent in isolation, then you cannot
18 |attribute comrercial success to either patent; is that
19 | correct?
20 THE WTNESS: Say that one nore tinme for ne,
21 | pl ease.
22 (Requested portion was read.)
23 A You do not need to identify a specific
24 | percentage. However, you do need to establish a
25 | di scerni bl e nexus between, let's say, the '291 patent and
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1 |the sales at issue. And in this case, there are nultiple
2 | confounding factors unrelated to the '291 patent or the

3 | '551 patent that explain the sales and the trends in sales
4 | of CAB products that Dr. Putnam hasn't accounted for.

5 Q What was the last thing you said? Wat sal es?

6 A Sal es trends.

7 Q |"msorry?

8 THE W TNESS: Can you help ne?

9 THE REPORTER: Sal es trends.

10 MR. FLYNN. Trends. Trends. |'msorry.

11 | Thank you.

12 Q (BY MR FLYNN) You're aware that, of course, as
13 | we di scussed today, that CAB sold its standard systens

14 | from 2015 through 2017 and into 2018, correct?

15 A Correct. And even after 2018, CAB continued to
16 | sell standard system sal es, according to M. Smth.

17 Q Yes. But in 2018, that was the year that the

18 | sal es of CAB s standard systemwas transitioning

19 | predomi nantly into the sales of its integrated groundi ng
20 | system correct?
21 A According to the coloring schenme in Exhibit 2056
22 | that Dr. Putnam described in his deposition, yes.
23 Q And | believe you also referred to testinony
24 | fromM. Smth in which you noted that, according to his
25 |testinony, that CAB s integrated groundi ng system sal es
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came to account for | of ts sales,

correct?

A Yes. | recall that testinmony fromM. Smth's
decl arati on.

Q And as | understand your testinony at various
tinmes today, it is your opinion that it is necessary to
isolate the sales to the standard systemfrom-- from
sales to -- of the integrated grounding system correct?

A Yes. In the "139 IPR, given Dr. Putnams
assertion that the standard system does not practice the
'551 patent, his analysis does not isolate sales of the
systemthat practices the '551 patent.

Q So as we've al so tal ked about a few tines today,
your understanding, at |least fromthe materials that you
reviewed, is that the CAB integrated groundi ng system
i ncludes the advantages and features of the '291 standard
system correct?

A That's Dr. Putnam s representation, which
assuned for the purpose of ny eval uation.

Q So when CAB began and continued to sell its
i ntegrated grounding system it's integrated grounding
systemstill included the aboveground nmessenger wire
supported cabl e managenent system of the '291 patent,
correct?

MR, DI XON: (Objection, form
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1 A | don't have any independent opinion on that,
2 | but that is nmy understanding fromDr. Putnams
3 | representations.
4 Q (BY MR FLYNN) In addition to the advantages of
5 | the aboveground nessenger w re cabl e managenent --
6 | nessenger wire supported cabl e managenent system of the
7 |'291 patent, then the integrated groundi ng system al so
8 | included an additional advantage and feature by virtue of
9 | using a nessenger wire as both a support structure to
10 | support cable hangers and current wires and as a -- an
11 | equi pnent groundi ng conductor, correct?
12 MR. DI XON: (Objection, form
13 A Dr. Putnamrepresents that to be the case, which
14 | | assumed for the purpose of ny evaluation of him-- of
15 | his report.
16 Q (BY MR FLYNN) So the sale of the integrated
17 | groundi ng system i ncorporates not just the benefits and
18 | advantages of the integrated groundi ng system but also
19 | incorporates the benefits and advantages of the standard
20 | system correct?

21 A Under Dr. Putnam s assunptions, Dr. Putnam does
22 | make the assunption that you just outlined, which |l -- in
23 | evaluating his report, | operate within the assunptions

N
~

that he's maki ng.

N
(6]

Q But your opinion is that Dr. Putnam was required
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1 |to apportion a percentage to the '291 patent in isolation
2 | of the '551 patent, correct?

3 A The assignnent to answer the comercial - success
4 |inquiry requires isolating the contributions of the '291
5| and the '551 patent. Dr. Putnam by his own adm ssion --

6 | he states that he cannot separately identify the

7 | contribution of the '291 and the '551 patent.

8 In addition, Dr. Putnamis not able to

9 |identify the contributions of the '291 and the '551 patent
10 | fromall the other CAB patents. So he fails the nexus

11 | question on at |east both of those endeavors.

12 Q So when you said in the first part of your

13 | answer that he can't identify the contributions of the

14 | ' 291 patent separate fromthe contributions of the '551
15 | patent, it's true that he identified the contributions of
16 | each patent in terns of the advantages and benefits that
17 | each patent systemthat practices those patents provides,
18 | correct?

19 A To clarify, what | nean is he calculated a
20 | certain anpbunt of excess sales as representing the all eged
21 | comrerci al success. And by his own adm ssion, he cannot
22 | separately identify the excess sales that is due to the
23 | contribution of the '139 patent and the excess sal es
24 | allegedly due to the contribution of the -- of the '291
25 | patent. | may have nessed up the patent nanmes in what |
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1 |just said.
2 Q |"d like to verify for you, but, again, this
3 |thing isn'"t working, so | don't --
4 THE WTNESS: Can you
5 (Requested portion was read.)
6 A Yes. Were | said "'139" that should be "'551
7 | patent," please. Thank you.
8 Q (BY MR FLYNN) So what Dr. Putnamwas saying is
9 |that there is no way to separate out a specific percentage
10 | of contribution or value for each patent, correct?
11 A That's what he says in his declaration, yes.
12 Q And particularly with the integrated grounding
13 | systemthat includes the benefits and advantages of both
14 | patents, it's difficult, if not inpossible, to assign a
15 | specific percentage of value to each patent, correct?
16 A That is what he says. Wat that nmeans is he
17 | hasn't sufficiently proved that the '291 patent is a
18 | substantial cause for the comercial success; neither has
19 | he sufficiently proved that the '551 patent is a -- is a
20 | substanti al cause of the clainmed comercial success.
21 Q | f Product A has certain advantages and a
22 | cust omer chooses to purchase Product A because of those
23 | advant ages, and Product B cones along and it includes not
24 | only the advantages of Product A, but now adds to it its
25 | own advantages of Product B -- correct -- so a custoner
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1 | woul d under st andably choose Product B that includes the
2 | advant ages of both products, correct?
3 MR DI XON: Objection, form
4 A | wll take that exanple. You can conti nue.
5 Q (BY MR FLYNN) If Product B that includes the
6 | advant ages of both Product B and Product A can be shown to
7 | be comercially successful, is it necessary, in your
8 | opinion, to ascribe or attribute or apportion a specific
9 | percentage of value to each of the benefits and advant ages
10 | of Product A distinct from Product B in order -- in order
11 {to be able to determ ne conmmercial success?
12 MR. DI XON: (Objection, form
13 A In order to determ ne commercial success
14 | attributable to a specific feature covered by an
15 | i ndi vi dual invention, when there are nmultiple potenti al
16 | causes of the commercial success, which could be two
17 | patents. And in this case, it's nore than two patents.
18 | It's nultiple other patents of CAB. Dr. Putnam has not
19 | exerted any efforts to be able to show that the '551
20 | patent is a substantial cause of conmercial success given
21 | that he's not able to deconpose the excess sales. And he
22 | has not accounted for other driving forces of the -- of
23 | the sal es.
24 Q (BY MR FLYNN) If you |ook at Dr. Putnams
25 | decl aration, please, paragraph -- let's at | ook at
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1 | Figure 2 as part of Paragraph 47. Figure 2 on page 36 of
2 |52 of his '178 decl arati on.
3 A | amat Figure 2 in his '178 declarati on.
4 Q Setting aside the issue of your disagreenent
5 | that net new PV capacity is an appropriate or not
6 | appropri ate benchmark, assume for purposes of these
7 | questions that it is.
8 A Ckay.
9 Q In 2018 CAB's sales are already in excess of the
10 | i ndustry benchmark, correct, as of 20187
11 A | would Iike to follow along with you, but it's
12 |really difficult to be conparing sales in dollars to be
13 | higher than capacity in gigawatts. That conparison --
14 | that just doesn't make sense.
15 Q kay. Wiether it makes sense -- and, again, we
16 | understand -- | certainly do -- that you disagree that net
17 | new PV capacity is the right -- is the correct benchnmark.
18 | You disagree with that, | understand it.
19 A Yes.
20 Q But that's the one we're using and that's the
21 | one that ny question is based on.
22 A kay.
23 Q So in 2018 CAB sales are already well in excess
24 | of net new PV capacity, correct?
25 A Let me refer to Dr. Putnamis nunbers to follow
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along with you.

Q Ckay.

A So in Appendix 2.1, Dr. Putnam showed that CAB
sales in 2018 wvas - And in 2018 net new
utility-scale PV capacity was 4.9 gigawatts. And you want
me to assune that | i » dollars is greater than
4.9 in gigawatts?

Q | ' m asking you to assune for purposes of ny
qguestion that in 2018, CAB s revenues exceeded net new PV
capacity in terns of gigawatts.

A | can try to follow along with you, but | wll
repeat again that when you conpare two nunbers, one nunber
is in dollars, one nunber is in gigawatt. And you've got
B ¢ ative to 4.9 gigawatts. |t doesn't make
sense to be conparing two nunbers of entirely different
measur enment s.

Q | s there ever an instance --

A Dol | ars --

Q |"msorry.

A -- and gigawatts -- and | do understand t hat
Il s higher than 4.9. And I'mwlling to follow al ong
with you. But I'll just point out again that it -- it
doesn't make nuch sense.

Q |s there ever an instance, in your experience,

when you conpare revenues to a benchmark that is expressed
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in adfferent nmetric?

A | -- I'"lIl have to think through all of ny cases.
| can't sit here and think one right now off the top of ny
head.

Q So in order for this to be a valid conparison by
Dr. Putnam is it your testinony that he has to conpare
dollars to dollars?

MR DI XON: Objection, form

A | haven't rendered that opinion. But
Dr. Putnam --

Q (BY MR- FLYNN) Is that what you're saying now
i n your answer?

A Dr. Putnam conpares growh rates. You are
conparing absolute terns. You are conparing | G
to 4.9 gigawatts capacity. You are doing even nore than
what Dr. Putnambuilt in his declaration.

Q kay. Let's talk about growh rates, then.
Using the Appendix 2.1, in 2016 to 2017 the growth rate --
["msorry. 1In 2017 to 2018, the growth rate in CAB
revenues went from | c B correct?

A Yes.

Q The growt h rate at net new PV capacity, from
2017 to 2018, went a negative 39.4 percent to negative
2 percent, correct?

A Yes. That's what is shown in Appendix 2.1.
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Q And those growth rates -- conparing CAB's growth

rate in sales revenues from 2017 to 2018 to net new PV
capacity gromh rate from 2017 to 2018, the growh rate of
CAB' s revenues is greater than the growmh rate of net new
PV capacity, correct?

A Using Dr. Putnam s benchmark, vyes.

Q So now I'musing the right, at |east,
conpar at or s?

A At least within his -- Putnam s frameworKk.

Q Wthin his anal ysis?

A Yeah, you are portraying his analysis nore
accurately now.

Q And so now that I'musing the right conparators

in his analysis, from2018 to 2019, CAB s revenues went

from I o NN 'f | mdoing ny nath
in the head correct, that's about a ||} BB | ncr ease

from 2018 to 2019, correct?

A "1l accept the math.

Q From 2018 to 2019, the growmh rate for net new
PV capacity went from negative 2.2 percent to 13.8
percent ?

A Correct. Based on Appendix 2.1.

Q That's a lot of disparity or a lot of room

between | orowh rate in CAB's revenues and

13.8 percent growth rate net new PV capacity; would you
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agr ee?

MR DI XON: (Objection, form

A W are tal king about 2018 to 2019, correct?

Q (BY MR FLYNN) Yes.

A As we have discussed, there are nultiple reasons
that could potentially explain the discrepancy in the
grom h rates between CAB sal es and net new PV capacity.

Q That's all those reasons you gave nme before; the
trackers, the lead times, the retrofit, and the increase
in CAB prices. Is that what you're referring to?

A Yes.

Q My point, though, is that the growmh rate -- the
increase in growh rate of CAB's revenues was al ready
in -- exceeding the increase in growh rate in net new PV
capacity as of 2018, correct?

A Yes. According to Dr. Putnamis benchnark.

Q And then from 2018 -- from 2019, it
significantly exceeded even nore the growh rate of net
new PV capacity?

A Based on this calculation Dr. Putnamdid, yes.

Q And, again, we've tal ked about how the growth
ratio for the entire period, 2015 to 2023, the growth
ratio is Jjjjj for CAB's revenues conpared to 5.7 for net
new PV capacity, correct?

A Correct. And we al so spoke about how comerci al
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success is a holistic analysis. And even if you have the

ri ght benchmark, you will still need to do nore to be able
to establish commercial success.

Q Because of all of these other reasons that
you' ve tal ked about; the trackers, the lead tines, the
retrofit, and the increases in CAB prices?

A And the profitability considerations. W don't
have evidence that CAB is making profits as the sales
gr ow.

Q So, again, |I'mjust asking you, for purposes of
ny question, to set those other possible contributors
aside. And if you agreed that the sales of CAB s
products -- particularly beginning in -- transitioning in
2018 and then in 2019, '20, '21, '22, '23, by the tine
that CAB's integrated groundi ng system sal es were
accounting for | of its sales and the growth
factor went up and up and up in excess over the industry
benchmark -- would you agree that just because the
i ntegrated grounding systemincluded the advantages of
i ntegrated grounding systemas well as the standard system
such that you can't apportion a specific percentage to
either one, that you would still be able to determ ne that
each of them had commercial success?

MR. DI XON: (Objection, form

A | don't see how you can conme up with that
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1 | conclusion. Because not only can Dr. Putnamnot identify
2 | separately the contribution to excess sal es between the

3 |'139 and the '551 patent, there are nunmerous patents that
4 | CAB has identified as covering all the conponents that

5 | make up the sales we've been discussing here.

6 Q (BY MR FLYNN) If we just isolate the two -- if
7 |we just isolate the sale of the standard system from 2015
8 |[to 2017 that you would have us do -- well, let ne back up
9 | for a second. Again, | just heard sonething that you

10 | sai d.

11 So | just want to clarify and confirmthat
12 |it is your opinion that unless we can determ ne and assign
13 | a particular percentage to each of the standard system and
14 | the integrated grounding system we can't attribute

15 | commerci al success to either systenm is that correct?

16 A. There are nunerous |ayers here. First, for the
17 | ' 551 patent IPR you need to identify standard system

18 | sal es separately fromintegrated system sal es because only
19 |integrated systemsales are alleged to practice the '551
20 | patent. Then, another |ayer of issue here is, even if you
21 | can isolate sales of just the integrated systens in the
22 | ' 551 patent I PR these various conponents of CAB products,
23 | according to CAB, practice nunerous patents besides the
24 | ' 551 patent.
25 So Dr. Putnamin this case has attri buted
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1 |all the value to the '291 and the '551 patent w thout even
2 |a nention of all other CAB patents. So what he's

3 | essentially assuming is that all the other CAB patents,

4 | that according to CAB al so covers these products, have

5 | zero contribution to the sales of CAB products. And he

6 | has done nothing to validate that inplicit assunption.

7 Q So your criticismof Dr. Putnamis anal ysis and

8 | the reason you have rendered an opinion that because he

9 | doesn't ascribe a particular percentage to each system and
10 | each patent you can't attribute comercial success to

11 | either patent, is because he didn't account for the other
12 | patents?

13 MR. DI XON:  (Qbjection, form

14 A My opinionis a lot nore than that. You -- you
15 | keep using the word -- ascribing a certain percentage.

16 | What he's -- his assignment is to show that there is a

17 | nexus between the sales and the '291 and the '551 patent.
18 | My opinion is he cannot -- he has shown an insufficient

19 | nexus between the alleged excess sales in the '139 or the
20 | ' 551 patent because, nunber one, he cannot deconpose
21 | excess sal es between '139 and '551, as he acknow edged.
22 Secondly, there are multiple contributors to
23 | the sal es of CAB being excess of the capacity that have
24 | nothing to do with the '139 and the '551. He has done
25 | nothing to show that all these other contributors have no

www.LexitasLegal.com/Premier  Lexitas 88%3&;,']8%64

CONFIDENTIAL PROTECTIVE ORDER MATERIAL Case No. IPR2024-00178
158 of 188



Confidential Minh P. Doan - November 15, 2024

159
value. He sinply assuned that to be the case, which is

H

2 | inappropriate.

3 Q So you reject his peanut butter and jelly

4 | anal ogy; is that true?

5 A Yes. | -- | described that there is nore than

6 |that -- nore than just peanut butter and jelly. There nmay
7 | be other things -- using ingredients anal ogy, there may be
8 | other things, |ike honey, granola, and other things that

9 | contribute to excess sales.

10 Q If we just start at the base, peanut butter,

11 | people |ike peanut butter sandw ches. They've eaten

12 | peanut butter sandw ches and they enjoy them right?

13 | That's part of his analogy. That's kind of how-- |I'm

14 | paraphrasi ng how he's begi nning his anal ogy. You enjoy a
15 | peanut butter sandw ch, and so you buy peanut butter

[EE
»

sandwi ches. And the seller of peanut butter sandw ches is

17 | enjoyi ng comerci al success because the consuners enjoyed
18 | peanut butter sandw ches, right?
19 A Right. Except that | have shown in ny

N
o

decl aration that peanut butter sandw ches, using his own

21 | benchmark, do not achi eve comercial success.
22 Q W're going to get there in just a mnute. But
23 | let's just assune peanut butter sandw ches have their own

N
~

commer ci al success. Now sonmeone cones up with jelly and

N
(6]

adds jelly to the peanut better sandwich to nake it a
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1 | peanut butter and jelly sandw ch, and now t he consuners
2 | like that even nore, correct?
3 A If you want me to assune that, sure.
4 Q Yes. And they like that nore than if it was
5|just ajelly sandw ch, correct?
6 A If you want nme to assune that, | wll accept
7 | that assunpti on.
8 Q So now there's even nore conmercial success for
9 | the seller of the peanut butter and jelly sandw ch because
10 | now the consuner i s enjoying not just the peanut butter,
11 | but the peanut and the jelly, still enjoying the benefits
12 | of both conponents, correct?
13 A Wthin the peanut butter and jelly sandw ch that
14 | you are descri bing.
15 Q And so as | understand your faulting of
16 | Dr. Putnams analogy in that regard is that, "Wll, he
17 | doesn't account for other things that you mght be able to
18 | add to the peanut butter jelly sandw ch that could be
19 | driving the sales of peanut butter and jelly sandw ches";
20 | for exanpl e, honey and granol a?
21 A By anal ogy, what he characterize as a peanut
22 | butter and jelly sandwich is not an accurate description
23 | of the excess sales within his paperwork. His excess

N
~

sal es includes the contribution potentially comng from

N
(6]

numer ous ot her CAB patents besides the '291 and the '551
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pat ent .

Q So your rejection of his analogy is based on the
possibility that there could be other contributors from
t hese other patents as opposed to just the conbination of
the integrated grounding and standard system is that
correct?

MR, DI XON: (Objection, form

A Yes, anong all the other things described in ny
decl ar ati on.

Q (BY MR- FLYNN) You indicated that in your
opi nion Dr. Putnam has not even established conmmerci al
success of the '291 patent -- or | should say of the
standard systemthat practices the '291 patent in the
period of time from2015 to 2017, correct?

A Yes.

Q And the reason is because it only -- and that
was by his own benchmark, the net new PV capacity, right?

A Correct.

Q And the reason is is that because CAB' s
growmh -- | mean the growh rate of CAB' s revenues for its
standard system from 2015 to 2017 was | NN
conpared to the 24.3 percent industry growh, correct?

A That is correct.

Q And that's only a |l cxcess. which you

characterize as marginal ?
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1 A Yes. And | also -- as Dr. Putnam pointed out in
2 | his deposition, that's only three data points; 2015, 2016,
3 12017. And usually econom es don't derive a conclusion
4 | based on such imted data points. Therefore, such a
5|limted nunber of data points, hence, in this portion of
6 | ny declaration that you are referring to, | al so discuss
7 |the sales trend from 2015 to 2023. So | discuss the sales
8 | trend after 2017 as well.
9 Q But Dr. Putnamdid continue to consider the
10 | value of the '291 patent in conjunction with his
11 | assessnent of the integrated groundi ng systemthat
12 | incorporated the advantages of both the '551 patent and
13 | the '291 patent; did he not?
14 A Yes, he did. In this portion of ny declaration
15 | that you started to ask nme questions about related to the
16 | standard system
17 Q Yes.
18 A And | showed that the standard system which CAB
19 | all eged to be co-extensive with '291 patent, did not

N
o

achi eve comercial success using Dr. Putnamis benchnark.

21 MR FLYNN: Take a few m nutes.

22 (Recess from4:15 p.m to 4:23 p.m)

23 MR. FLYNN:. | have no further questions.

24 MR. DI XON: | have no questions.

25 (Deposition was concluded at 4:24 p.m)
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I, MNH DOAN, have read the foregoing deposition

and hereby affix ny signature that sane is true and

correct, except as noted herein.

M NH DOAN

THE STATE OF TEXAS )

Bef ore ne, , on this day personally

appeared M NH DOAN, known to ne (or proved to ne under

oat h or through ) (description of identity

card or other docunent) to be the person whose nane is
subscri bed to the foregoing i nstrunment and acknow edged to
nme that he executed the sane for the purposes and
consi deration therein expressed.

G ven under ny hand and seal of office, this

day of ,

NOTARY PUBLI C I N AND FOR
THE STATE OF

My Conmi ssi on Expires:

No Changes Made  Anendnent Sheet(s) Attached
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1 UNI TED STATES PATENT AND TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BOARD
2
AFFORDABLE W RE MANAGEMENT, LLC
3 Petitioner,
4 VS.
5 CAMBRI A COUNTY ASSOCI ATI ON FOR
THE BLI ND AND HANDI CAPPED, | NC.,
6 Pat ent Owner
7 | PR 2024- 00178
Patent 11, 349, 291
8
9 REPORTER S CERTI FI CATI ON OF THE
ORAL DEPOSI TI ON OF
10 M NH DOAN
NOVEMBER 14, 2024
11
12 |, Melisa Duncan, a Certified Shorthand Reporter
13 |in and for the State of Texas, hereby certify to the
14 | fol | ow ng:
15 That the witness, M NH DOAN, was duly sworn by

16 | the officer and that the transcript of the oral deposition
17 |is a true record of the testinony given by the w tness;

18 That the original deposition was delivered to

19 | EDWARD FLYNN.

20 That a copy of this certificate was served on
21 | all parties and/or the witness shown herein on

22

23 | further certify that pursuant to FRCP Rul e
24 | 30(f)(1) that the signature of the deponent:

25 ~X___ was requested by the deponent or a party
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before the conpletion of the deposition and that the
signature is to be before any notary public and returned
within 30 days fromdate of receipt of the transcript. |If
returned, the attached Changes and Si gnature Page contains
any changes and the reasons therefore:

_____ was not requested by the deponent or a
party before the conpletion of the deposition.
| further certify that I amneither counsel for,
related to, nor enployed by any of the parties or
attorneys in the action in which this proceedi ng was
taken, and further that I amnot financially or otherw se
interested in the outcone of the action.
Certified to by ne on this, the 19th day of
Novenber, 2024.
Mel i sa Duncan, CSR, RPR
TX CSR 6135, RPR 836952
Texas Expiration Date: 4/30/26
Firm Regi stration No. 459
Lexitas - Dall as
325 N. St. Paul, Suite 1900
Dal | as, Texas 75201
888. 893. 3767
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