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PROCEEDINGS

JUDGE MCMILLIN: Good afternoon. We are convened for oral
arguments in IPR2024-00208, which pertains to patentability challenges of
claims in U.S. Patent Number 11,010,709, the '709 patent. I am Judge
McMillin, and also appearing is Judge Calve and Judge McNamara. If we
can start with appearances, who is appearing on behalf of Petitioner?

MR. WANG: This is Shen of Arch & Lake Law Firm for
Petitioner.

JUDGE MCMILLIN: And will you be speaking on behalf of
Petitioner during the hearing?

MR. WANG: That's correct, Your Honor.

JUDGE MCMILLIN: And who is appearing on behalf of Patent
Owner?

MS. KAISER: Thank you, Your Honor. This is Jessica Kaiser
from Perkins Coie on behalf of Patent Owner. I'm lead Counsel for Patent
Owner. Presenting the argument for this IPR today will be my colleague,
Matt Moffa, as well as LEAP Practitioner Oliva Maffei. And I also wanted
to ask that prior to the start of the oral hearing, that the panel allow me to
just briefly address our objections to Petitioner's demonstratives, which
involve the introduction of a new argument into the proceeding.

JUDGE MCMILLIN: You may do so, Ms. Kaiser, but I'm going
to keep track of your time and count it against you.

MS. KAISER: Fair enough. I will take very little time then, Your

Honor. I just want to flag that Petitioner -- or sorry -- Patent Owner has
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objected to the third bullet on Slide 7, as well as Petitioner's Slide 9. These
relate to a new argument that the reference Itou teaches the recited locations.
That is an argument that is nowhere in the briefing and the Board should not
consider it here, and those portions of the demonstrative should be stricken.

MR. WANG: Can I briefly respond to that, Your Honor?

JUDGE MCMILLIN: We will allow you to, and I will count that
time against your time.

MR. WANG: Absolutely. This is Shen from Arch & Lake for
Petitioner. So we disagree with that because in the -- our reply, page 14 and
15, we specifically say, even the location code as construed, proposed by the
Patent Owner, we still think that our reference disclosed that. And there's a
sentence saying further that Ground 3 disclosed that in addition to reference.
So the Ground 3 has the Itou reference in there. This is really just to further
the reference. This is not new argument, number one. It's just illustrated the
argument we're going to present, which we understand all the
demonstratives and the evidence is just for illustration purpose.

JUDGE MCMILLIN: Thank you. You may now proceed with
Petitioner's argument. Before you do, you have 45 minutes total. How
much time would you like to reserve for rebuttal?

MR. WANG: Thank you, Your Honor. I'm planning to reserve 20
minutes, so we'll how it goes. 1 may or may not use 25. I may be -- you
might see that time. We'll see how fast I can go.

JUDGE MCMILLIN: Thank you. Please proceed.

MR. WANG: Thank you, Your Honor. So let me share my
screen, which has the demonstrative. First of all, can everybody see my

screen now?
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JUDGE MCMILLIN: We can.

MR. WANG: Thank you. So this is about the patent 11,010,709,
so we'll call it the '709 patent. The Petitioner's position is patent is not valid
in light of the references we're going to discuss about. This patent has a
priority day of July 27th, 2015. There's no dispute. All the cited reference
has a date prior to that.

So first of all, let's talk a little about the 709 patent. So this patent
really is a method really no more than three steps, essentially. It first has an
acquiring step. It's acquiring a sequence of a, you know, shelf labels, and
then transmitting this sequence to a computer system. And the last and third
step really is updating by this computer system the planogram. So as here,
Slide 5 shows the Claim 1 of the patent, just as I mentioned earlier, merely
essentially three steps.

So from Patent Owner's perspective, they proposed a claim
construction. From a Petitioner perspective, we do not. So Petitioner
maintained those -- there's no terms need to be construed, that they are plain
and ordinary. So I'm going to address a little bit about the claim
construction issue raised by Patent Owner. The first term Patent Owner
would like to construe is location. So from a Petitioner perspective, it's a
plain and ordinary. There's really nothing special about the location on a
shelf.

So the Patent Owner proposed the location must be represented in
units, which we do not understand what that is. That allowed distance from
a point of a reference in the regional area to be determined, so, this really
created more confusions than just to say location itself. We don't understand

what location 1s. There's no disclosure in the specification talking about
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how to construe the location. This definition is certainly not provided in the
specification and there's -- the POSITA would understand what location is.
We provide that in the -- we support that by our expert's testimony.

The, you know, to the extent we understand the location requires
some kind of distance from a reference point. We believe the prior art has
disclosed that, even though Petitioner opposed Patent Owner's construction.
First of all, we're talking about a reference. We'll reference -- we're going to
talk a little bit more about reference in detail. So just talking about a
reference regarding this location, we'll reference talking about how to
calculate the location of a added shelf label by performing a mathematical
extrapolation or interpolation. So by nature, that requires some kind of a
distance or some kind of a -- I should say unit, so to speak, if I understand
right, to perform the math. So we cited all the support for that. Again, this
is Slide 8 of the demonstrative.

So Slide 9 of the demonstratives further show, as we stated in the
page 15 of the reply, in addition to Wu, this Itou reference as part of the
Ground 3, as further show, the disclosure of this location by certain distance
or some kind of so-called units. So as shown in Figure 9, there is a d1, a d2
that show this, the label relative to a reference point, bottles on both sides of
this label. And particularly in the paragraph 97, it's saying the determining
unit calculate distance, which will require some kind of a measurement. The
distance between the product of the ESL, electronic shelf label, as a lens
between the position of the product and the position of the ESL, so we
believe that clearly shows that, even though according to Patent Owner's
construction, which we disagree.

And 1n the Board decision, the Board does now think this term

6
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needed to be construed and we agree with Board's position on this term. So
and if we say the construction for location is not needed, it's caused more
confusion, the Patent Owner ground is even more confusing. First of all,
Petitioner's position is there's no need to construe that. It's clear definition
provided in the spec. An owner POSITA would read this back, would
understand what planogram it is in this patent. And the Patent Owner raised
the issue for the claim construction but failed to provide any constructions
for this term.

And the Patent Owner tried to say planogram determining --
determines which product must be at which height, on which shelf, to be part
of the definition. Again, the Patent Owner refused to provide any definitions
for the planogram, but that sentence merely say what planogram is used for.
So it has nothing to do with definition, particularly the definition provided
clearly in the spec, which is a planogram is a set of association data among
articles of the retail area and the location of set in a retail area. You know,
an inventor is his own lexicographer. We believe a POSITA would
understand, just like that, if there's a definition required.

So even in the deposition to Patent Owner's expert, there's a
question asked, what is planogram. The Patent Owner's expert said, I don't
have a definition to define it. There's so many things people call
planograms. Well, there's so many things. The inventor pick and choose to
define that to planogram as a set of association data among articles of a retail
area and the location of set retail areas. I don't see anything conflict from --
between that and the Patent Owner's expert's testimony.

So with that being said, let's talk a little bit about the grounds

Petitioner presented in this case. There's a four grounds presented, which is
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shown in the Slide 14. The Ground 1 is a Petitioner cited the Wu reference.
Again, there's no dispute on the references, a good prior art to the '709
patent. So Wu reference that Petitioner believed that the 709 patent is
invalid. It's obvious he relied on the Wu reference. And the Ground 2 is we
cited the challenge of Claim 1 to 6, 10 to 16, 20 are invalid in light of a
combination of Wu reference and the Chaves reference.

The Ground 3 is basically saying the Claim 1 to 5, 7to 9, 10, to 15,
17 to 20, obvious in light of Wu reference, in light of -- further in light of
Itou and Auclair. Finally, the Ground 4 saying Claim 1 to 5, 10 to 15 and
the 20, obviously in light of Wu reference, further in light of Fujiwara.

So I'm going to briefly talk a little bit about each reference and
particularly, with emphasis about the first ground. And since our petition
was a number of pages, I believe the Board has been reviewed that
thoroughly, so there's no need for me to discuss that in greater details due to
the time limit.

So Wu reference disclosed a -- which is -- we're now in Slide 17.
Wu reference discloses an electronic shelf label installation and an updating
method. So as shown in the 17, which is Figure 2 of Wu, it discloses an
acquiring step. It's basically acquiring the label identification information of
the ESL to be installed and then doing a calculation regarding where that is.

And in particular, let's show -- it's further shown in Slide 18, which
has a Figure 3B of the Wu reference, it's showing a deploying device,
marked as 130. Acquire -- it has two arrows, from ESL label 110 -- and
acquired label -- ESL label identification information, and then ESL-1 --
ESL-2 considered to be the label identification information, which showed

in the 121 what ESL-1 and ESL-2 is. That's part of the acquiring
8
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information from the deploying device, and then the deploying device sends
that to 140, 120 -- [ mean, that's a computer system. A number of -- a box
showing a -- the system going to be.

And from 120, it's basically shows the label and identification
information and the label location information. With that information being
get -- and then updated at 122, which considered to be the planogram, which
if we go back to the definition of the planogram, according to the
specification, this satisfies that, which has a location and the display
information, what is displayed in the label.

And the next slide, Slide 19, further shows that the 122, what is
labeled display information, particularly says different article, like a product
A, product B, product C, and also showed an added label. In this case, it's
S02, which is a shelf number, and R1.5, which is the location code. It's
between R1 and R2, and it shows the relationship between the two, which is
display -- which 1n this table, being updated, we consider that to be a
planogram. So that's pretty much --

JUDGE MCMILLIN: This is Judge McMillin. Can you go --

MR. WANG: Sure.

JUDGE MCMILLIN: -- back -- no, no -- I'm sorry I interrupted
you. I do have a question, but I would like you to put on one of your slides
limitation 1C up, and it can be within the context of the whole claim or
anything. That's great.

MR. WANG: Yeah.

JUDGE MCMILLIN: And so if you look at the lower left-hand
box, the acquiring limitation, it does say acquiring a sequence of label

identifiers, but then it goes on and says that those label identifiers are
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comprising a label identifier of an added shelf label, and also comprising a
label identifier of an adjacent shelf label. So would you agree with Patent
Owner that limitation 1C requires a reading device to at least acquire two
things, the identifier of the added shelf label and the identifier of the
adjacent shelf label?

MR. WANG: Your Honor, yes. It's a sequence requiring more
than one label identifier. So let me move back to Slide 18, Figure 3B. It's
showing two arrows and it show acquiring more than one label identifier by
deploying device. Again, it's not necessary to be at one time, we believe.

[ mean, you can acquire one and acquire another one, and form a
sequence and send that, use one arrow, as one arrow showed, send that
together to the computer system. And more than one ESL label identifier
formed a sequence in our review. And that -- I mean, to the extent Wu is not
specifically showing acquiring a sequence, we believe it is; however, to the
extent it's not, it is obvious for a POSITA to understand if you can acquire
more than one shelf label identifier, it will acquire a sequence and send it to
the computer system.

If there is another ground, also -- we have additional ground to
acquire a sequence -- more than one shelf label identifier together as we're
going to discuss, like in Fujiwara, acquire more than one sequence -- more
than one ESL label identifier together. And we believe that this is really
nothing new. It's known by the others skilled in the art and we cannot talk,
you know, we cited in the petition, the POSITA has various motivation to
combine. I mean, again, Wu, we believe, disclosed that. To the extent that
Wu does not specifically disclose that, we have another combination of the

reference and more specifically -- explicitly disclosed this feature.
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Okay. Let's move to the -- another reference, which is Chaves
disclosed a system for determining the location of items in the retail area,
and then specifically, in the Figure 26 -- we are in right now Figure 5 of
Chaves -- disclosed acquiring a sequence of identifiers by an RF
communication and transmitting the sequence to a computer system. So to
the extent, as I explained earlier, Wu has not specifically or explicitly
disclosed that. We believe it's obvious. I mean, Chave explicitly disclosed
that. It has, you know, uses a particular RFID to acquire a sequence of
identifier in the essential computer system.

Then we will have a Ground 3, which cited Itou, which disclosed
the system for updated association between the label and the product in the
retail area, and we will cite, like I explained earlier, this shows the particular
displacement between the label, the ESL label and the article on the shelves.

The Auclair is another reference disclosed planogram that -- how
to place -- associate each item on a shelf, which is considered to be the
planogram. So -- and then we believe the -- [ mean, in addition to Claim 1
to 5, this combo disclosed the 7, 8, and the 9, Claims 7, 8, and 9. Let me put
like -- let me note that the Board -- this really, this placement, I mean, to
Petitioner, it's not a claim element per say, because look at Claim 7.

It's saying that the reading device comprises a displacement
measuring member, and then rather than recite that, it just say determining
by the reading device the displacement between label identifier. So to me,
this is not -- this displacement and the displacement measuring members
does not correlate to each other. This displacement, it's nothing but just like
a distance, talking about a distance between the label identifier.

We basically, Petitioner, this is in Slide 32, cited relevant the
11
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paragraph of the reference to disclose this feature, and the further, in the
Claim 8, it's talking about the displacement of the reading device. So my
Petitioner understanding is, is that it a hand-held device, a mobile phone, to
store a thing like that, the displacement of that and the label.

So this displacement, again, there's no, you know, the claim does
not introduce the displacement as a element of the claim and they merely
recited the displacement of the reading device and the label, so we construe
that to be something like a distance between the reading device. We utilize
an accelerometer recited in the Auclair reference to disclose that. Let me
make sure I -- 9 is Auclair, if [ remember right. We, again, we cited
(INDISCERNIBLE) to disclose that.

Finally, we talked -- we cite Fujiwara. That's the Ground 4, which
1s -- Fujiwara disclosed a method of identifying product location in the retail
area. We basically used that (INDISCERNIBLE) combined with Wu to
disclose acquiring a sequence of more than one labeled together, to the
extent Wu does not explicitly disclose that. So just for the record, the
motivation to combine for all the grounds has been disclosed in the -- has
been put in the petition filed. So let me read to the record, the motivation to
update a Wu label, accountant table, after transmitting of a label identifier,
that is in the -- page 48, 49 of the petition, and the motivation -- this is just
some of them.

We have a lot of motivation to combine in the petition, and the
motivation, we use Chaves acquisition and the transmission in Wu system.
That is in page 60 and 61. And the motivation, we used -- for using Chaves,
RF communication in Wu system, that is on page 62 to 63 of the petition.
And the motivation to use Itou disclosure of aerometer to measure the

12
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distance and update Wu, a planogram, including -- to include dimensional
information as disclosed by Auclair. That is in the page 82 -- 80 to 82.

And finally, the motivation to collectively acquire the transmission
as disclosed by Fujiwara, combined with Wu. That motivation has been
disclosed in the -- page 89 and the page 60 to 61 of the petition. With that
being said, I can now reserve rest of my time as rebuttal time.

JUDGE MCMILLIN: Thank you very much. Patent Owner, you
may proceed.

MR. MOFFA: Thank you, Your Honor. Matthew Moffa from
Perkins Coie for the Patent Owner. I would like to reserve 10 minutes of my
time for surrebuttal argument.

JUDGE MCMILLIN: Thank you very much. You then have 50
minutes total time for you and your LEAP Practitioner. Thank you.

MR. MOFFA: Thank you, Your Honor. If we could share the
screen and go to Slide 2, please. I'd like to briefly give an overview of the
709 patent under challenge here and discuss some primary differences
between the patent and the references that have been disclosed. To be clear,
we will stand on our papers for all other arguments not addressed in today's
hearing.

And after briefly discussing the '709 patent, I'd like to take a
minute to address some of the Petitioner's arguments directly. I think it's
helpful to the Board to hear our immediate responses to some of the things
that you just heard from my partner at the bar, Mr. Wang.

So the '709 patent -- turning to Slide 5 -- discloses novel methods
and systems for updating a store planogram whenever a new shelf label is

added to a store shelf. The way that it does that is very important and it's
13
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clear from the claims, as Judge McMillin noted in element 1C and as the
Petitioner concedes, a reading device is used to acquire a sequence of label
identifiers and then transmit that sequence of label identifiers. And the
purpose of doing so is to update a store planogram. The system knows the
location of one of the label identifiers in the planogram, it uses the acquired
label identifier to update the location, and then it creates an updated
planogram. And that updated planogram is the result of the claim.

So if we look at Slide 7 for a moment. As you can see, Claim 1
recites a method for updating a planogram. That updating method requires
acquiring a sequence, transmitting sequence, and then updating the
planogram, so an updated planogram is the heart of the claim. It's the output
of the claim. Claim 11 alternately describes it as a system for managing a
planogram. Now, if we could switch to the Patent Owner's -- or the
Petitioner's demonstratives for a moment, I'd like to look first to Slide 4.

This 1s the illustration that Petitioner chose to use in a rather
reductive way to describe the '709 patent claims, but let's take them at face
value. Their description of the '709 patent is the acquisition of a sequence,
followed by the transmission of a sequence, followed by the updating of a
planogram. From that reading alone, the petition falls at the gate because
none of the references teach acquisition of a sequence of label identifiers,
transmission of that sequence, and then using them to update the locations in
a planogram.

I will return to this theme in a moment because I want to go
through exactly what the difference is between what's acquired in the '709
patent and what is acquired and transmitted in the other references, but while

I'm addressing the arguments of the Petitioner, let's turn to Petitioner's Slide
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8. We heard the Petitioner say that by nature, extrapolating between two
ordinal locations would require some distance and we see here a citation
with some discussion by Dr. Tentzeris.

To be clear, Patent Owner's expert, Dr. Surati, disagrees that the
mathematical extrapolation as disclosed in the Wu reference necessarily
requires the determination of distance, and I think that's actually a
commonsense explanation, okay? Because saying that the coffee shop is
halfway between my house and my school does not tell you, in the first
instance, how far it is from my house to the coffee shop. It only tells you
that it's halfway there. You need a distance on which to base your
extrapolated measurements.

And more importantly, it doesn't tell you the locations either. So
saying that the coffee shop is halfway between my house and my school
doesn't tell you what house -- or what city I live in, or what town I go to
school in. So disclosing positions on a shelf is not the same as disclosing the
locations on the shelf, and even extrapolating whether something is dead
center in between or a third of the way in between, or nine-tenths of the way
from another label doesn't tell you whether the location is 10 feet down the
shelf or 10 inches down the shelf.

JUDGE MCMILLIN: Mr. Moffa, may I interrupt for a second --
this is Judge McMillin -- and ask a question? Does this argument relate to
Patent Owner's position that location within the context of the '709 patent
has a particular meaning? Let me ask that a different way. Are you saying
that location as used in the claim needs to be construed, and it needs to be
construed in a certain way?

MR. MOFFA: I am, Your Honor, and that has been our position
15
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all along. I will briefly move back to our slides. Thank you. Point the
Court to Slide 43. The term location is used throughout Claim 1. The
location defines a position inside the planogram and a position on the floor
of the store, and if we look at Slide 45, Patent Owners have made clear their
position that location has to be represented in units that allow a distance
from a point of reference in the retail area to be determined. And that's
because otherwise, they don't serve the purpose of a planogram within the
meaning of the claims.

JUDGE MCNAMARA: Judge McNamara --

MR. MOFFA: So -- please.

JUDGE MCNAMARA: I'm sorry. Is there lexicography or
disclaimer that supports your construction?

MR. MOFFA: Our position is that the use of the term location in
the claims and the plain meaning of planogram, meaning in this art, that a
person has to be able to use their planogram to maximize sales and to
adequately identify the location within the store, requires more than ordinal
positions. So the Board need only construe the claim to the extent necessary
to resolve the party's disputes, and here, the dispute is whether a reference
like Wu, which simply says label 1 is next to label 2, or label 2 is between
label 1 and label 3, suffices as location, and it does not.

Judge McNamara, my point was to -- to go to your example for a
moment. You're in a new store and you want to know where the screws are
on the shelf, so you ask somebody in the store, what's the location of the
screws, and they tell you, oh, they're next to the bolts. And you say, okay,
what aisle, how far down the store do I go to get to the aisle? I don't need to

tell you that. Well, how high up on the shelf is it? Well, I don't need to tell
16



O© 00 I O N B~ W N =

N NN N NN N = e e e e e e e
AN DN A W NN = O O 0NN N BN W DY = O

IPR2024-00208
Patent 11,010,709

you that. Well, how far away from the bolts do I have to go before I get to
the screws? I don't need to tell you that. I told you the location. I told you
that they're next to the bolts. That might fit a term of location in the location
code of Wu, but it isn't a location that allows you to know where something
is in the planogram. We've illustrated this on Slides 47, 48, and 49. So
these are the kind of locations that are shown in the Wu reference.

Going back to 47 for a second, the location is called R1 or R2. It's
in the first slot or the second slot, but it doesn't tell you whether R1 is at the
far end of the aisle and R2 is at the other end, or if R2 starts a few feet down
the aisle. If you look at Slide 48, it does not tell you whether the shelf that
it's on, shelf 01, 1s at the front of the store or the back of the store. Is it all
the way from the checkout or close enough to the checkout? And if you
look at Slide 49, it doesn't even tell you whether shelf 1 and shelf 2 are
necessarily next to each other.

And so to go to your specific question, Judge McNamara, looking
at Slide 50, the specification says that the planogram can present a listing of
locations in the retail area in the form of a cadastre, and this is a French term
that means referential coordinates of a spatial organization like a property
map. So again, I go back to the example of saying, where does my property
end and your property begin. Saying well, our properties are next to each
other is just giving relative positions. It's not giving a location the way that
the term location is used in the claims itself.

JUDGE MCMILLIN: Okay. Let me try to ask -- this is Judge
McMillin -- let me try to ask my question on lexicography a different way.
Is there a definition of location in the '709 patent that supports your
argument?

17
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MR. MOFFA: Your Honor, no. We are not making a
lexicographic argument. The argument we are making is that the word
location can have different meanings in different arts and contexts, and in
the art of the '709 patent, the plain and ordinary meaning of location requires
a distance from a point of reference. You need to know the front of the store
or the back of the store. You need to know the top of the shelf or the bottom
of the shelf. It isn't enough to just use the word location and find location in
a reference like Wu and say they are equivalent. In this art and in the
context of the claim, the plain and ordinary meaning of location requires
more than just an ordinal position. It is a plain and ordinary meaning.

JUDGE MCMILLIN: You seem to have switched. You call that
the plain and ordinary meaning of location, but you've asked us to construe
location in that way, and so for construction, the Federal Circuit has told us
that we must have lexicography or disclaimer.

MR. MOFFA: Your Honor, I respect -- sorry, please.

JUDGE MCMILLIN: No, no. Please. Go ahead.

MR. MOFFA: No. I understand the authorities that Your Honor is
pointing to, and what I am saying is that the term location would have a
different meaning in a different art or context, and the Federal Circuit has
also advised that the term should be given its plain and ordinary meaning to
one of skill in the art of the patent. And to one of ordinary skill in the art of
this patent, the term location includes a meaning of distance from some
origin point, not simply relative positions.

And I think it's very important that even Wu, which I imagine the
Petitioners will argue is within the same art, talks about a location code.

They are clear. They call it a code. That code does not translate, there's no
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concordance, there's no alignment for that location to be a measurement on a
store floor. It is simply relative. It is next to something else. The screws
are next to the bolts. That's all you get.

JUDGE MCMILLIN: Again, it seems to me that you mixed up
concepts. That you're asking for construction, but you've told us you've --
you've defined the construction you want in the manner of the plain and
ordinary meaning to one of skill in the art. I do understand; I think we all
understand that that plain and ordinary meaning has to be in context. It has
to be how one of ordinary skill in the art, a skilled artisan, would read that
word, the term location, in the context of the patent, but that's different in
my mind than construing it. Giving it its plain and ordinary meaning tells
me that [ don't construe it. I give it its plain and ordinary meaning.

MR. MOFFA: Your Honor, I'm afraid that I’'m going to lose the
remainder of my time here if [ continue on this point. I will just
respectfully --

JUDGE MCMILLIN: Okay.

MR. MOFFA: --say that I --

JUDGE MCMILLIN: Go ahead and say what you want to say,
Mr. Mofta.

MR. MOFFA: Thank you. I appreciate it.

JUDGE MCMILLIN: I agree with you. Don't let me use all your
time, if you don't want me to.

MR. MOFFA: I think there is a dispute between the parties as to
the plain and ordinary meaning of this term --

JUDGE MCMILLIN: Okay.

MR. MOFFA: -- within the art, and I will say, Your Honor, that I
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think our expert provides evidentiary support for what the plain and ordinary
meaning of location would be read as in this patent. I don't believe we have
the same support from the Petitioner and it is the Petitioner's burden. But
Your Honor, I do want to focus --

JUDGE MCMILLIN: All right. Please.

MR. MOFFA: If the panel does not want to engage in the process
of construing the term location or planogram, the inquiring and transmitting
sequence of label identifiers in our petition is dispositive on all grounds. So
Your Honor, I'd like to go to the Slide 11 of our petition -- or our slides.
Patent Owner's Slide 11 1s a description of the Wu process. And you'll see
this is Figure 3A. This talks about the time you put the first label on the
shelf in Wu. That's ESL-1. So the deploying device acquires ESL-1, its
label 1dentifier. And it takes a location code, R-1, and it stores that
information in table 121, and then it uses that to populate table 122 with the
ESL display. So if you see the flow of arrows here, this is the deploying
device acquiring and transmitting one shelf label identifier.

If we go to Slide 12, this is Figure 3B, the next step in the process,
and Wu says now, if we're going to add a shelf label, ESL-2, we will put --
we will acquire the identifier of ESL-2. We will then transmit that identifier
to populate a new row in table 121. And then you can see the arrow from
that new row pointing to a new row in table 122 where we populate the label
display information.

And then just for good measure, let's look at Figure 3C, because
they're not different embodiments. These are just next -- the steps in the
process. So Slide 13 illustrates, what if you want to add a shelf label that's

between shelf label 1 and 2. So now it has a new i1dentifier, ESL-3, but its
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position is somewhere between. That is acquired by the deploying device.
Then label 3 is assigned a location code of 1.5 and this is the relative code
that I'm talking about, and then it's given a new row in table 122.

If we back up for a second on to Figure 3B, Slide 12, this is the
illustration that Petitioners chose to show you to say acquiring a sequence is
in Wu. It doesn't need any obviousness combinations, and they point to the
two arrows that are going to the deploying device. Do you see there's an
arrow from ESL-1 and an arrow from ESL-2? They hang their entire hat on
the Wu reference on these two arrows to say, see, the deploying device
acquires a sequence, but in context, you can see that's not true. Figure 3A
shows the acquisition of ESL-1 and the whole rows get populated. So it
acquires one, transmits one, and updates the database.

Then Figure 3B shows you acquire a second and you transmit it
and you update it. And then Figure 3D on Slide 13 shows that you acquire
one, transmit one, and update the table. So the Wu method is fundamentally
different from our method. The Wu method takes one label ID at a time. It
doesn't need to acquire multiple label IDs. And to go back to the point about
element 1C, so if we go to Slide 7 for a second, the claim expressly recites,
acquiring by a reading device a sequence of label identifiers, comprising a
label identifier of an added shelf label and a label identifier of an adjacent
shelf label. And then further down in the claim, transmitting the sequence
and updating the planogram on the basis of the sequence.

I heard the Petitioner argue you don't necessarily have to acquire
these at one time. You just have to form a sequence. That's a new
argument. I don't think that's been made, but I also think that the claim

expressly excludes that. It says acquiring a sequence and it says transmitting
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a sequence, and to be clear, the -- I think the Patent -- the Petitioners know
that they have a problem with this limitation, because they provided three
additional grounds trying to patch over the acquiring and transmitting a
sequence limitation with different references. But if I can briefly say why
those reference -- those combinations aren't acceptable here.

If we go to Slide 28, they attempt to combine Wu with Chaves, Wu
with Itou and Auclair, Wu with Fujiwara. None of those other references are
about updating a planogram when adding or removing a shelf label, and the
Petitioners have offered only generic motivations to combine these
references, when they're really come from different areas and tackle
different challenges.

If you look to Slide 30, this is a quote from the petition. They
seem to recognize that Chaves only discusses scanning RFIDs of a sequence
of items, not labels. The Chaves reference is about acquiring RFID tags on
products, products that may be distributed throughout the store, not about
acquiring a sequence of label identifiers. And if we go to Slide 31, you can
see an illustration of this straight from Chaves. Chaves is not looking at
shelf labels. It's actually looking at items, store items.

Slide 33 is the motivation to combine and this is the generic
motivation. Acquiring multiple items would be more efficient and error
resistant than separately acquiring or transmitting label identifiers. There's
no extrinsic support for this in the -- other than a repeat of the petition in the
declaration. There's no evidence about why a POSITA would be motivated
to make this combination. This is just hindsight. This is hindsight trying to
look back and say, well, because we can't find a reference that requires

multiple items in sequence, we'll come up with a reason to use a different
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reference that doesn't even involve acquiring label -- identifiers from shelf
labels.

If we turn to Slide 34, the Itou reference. The Itou reference
involves taking a picture of a shelf and then trying to match the labels to the
products. So it's looking for when a product is sitting next to a different
label and if it is, it tries to update the label. This isn't about updating a
planogram. Itisn't. And it isn't about acquiring multiple labels in sequence.

Turning to Slide 35, Itou talks about a camera that takes a picture
of a shelf and transmits that picture of the shelf, and then later, a computer
can extract label identifiers from it. This is a still picture with multiple
labels in it. It's not a sequence. It's not acquiring a sequence of label
identifiers. It's simply a screenshot of identifiers, and again, this is for a
completely different purpose. There's no discussion in Itou of updating the
planogram. It, in fact, is trying to update the shelf labels to match what's
already on the shelf. It's not -- and Itou does not talk about adding a label at
all. You'll find no reference in Itou to the addition of a shelf label. Auclair,
the other reference that's used here, number 36, fairs no better because
Auclair doesn't even use ESLs or reading devices. It just talks about a
computer-based system for coming up with a better planogram.

Slide 37 addresses the motivation to combine for something like
Itou and Auclair, and surprisingly in the petition, they don't even bother to
talk about why Itou, Auclair, and Wu would go well together. They just
point back to the Wu-Chaves combination. And as we show on Slide 38,
using untethered and conclusory motivation from another combination won't
meet the Petitioner's burden.

Finally, the Fujiwara ground in Ground 4, again, relies on an
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untethered motivation to combine, as set forth in 41. None of these
references are properly combined, and even if combined, they're not talking
about acquiring a sequence of label identifiers to update a planogram.

Your Honor, I think this may be a good chance to give my
colleague, Olivia Maffei, the opportunity to address the issues of conclusory
statements in the expert's declaration, because to be clear, the foundation of
meeting this acquiring and transmitting of sequence of label identifiers
limitation relies in every single instance on the conclusory statements in the
declaration. Again, these are all 103 grounds, whether single reference or
multi-reference obviousness. In each case, they have to combine references
to make -- to meet the limitation of acquiring and transmitting, and our
position is that their expert declaration does not provide them evidentiary
weight in that regard.

JUDGE MCMILLIN: Does the panel have any questions before
we move on to the presentation on the opinions? Okay.

JUDGE MCNAMARA: No, not from me.

JUDGE MCMILLIN: All right. Please. Thank you.

MS. MAFFEI: Hello, Your Honors. Sorry about that. Can you
hear me okay?

JUDGE MCMILLIN: We can, thank you.

MS. MAFFEI: Okay, okay. Hello?

JUDGE MCMILLIN: Hi.

MS. MAFFEI: Hi. Hello, Your Honors. My name is Olivia
Maffei, and I represent Patent Owner. I'm going to go through some
examples and some case law to show that Dr. Tentzeris' opinions are

conclusory and are entitled to little, if any, weight. So turning to Slide 64.
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In the Patent Owner response, patent Owner identified some examples where
Dr. Tentzeris had merely repeated the petition without providing any
additional analysis or reasoning to support his conclusions.

And in the reply, Petitioners continued to justify Dr. Tentzeris'
conclusory statements and stated that Patent Owner has not shown that the
entirety of Dr. Tentzeris' declaration is conclusory, so Petitioner seemed to
want to excuse some conclusory statements if other arguments are not
conclusory. But this is the wrong test.

So turning to Slide 65, according to case law, the Board has
repeatedly looked at this issue, if an expert's testimony is conclusory, by
looking at it at an argument by argument basis, so even in the precedential
decision Xerox v. Bytemark. And looking at it on the argument level, if the
expert did not include any additional analysis or reasoning, then the Board
determined that this testimony was conclusory and entitled to little weight.

Turning to Slide 66, even the case that Petitioner cited in reply,
PLR Worldwide Sales Limited, is not to the contrary because there, the
Board looked at this issue, if an expert's testimony is conclusory, by looking
at it on an argument-by-argument basis.

Turning to Slide 67, I'm going to be talking about a couple of
examples of where Dr. Tentzeris merely parroted the petition without adding
anymore more. So here on Slide 67, we have the example of acquiring a
sequence of label identifiers. So as you can see, Dr. Tentzeris merely
repeats the attorney's argument found in the petition, saying that a person of
ordinary skill would understand that a sequence of label identifiers would be
acquired by the reading device in Wu. And Dr. Tentzeris does not provide

any additional analysis or reasoning to support his conclusion. He just -- he
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states his conclusion.

And in reply, Petitioners had argued again Patent Owner
identifying such excerpts, and they said that the surrounding paragraphs had
included the basis of Dr. Tentzeris' opinions. But looking at all of the
paragraphs regarding acquiring a sequence of label identifiers, so paragraphs
79 to 86 in the declaration, none of them include any additional analysis or
reasoning to support Dr. Tentzeris' declaration.

Turning to Slide 68, another example. This is regarding
transmitting a sequence of label identifiers. In here, Dr. Tentzeris states that
a person of ordinary skill would recognize that a sequence of label
identifiers would obviously be transmitted by the computer system in Wu.
But again, as you can see, Dr. Tentzeris does not add any additional analysis
or reasoning to support his conclusions. And although we are only including
a couple of examples here, this problem pervades the declaration, and
looking at it paragraph by paragraph, the declaration merely parrots the
petition without adding anything more.

And a couple of other noteworthy examples are regarding the
meaning of planogram. In paragraph 64 of Dr. Tentzeris' declaration he
states that Figure 5C in Wu is a planogram, but again, he doesn't explain
why a person of ordinary skill would understand planogram to mean that.
Another noteworthy example is paragraph 227, and this one is regarding the
motivation to combine Wu and Chaves. And there, Dr. Tentzeris states the
benefits of such a combination, such that it would be less expensive, error
resistance. But again, he doesn't explain why. He just states this conclusion
without explaining it.

And so turning to Slide 69, this is especially important because all
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of the grounds of the petition are obviousness grounds, meaning that they
rely on the understanding of a person of ordinary skill. And the Federal
Circuit has held in TQ Delta that conclusory expert testimony is inadequate
to support an obviousness determination, but here, this is all that Petitioners
rely on.

They rely on Dr. Tentzeris' declaration that merely parrots the
petition, doesn't add anything more than what's in the petition. He just states
his conclusions without adding any additional analysis or technical
reasoning to explain how or why he reached those conclusions. And so we
believe that Petitioner's arguments -- that Dr. Tentzeris' arguments are
conclusory and should be entitled to little, if any, weight. Thank you. I'm
going to be turning it back to my colleague, Matt Moffa, to continue the
discussion.

JUDGE MCMILLIN: Thank you. That was great. Thanks.

MS. MAFFEI: Thank you.

MS. MOFFA: Thank you, Your Honors. While we are on the
topic of the planogram term, I'd like to draw the panel's attention to Slide 11
of the Petitioner's deck, because I actually heard something surprising in
Petitioner's argument when discussing this slide. Slide 11, please. Thank
you.

I heard the Petitioner say that the term planogram is defined in the
specification and that the Patent Owner is free to be their own lexicographer.
Those were the words that I heard said in argument. But that is different
from what was argued in the petition. Unquestionably in the petition, on
page 4, the Petitioner said no claim construction is necessary to resolve the

controversy and the terms of the '709 patent should be given their ordinary
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and customary meaning. And so that was the position until now, when we're
hearing that there should be a lexicographic argument.

I think, Your Honor, that even entertaining that lexicographic
argument, it's flawed again from the outset. Look at this example. The
Petitioner is highlighting one sentence from the specification. A planogram
is a set of association data among articles of retail area and locations of said
retail area. But then not highlighting the immediate sentence that follows,
that says the planogram determines which products must be at which height,
on which shelves, and over how many linear meters, because none of their
references alone or in combination meet that element. Why the panel should
conclude that this is lexicographic, it's lexicographic as to a single sentence,
but not to the next sentence that follows in the same paragraph is
unexplained.

The fact 1s a planogram is not a word that was made up or designed
by the applicant of the '709 patent. Planograms are regularly used and have
been regularly used for a long time in the retail industry to map out where
items are placed in a store in order to maximize sales, and they keep track of
where items are supposed to be. The whole point of the '709 patent is to
improve on the planogram measurement. I think Petitioners really want this
sentence to be a lexicographic definition because then they can try and
squeeze the Wu database into this, but that's just not so, and even the claim
language is clear that it says the planogram comprises that association data.
It's not limited to that association data.

This goes to the argument that we made in our Patent Owner's
response that a claim to something like a light bulb comprising a filament

would not be met by a filament alone. It still has to be a light bulb. And a
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planogram comprising association data among articles of retail area still has
to be a planogram. And Dr. Surati explained in detail why store owners may
have a variety of different information that they put into their planogram, but
it generally needs to meet the criteria of telling you where in the store your
items are being located, and not just by a code.

Again, if it's just by a code, we're back to the problem of the
screws are next to the bolts. That doesn't tell you how far into the store you
have to go to get to the screw/bolt aisle. It doesn't tell you whether it's on
the top shelf, bottom shelf, or in between in that aisle. And it doesn't tell
you whether it's towards the front of the store or the back of the store.

Those are all things that a store owner emphasizes. They need to
know in order to maximize their sales. It's a deliberate choice by somebody
in this art to put something at the front of the store or the back of the store.
To put it on a high shelf or a low shelf to make it more or less accessible to
somebody who wants it. And to say how much of the shelf it should take
up. So those ideas of the height and the location, and over how many
meters, those are things that go into the claim and that aren't found in Wu or
any of the other cited references, but certainly --

JUDGE MCMILLIN: Mr. Moffa, it's Judge McMillin. So it's
your understanding that both parties are telling us use the plain and ordinary
meaning of planogram in determining whether the claim limitations are met
by the prior art?

MR. MOFFA: Your Honor, that appeared to be the original
position, and we took the Petitioner's to task for not providing evidence that
the plain and ordinary meaning would be as broad as they proposed. That is

any association data between retail areas and location. So they appeared to
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be -- in fact, they expressly said in the petition on page 4, we're only seeking
the plain and ordinary meaning. And we said, but you haven't offered any
evidence from your expert as to what that plain and ordinary meaning is or
why it would be as broad as you now claim, the one comprising element in
the claims.

In contrast, our expert said plain and ordinary meaning and then
gave a clear amount of supporting evidence as to what that plain and
ordinary meaning was. I think faced with that evidentiary imbalance, they're
not shifting their position. It's not clear to me if they will tell you they're
looking for lexicography or plain and ordinary meaning or something else,
but the fact is, I think they have not met their burden to show that the plain
and ordinary meaning of a planogram in this field is so expansive as to
include any database with association data of retail area and location.

I think maybe it bears emphasis if I look to our Slide 11. The only
thing they're pointing to as the planogram here is element 122, the mapping
of the label location information to the display information. That's it. That
two-column database that records the shelf number, the location code, and
the display information is what they call a planogram. A person of ordinary
skill in the art would not see something that meager as a planogram, and
that's all the further that the Board has to construe the term planogram to
agree that they haven't met their burden.

I think in support of that, I'll also point the panel to our arguments
and reply at pages 25 to 26 regarding the prosecution history here, because
during prosecution, there was a reference called Okina that had a similar
table, if we look at Slide 58. And that Okina reference included even more

information in a sort of ordinal or relative manner like Wu does. It showed a
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row in the vertical direction, a column in the lateral direction, a product shelf
number.

The patent office didn't consider that to be a planogram. The
patent office looked for different references to cover planogram. So I think
the Petitioners have not met their burden to show that planogram is as broad
as a two column table, and to put a fine point on it, the patent office didn't
even pick a three column table sufficed when they examined this patent
application.

I'll now take one moment to briefly talk about dependent Claims 7,
8,17, and 18. If we turn to Slide 59, these all involve a term called
displacement and they require using displacement to measure the distance
between the labels on the shelf. This is illustrated in Slide 61. And so you
can see here is an illustration of multiple electronic shelf labels on the shelf,
and using the reading device to determine the displacement, the distance
between the two labels by moving the phone, by moving the device to
measure displacement.

That's not found in the cited art and the patent -- the Petitioner
attempts to overcome this deficiency by pointing to the Itou stationary
camera. So if we go to Slide 62, the Itou reference talks about measuring the
distance from the label to the product, in order to figure out which product is
closer to the label.

Remember, the Itou reference is tackling a fundamentally different
problem here. It says when you have products and labels on the shelf, the
label may be mismatched to the product that's adjacent to it. And to ensure
compliance, I'm going to take a picture and look, what is that product and

what's the closest label to it, and if those don't match, I'm going to take some
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remedial action.

Well, you don't know which one is closest unless you can measure
the distance between the identifier and the product. But two important
points. It's not doing it by measuring displacement. You're not moving the
camera, you're not displacing the reading device at all. It's a stationary
reading device that is taking the picture. And the second point, knowing the
displacement or the relative displacement from the label, knowing that D2 is
bigger than -- or D2 is smaller than D1 in this illustration, and therefore, the
label should presumptively be assigned to the product on the right, rather
than the product on the left, it tells you nothing about location.

And this goes back to the argument about the motion to exclude,
and I greatly appreciate lead Counsel making the argument because we stand
firm on our position that nowhere in the petition or in the Petitioner's reply
was an argument made that Itou, this camera reference, discloses locations,
identifying locations of objects. It was not used for the location term, and it
never was, and | just want to raise with concern, my colleague at bar's
reference to pages 75 to 76 of the petition. I think we were looking at their
Slide 9 and I think we heard reference that pages 75 and 76 were talking
about the Itou-Auclair-Wu combination, and therefore, that's enough to
incorporate an argument that Itou was disclosing locations. But respectfully,
pages 75 to 76 are all about Auclair.

There is no discussion on 75 or 76 of Itou disclosing a location. So
again, this is new argument and that's why we're been very sparing in our
objections and what we want to raise and motions to exclude, but it would be
improper to rely on Itou for disclosing locations where that was never

offered in the petition or in the reply. With that, I'd like to reserve the
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balance of my time.

JUDGE MCMILLIN: Thank you. You have about 16 minutes
left. Thank you. Petitioner, you may proceed. You have about 18 minutes
left.

MR. WANG: Okay. Thank you, Your Honor. A couple of points
to make. So first of all, location. If you're even looking at the Slide 50 of
Patent Owner's slide, it show a map. Let me share my screen. Yeah. So I
did ask the question of, you know, to the Patent Owner's expert, can you
identify, you know, so for example, 251 on this map, without knowing the
distance between this one and the neighbors. Yeah, you can. So really, you
do not need a distance to identify the location of a shelf label on the ESL on
the shelf. So I think I want to make that clear first. I mean, any map, you
can identify, you know, a spot on a map without knowing the distance
particularly between -- you want to identify the position relative to the
neighbors, so that's number one. I want to make it clear.

And let me talk about 11. So they're talking about Figure 11, 3A,
Figure 3B. So if you're looking at the Wu reference, clearly 3A and the 3B
are two scenarios. It's saying the 3A is a -- it is a flow drawing of the first
case and 3B is the flow for the second case. So, you know, 3A, just to show
one arrow button, doesn't mean 3B does not have more than one arrow
button, and they send those information to the computer system. So more
than one ESL label, information put in the identified information, those are a
sequence. So I want to make that clear there, as well.

And looking at 62, Patent Owners -- this camera is very old
fashioned. It's nowhere in the Auclair reference. It's -- nowadays, it's using

a handheld device. Not like that, number one. Number two, the -- you
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know, like I mentioned earlier, displacement is not a claim element in the
Claim 7, 8, or 9. This is just like I said, the distance between the label or
distance between the reading device and the label, so I don't know why and |
think it's incorrect, just to, you know, Patent Owner just limited that specific
implementation of that claim. In terms of the conclusory of the Petitioner's
expert, so the Patent Owner cited a number of comparison between the
Petitioner's expert declaration and the petition.

I think that merely similarity between the two does not show the
Petitioner's expert declaration is conclusory. And as a matter of fact, the
Federal Circuit make that clear, as long as you have reviewed a reference
and cite evidence to make a declaration, a statement, that's proper. Let me
share here -- go back to my Petitioner's demonstrative. And in the
planogram, I mean, certainly we as Petitioner, I think a planogram is plain
and ordinary to the extent that a POSITA would understand. It would go to
the spec and read that and understand the planogram is that of association
data, of articles of a retail area and the location of said retail area.

To the extent they use, again, the planogram can be used to
determine the product must be at a certain height or so on and so forth.
Those are just what you can use a planogram for has nothing to do with what
a planogram is. So I just want to make that clear. So with that being said, I
think, again, for the motivation to combine, I think it's pretty clear. We have
multiple paragraphs to talk about a streamlined system, so on and so forth,
and I don't want to repeat that. I already provided the citation of the
motivation to combine already. So with that being said, I think that's some
points I want to emphasize. With that being said, I turn that over. I mean,

unless the Board have any questions.

34



O© 00 I O N B~ W N =

[\ T N T NG T NG T NG TR NG T NG i S S S S g T T s e Y SOy e
AN N A W NN = O O 0NN N BN W DY = O

IPR2024-00208
Patent 11,010,709

JUDGE MCMILLIN: Any questions? I don't think so. Thank you
very much.

MR. WANG: Thank you. Uh-huh.

JUDGE MCMILLIN: Patent Owner may proceed. You've got 16
minutes left.

MR. MOFFA: Thank you. I won't need 16 minutes and I want to
thank the panel very much for their time on a very long and difficult
argument today. We just heard my colleague at bar reference Figures 3A
and 3B in saying that you don't need to understand the Wu reference
acquiring one identifier first before acquiring the second identifier.

Respectfully, let's look at what the record argument was. If we go
to Slide 21 of our demonstratives, please. Slide 21 of our demonstratives.
In the petition, the argument regarding Figure 3B was that a POSITA
reading the arrows would understand that this represents the acquisition of
label 1 and label 2, which forms a sequence of label identifiers. This was
supported by a matching statement in the declaration and this goes to the
point of conclusory expert testimony.

And when we say conclusory, it's not as simple as saying, well, the
petition and the declaration match each other word for word, although
regularly, they do. It's that the petition -- the declaration merely parrots the
what of the petition. That is when they say a POSITA would understand, he
says, I agree, a POSITA would understand, but he doesn't say why. The
expert doesn't say why a POSITA would understand this to represent the
acquisition. And I think here, that's a real problem when the Wu reference
never expressly talks about acquiring two identifiers in sequence. Never

does.
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I think it's uncontested that Wu doesn't expressly do that. All it has
is a figure with two arrows among a series of figures showing when you
acquire the first label, when you acquire the second label, and when you
acquire the third label. And it's all well and good to say, well, a POSITA
would understand the two arrows means acquiring two at a time and three
means acquiring three at a time, but there's no support. I think they know
that's a problem because in reply, they changed their argument. And they
said now, it would be obvious to use the reading device to acquire a second
label identifier in order to get to the label location code of Wu.

So when we said Wu only needs one identifier and one location
code to build a second location code in its database, they said, oh, well, if
you need that first location code, you could get it from a second label
identifier. That would've been obvious to do. Now, here there's no
supplemental declaration, there's no supplemental support, so this is
completely unsubstantiated. And again, they know that they need to patch
over this hole in Wu, and it just isn't there, and it wasn't there from the
beginning.

If you go back to the prosecution in this case, and Your Honors, |
would imagine that you remember this, but upon institution, there was a
discussion of the Wu reference because Wu was before the French patent
office in the priority application, it was before the WIPO in the PCT
application, and then it actually was provided to the examiner here who
didn't rely on it as a reference. He acknowledged it and then he moved on
and used different references.

But if you look at Slide 23 of our deck, please, the examiner in the

PCT found that Wu did not disclose updating data for associations between
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articles and locations by way of the acquisition by a reading device of a
sequence of at least two label identifiers who labeled -- whose labels are
adjacent. So this issue has been already considered by qualified minds who
found that Wu does not have a sequence. And again, we turn to
unsubstantiated obviousness arguments and conclusory obviousness
combinations to try to patch over that deficit in Wu, but it's been deficient all
along.

If we could briefly turn to Slide 72, this is Claim 7 and 8, and |
heard an argument from my colleague at bar today that the claims don't
actually require a measurement by displacement. He said, well, the
preamble says a displacement measuring member and the claim says
determining a displacement, but it doesn't say that you determined the
displacement with the displacement measuring member.

That argument is not found in the petition, it is not found in the
reply. That is an argument that I respectfully think I'm hearing for the first
time today and the -- it obviously isn't supported by the declaration because
the declaration, you know, wasn't written with that in mind either. So I
would respectfully ask the Board not to give it any weight because it's being
presented on reply -- or only on argument and under the Consolidated Trial
Practice Guide, arguments made for the first time at the hearing are not to be
given weight. I think it's pages 81 and 82.

In conclusion, I just want to go back to the lexicography argument
that we're hearing about planogram, and this is with apologies to my
colleague who's been running the slides -- Slide 11 of the Petitioner's deck.
And this is where I pointed out to Your Honors that trying to make a

lexicographic or even plain and ordinary meaning argument that points to
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one sentence of the specification without the second sentences is
insufficient.

The authors of the '709 patent were being clear that the planogram,
in order to associate articles of a retail area and locations of that retail area
and be a planogram, needed to have more information than just an
association. It can't just be this point to that label. It had to be the height or
the shelf or the extent, and in the real world when somebody goes to take
this reference, a practitioner is going to have a plain and ordinary meaning
of the term planogram. That plain and ordinary meaning is going to
encompass sufficient information.

Now, it may be different information for different embodiments
because some planograms are from the top down, some are of a shelf facing
forward, some of them include the entire store, shelf height and over, but
sufficient information to maximize their sales through product placement,
knowledgeable product placement, and that simply isn't met by a reference
like Wu or any of the references here that talk about a relative location on a
shelf. And the Patent Owner. the Applicant was not intending to limit their
patent in that way, and the specification doesn't support that argument.

With that, I think we've met the balance of our argument and I
again, really appreciate the attention of all three members of the panel today.
Thank you.

JUDGE MCMILLIN: Thank you very much. The record is closed
in this proceeding.

(Whereupon, the above-entitled matter went off the record at 3:57

p.m.)
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