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I N THE UNITED STATES DISTRI CT COURT 
WESTERN DISTRI CT OF MI SSOURI 

ST . J OSEPH DIVISION 

PROVISUR TECHNOLOGIES , I NC . , 

Plainti f f, 
vs . )Case No . 

)21 - cv- 6113- SRB 
) WEBER, INC . , et al . , 

De f endant s . 
)September 5 , 2023 
) 

TRANSCRI PT OF SCHEDULING HEARING 
BEFORE THE HONORABLE STEPHEN R . BOUGH 

UNITED STATES DISTRICT COURT JUDGE 

Proceedings recorded by elect roni c s t enography 
Transcript produced by computer 

Fo r the Pla i ntiff : 

Fo r the Defendants : 

APPEARANCES 

MR . MICHAEL BABBITT 
Wi l l ki e Farr & Ga l lagher LLP 
300 N. LaSal le Dri ve , St e 50th Fl oor 
Ch icago , I l l inoi s 6065 4 

MR . J EFFREY SIMON 
MS . TAYLOR BROOKE CONCANNON HAUSMANN 
Husch Blackwell LLP - KCMO 
4801 Main Street , Suite 1000 
Kansas Ci ty, Mi ssouri 6411 2 

MR . ADAM PRESCOTT SEI TZ 
MS . CAROLI NE A. BADER 
MS . MEGAN REDMOND 
Erise I P , P . A. 
7015 Coll ege Bl vd . , Suit e 700 
Over land Park, Kansas 6621 1 

MR . JASON SCOTT LE I KER 
Levy Crai g Law Firm 
4520 Main Street , Suite 1600 
Kansas Ci ty, Mi ssouri 6411 1 
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TUESDAY, SEPTEMBER 5, 2023 

THE COURT : We a r e here on t he case of Pr ovisur v . 

Weber , Case No . 21- 6113 . May I have appear ances by t he 

par ties , please? 

MR . BABBITT : Good morning, Your Honor . Michael 

Babbitt fo r t he plai nt i f f Provisur with Tayl o r Concannon 

Hausmann , and Mr . J eff Si mon . 

MR . SEITZ : Mo r ning , Your Honor . Adam Seit z on 

behalf of def endant Weber . Joini ng me t oday is my partner 

Megan Redmond and Carrie Bader, and I bel i eve you know 

Mr . Le i ker f rom the prior l itigation . 

THE COURT : I do know Mr . Le i ker , and we l i ke him . 

Mr . Seitz , you ' re in trouble . You s houl d just at 

l east know that we l ike Mr . Leiker and Ms . Concannon Hausmann 

mo r e t han anybody e l se so far t ha t have appear ed in t his 

l iti gation . 

MR . SEITZ : I understand that . 

THE COURT : Just go ahead and r un with that . We 

l ike t hem a l l . 

So as we wer e d i scussing j ust brief ly before we were 

on the record, I ' m wel l - aware of t he mo t ion t o sever that has 

been f i led by Provisur, and as I ment i oned to the parties 

before we were on t he recor d , my plan i s to let due p r ocess 

wor k its way out and t hat Weber have a chance to respond and 

Provisur has a c hance to reply . And t hen we ' l l get a very 
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prompt ruling on t ha t . 

But as we a r e movi ng ahead here , it ' s par t o f the 

case , and so we ' re going t o schedule i t as par t o f the case . 

And we ' re going to schedule it in a way t hat put s t he f oot on 

the gas pedal because , as mentioned in Weber ' s submi ssion on 

the scheduli ng order, i t would be nice t o be done with a l l 

this . So t he onl y way to be done is to put a big, f at 

schedul ing order t ogether t hat ' s in compl i ance with our l ocal 

rules , patent l ocal ru l es . 

We ' ve a l so traded some emails on this topi c . I know 

everybody in t h is cour t r oom r i ght now pretty wel l. Mr. Simon 

was t he one t ha t envis i oned us having l ocal patent rules , 

poked me about it maybe f o r this case , maybe no t f or this 

case . I don ' t know why he want ed patent l ocal rules that 

much, but J udge Teeter d i d most o f t he work over in DKan . We 

s t o l e most o f that wor k with he r blessi ng over here . 

And as we ' ve also ment ioned, my son went to school 

with Mr . Buresh' s son , and Mr . Seitz and I watched numer ous 

basketbal l games and basebal l games together . So just put t i ng 

all t ha t out on the record i n case anybody needs t o b r ing t hat 

up a t a later time . 

What do you think about a trial for November 18 t h of 

2024? 

MR . SEI TZ : That ' s f i ne with me , Your Honor . 

MR . BABBITT : We l ook for war d to it, Your Honor. 
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THE COURT : Wel l, I ' m s truggl ing sayi ng I ' m going t o 

l ook forwa r d to it as wel l , but we a r e goi ng to l ook for war d 

to it . 

And then a f i na l pretrial conference we could r un 

out on November 8 t h , 2024, a t 10 a . m. 

MR . SEITZ : That ' s f i ne as well , Your Honor . Thank 

you . 

MR . BABBITT : Yes , Your Honor . 

THE COURT : You have a hos t of submissions t hat gave 

me a Weber opti on and a Provisur opt ion . And i f I ' m to 

summari ze t hem, it seems like Pr ovisur ' s -- mos t of t heir 

opposition i s that we don ' t think the patent count erclaims 

should be included, and that ' s t he mai n opposition . Is that 

f air? 

MR . BABBITT : Yes , Your Honor . 

THE COURT : I ' m going to , as I ment ioned , run out 

the schedule t hat envisions the patent counter claims being 

there because they ' re there and j us t p i ck da t es , mos t ly 

Weber ' s , to come up with t hose , and t hen get you a 

supplemental schedul ing order . 

How do we envis i on t h is p l ayi ng out with Mar kman 

hearings , Adam? I apol ogize i f I end up cal ling people by 

thei r f i r st name . Mr . Seitz . Hopefully I didn ' t o f fend you . 

MR . SEITZ : I f that ' s my offense f o r t he day, I'm 

doing all right . 
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THE COURT : I do l ike your socks . 

MR . SEITZ : Thank you . They ' re f l ami ngos . 

THE COURT : Yeah . 

MR . SEITZ : I t h ink Mar kman i s goi ng t o be 

rela t ively nar row . Fr om our s t andpoint fo r t he clai ms, the 

patent claims f rom Provisur, I don ' t see a l ot o f , i f any, 

additional Mar kman . I want t o look t h rough t ha t one last t i me 

once we see t heir infringement contenti ons , once t hey serve 

those on the two new patents . 

Looki ng t hrough t he recor d from t he prior case and 

understanding that plai n and ordi nary i s a prett y good 

position f or most folks to be in , I t hink t hat most of our 

patent claims are p l ain and ordinar y . They ' re no t difficult 

or complex clai ms or c l a i m terms . I don ' t envi s i on burdening 

the court with much Markman at a l l . If t hat ' s a concern , I 

woul d be open to even tal king about l imiti ng t he number of 

clai ms -- c l aim terms that we could construe . 

But f rom my s t andpoint, I ' m not going to be 

presenting you with a bunch o f Markman t erms for construct ion . 

THE COURT : What I have d i scovered is t hat we can 

often have disputes about what p l ain and o r dinary mean , even 

i f one side doesn ' t t h i nk t hat . 

What do you think about it over here , Mr . Babbi t t? 

MR . BABBITT : Yes , Your Honor . And, you know, I ' d 

say I agr ee with Mr . Seitz i n as far as it goes with r espect 
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to the patent s that a r e al r eady i n t he case , t he Pr ovisur 

patents . When we talk about the Weber patent s , I go t t hese 

clai ms a week ago . I ' m s t i l l reading --

THE COURT : You sound just l i ke Weber d i d a couple 

months ago . 

MR . BABBITT : Point taken , Your Honor . 

So to go from a compl aint where we haven ' t even 

answer ed to a Markman b rief in November, that i s 

unprecedented . That ' s no t i n line with t h e local pat ent 

rules . So the da t es in there a r e, you know, same t h ing with 

i nvalidity clai ms, it ' s too fast for us . We ' ve got four new 

products , a l l new stuff . 

So I don ' t have a position on c l a i m construction 

right now . I ' m l ooking a t it . We woul d need a l ittle b it 

mor e t i me on t hat . 

THE COURT : Sounds fai r. 

I wi l l tell you , though, we need to get t h is t hing 

done and everybody -- l as t time I was griping a t Weber , you 

know, put your saddl e on , put it on t i ght , we ' re goi ng to ride 

ha r d . Put your saddle on . 

MR . BABBITT : We ' re ready t o do t hat , Your Honor . 

THE COURT : And as we mentioned l i miting the number 

of clai ms , Mr . Si mon may have been t he godfat her of our patent 

l ocal rules , but he ' s the one t ha t introduced me t o t he 

Nor thern District o f I l l i no i s local patent rules t ha t I now 
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keep with my pat ent ru l es because they seem and the parti es 

seem to agr ee that ma king up arbitra r y limitati ons on t he 

number of t h ings t ha t can be argued is apparently okay in 

patent law . So f eel free to cite to the Nort hern Di strict o f 

I ll i no i s l ocal pat ent ru l es quite a b i t because I ' m carr ying 

them around and we seem to be d r agging t hose over int o t hese 

cases as wel l . 

So my p l an is to get you a b i g , fa t scheduling o r de r 

today . I would i magine , Mr . Seitz , you are ready to argue the 

moti on t o sever . So don ' t di l lydally around . Just get it on 

f ile , your response . 

MR . SEITZ : Yes . 

THE COURT : I f you can . You ' ve go t o t her cases , I ' m 

sur e . 

MR . SEITZ : Ot her t han t he holiday weekend, we ' re 

going to get to it righ t when we ge t back to t he off ice . 

We ' l l get it on f ile as soon as we can . 

THE COURT : Feel f ree to - - I know your f i rm spends 

a lot o f time trying cases i n Texas , and I haven ' t f igur ed out 

how t he f i ne folks i n Texas get all t he patent cases . I don ' t 

want to interfere in t hat . They seem to have processes there 

that work out f or t hem, but I am int erested in lear ning f rom 

the f o l ks on how qui c kly t hey do t hings down t here . And t ha t 

might mean I ac t ual l y have to have a bet ter understanding o f 

what t he heck Markman i s , because they seem t o rule on t hose 
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oral ly and move them r eal ly, real ly qui ck . And I ' m no t 

capable o f doing t ha t . 

But I am interested i n learni ng how those fo l ks in 

Texas move thei r cases because we ' ve go t one here t hat needs 

to be moved . 

We scheduled some -- o r appoi nted a medi ator in t h is 

case . How ' s t hat going? Do we have a media t ion set up? 

MR . SEITZ : We do , Your Honor . September 21st . I t 

wil l be an i n - person medi at i on . We have some i ndivi duals 

comi ng over f r om Germany, and t hei r fo l ks are abl e to come . 

I t wil l be i n person at Mr . Kohn ' s off i ce . He asked for 

medi at i on brief s t wo weeks be f o r e ; so that woul d be t his 

Thursday o r Friday i f I' m doing my math right . We ' re moving 

along . Not t here yet, but it ' s moving . 

THE COURT : That ' s great . Hopef u l ly -- I mean , 

everyth ing can be r esol ved someti me . Maybe t h i s is t he time . 

I ' d just encourage you to stay in contact with Mr . Kohn , and 

I ' l l tell you that my thought p r ocess of moving away from your 

f o rme r law par tner a t Shook over t o Mr . Kohn , and I t old t h i s 

to h im . So I want to tel l it t o you . 

I was maybe f ool ishly thinking thi s was a l l about 

patent claims , and then I at some point during this long 

process determi ned it was about money . Mr . Kohn has done more 

enormous , b i g - do l lar deal s than j us t about anybody else he r e 

i n town and is pretty cal m and t houghtf ul . 
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You wer e a t Bryan Cave at one point, Mr . Simon . 

MR . SIMON : Yes , I was . 

THE COURT : You probably wor ked with Mr . Kohn on 

some o f t hose wonderf u l things . 

So t hat ' s my t hought t hat maybe just an appr oach 

f rom a di f ferent perspective . I believe Mr . Kohn is like I 

that doesn ' t have a whole lot of int e lligence when it comes t o 

patents , but maybe he has some ability t o talk about money . 

Mr . Seitz , what e l se shoul d we do t oday? 

MR . SEI TZ : That was it on our end, Your Honor . No 

o t her act i ve d i sputes needing t o addr ess with you today . 

MR . BABBITT : Same here , Your Honor . 

THE COURT : Do I get t o call you Tayl o r s i nce I 

asked Tayl or to respond and you j umped up? 

MR . BABBITT : I f that wor ks with you , Your Honor . 

THE COURT : Yeah . I ' m not sure t he goodwi ll will 

move over as eas i ly . 

Al l right . Wel l, we ' ll be in r ecess . 

REPORTER ' S CERTI FI CATE 
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