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I. INTRODUCTION
Petitioner requests that Exhibit 1025 be sealed under 37 C.F.R. §§ 42.14 and

42.54. Good cause to seal this document exists because it contains sensitive, non-
public information.

II. GOOD CAUSE EXISTS FOR SEALING EXHIBITS 1017-20

In deciding whether to seal documents, the Board must find “good cause,” and
must “strike a balance between the public’s interest in maintaining a complete and
understandable file history and the parties’ interest in protecting truly sensitive
information.” Garmin Int’l, Inc. v. Cuozzo Speed Techs. LLC, 1PR2012-00001,
Paper 36 (PTAB Apr. 5, 2013). Good cause for sealing material is established by
demonstrating that the balance of the following considerations favors sealing the
material: whether (1) the information sought to be sealed is truly confidential, (2) a
concrete harm would result upon public disclosure, (3) there exists a genuine need
to rely in the trial on the specific information sought to be sealed, and (4) on balance,
an interest in maintaining confidentiality outweighs the strong public interest in

having an open record. See Argentum Pharms. LLC v. Alcon Research, Ltd.,

!'In a separate motion filed herewith, Petitioner requests that the Board enter the
Default Protective Order until the parties are able to discuss an appropriate protective

order for this proceeding.
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IPR2017-01053, Paper 27 at4 (PTAB Jan. 19, 2018) (informative); see also Corning
Optical Communications RF, LLC, v. PPC Broadband, Inc., IPR2014-00440, Paper
47 at 3 (PTAB Apr. 14, 2015).

Here, the document (Exhibit 1025) as to which sealing is sought is a copy of
infringement contentions served on Petitioner under a protective order in an ongoing
ITC proceeding between the Petitioner and Patent Owner (In the Matter of CERTAIN
POWER CONVERTER MODULES AND COMPUTING SYSTEMS CONTAINING
THE SAME, Inv. No. 337-TA-1370, USITC Pub. 802674 (Aug. 18, 2023), “ITC
protective order”). The contentions include confidential proprietary and Confidential
Business Information (CBI) of Petitioner. Good cause exists because the balance of
the Argentum factors favors sealing the document at issue. Addressing the Argentum
factors in turn:

First, the information Petitioner seeks to seal is truly proprietary and
confidential, has only been served between the parties under the ITC protective
order, and has not been made publicly available by Petitioner. The Trial Practice
Guide provides that “[t]he rules aim to strike a balance between the public’s interest
in maintaining a complete and understandable file history and the parties’ interest in
protecting truly sensitive information.” PTAB Consolidated Trial Practice Guide at
19 (November 2019). Further, those rules “identify confidential information in a

manner consistent with Federal Rule of Civil Procedure 26(¢)(1)(G), which provides
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for protective orders for trade secret or other confidential research, development, or
commercial information.” /d. (citing 37 C.F.R. § 42.54). The information Petitioner
seeks to protect has nothing to do with patentability, but rather involves Petitioner’s
accused product and how Petitioner’s accused product allegedly infringes the claims
of the *761 Patent. The document at issue includes proprietary and confidential
business information relating to technical and other specifications of one of
Petitioner’s accused products in a parallel ITC proceeding.

Without an assurance that this information will be protected, Petitioner may
be adversely affected by public disclosure of their commercial product details to the
public and to Petitioner’s competitors.

Second, Petitioner would suffer several instances of concrete harm from the
public disclosure of the confidential information sought to be sealed. Disclosure of
the confidential information would expose Petitioner’s customers and suppliers
(who are not party to this proceeding) and potentially their confidential information
to scrutiny by third parties, and may jeopardize contractual arrangements between
Petitioner and its customers or suppliers.

Third, the information that is sought to be sealed is entirely unrelated to the
substantive patentability of the 761 Patent. Instead, the information that is sought

to be sealed is pertinent only to the specific technical details of Petitioner’s accused
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commercial product and alleged infringement of Petitioner’s commercial product of
the 761 Patent claims.

Fourth, on balance, an interest in maintaining confidentiality outweighs the
strong public interest in having an open record. Petitioner respectfully submits that
the “strong public interest” in having an open record should not outweigh a party’s
expectation that confidential information unrelated to patentability should be
maintained as confidential. Rather, Petitioner respectfully submits that the “strong
public interest” in having an open record has its basis in ensuring that all information
related to patentability is available to the public consistent with the public notice
function of the patent system, e.g., the reasons for upholding a patent’s patentability
during a post-grant proceeding should be available to the public. Thus, for example,
if confidential information in an IPR related to commercial success of a claimed
invention were relied upon to establish patentability of claims, such information
should fairly be made available to the public consistent with the public interest, so
that the public is aware of the reasons for patentability.

But that 1s not the case here, where the confidential information 1s not related
to the patentability of the *761 Patent. The public interest in such a procedural
finding does not outweigh or otherwise support public disclosure of Petitioner’s
confidential information. Rather, again, the public interest is well served in keeping

business information readily available and exchangeable between parties without the
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fear of incidental public exposure of confidential business information, and the
public interest in having access to the confidential information in the documents to

be sealed 1s minimal.

III. CERTIFICATE OF CONFERENCE

Petitioner does not know who will be representing Patent Owner and is
serving a copy of the Petition, Motion, and appropriate accompanying documents to
Patent Owner’s prosecution counsel of record as reflected in USPTO records for the
’761 Patent. Petitioner’s counsel is available to meet and confer with Patent Owner’s
IPR counsel to discuss the appropriate scope of a protective order in this proceeding,
including the potential inclusion of a “Outside Counsel’s Eyes Only” designation.

IV. PROTECTIVE ORDER

Petitioner certifies that it will make every effort to confer with Patent Owner’s
counsel, once appointed, on the terms of an appropriate protective order, and
requests until then, entry of the Default Protective Order. Petitioner is
contemporaneously filing a Motion for Entry of the Default Protective Order.

V. CONCLUSION

Petitioner respectfully requests that the Board grant Petitioner’s motion to seal

Petitioner’s confidential information in Exhibit 1025.
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Date: November 22, 2023 Respectfully submitted,

/Russell E. Levine/

Russell E. Levine, P.C. (Reg. No. 32,153)
KIRKLAND & ELLIS LLP

761 IPR_Delta@kirkland.com

Counsel for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to 37 C.F.R. §§ 42.6(e)(4)(i) et seq. and 42.105(b), the undersigned
certifies that a copy of the foregoing document was caused to be served by First
Class Mail, costs prepaid, to Patent Owner at the following address of record:

26214 — Fish & Richardson P.C. (VLT, INC)
P.O. Box 1022
Minneapolis, MN 55440-1022
United States

/Russell E. Levine/

Russell E. Levine, P.C. (Reg. No. 32,153)
KIRKLAND & ELLIS LLP

761 TPR Delta@kirkland.com

Counsel for Petitioner



