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WASHINGTON, D.C.
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March 1, 2024
9:04 a. m

Vi deot aped st enographi c deposition
of JOSEPH C. MCALEXANDER, |11, held at the
of fices of Hunton, Andrews, Kurth, LLP,
600 Peachtree Street, Atlanta, Georgia before
Tanya L. Verhoven-Page, Certified Court
Reporter and Notary Public of the State of
Ceor gi a.
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In the Matter of: Certain Vaporizer Devices
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EXHI BI TS:

Descri pti on Page

Expert Report of
Joseph C. MAI exander,
11 9

Rebuttal Expert Report
of Joseph C. MAI exander,
111 9

Uni ted St ates Rei ssued

Pat ent

Pat ent Nunber :

US RE49, 114 E 9

Uni ted St ates Patent
Pat ent No. :
Uus 10, 130, 123 B2 9

Decl arati on of Joseph

C. McAl exander, 111,

i n Support of Patent
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Response to Corrected
Petition for | PR of

U S. Patent No. 9646182

in | PR 2022- 01375 29

Cof f ee cup 128
Handwri tten draw ng 142

Docunent beari ng Bates
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March 01, 2024

ATLANTA, GEORG A; FRI DAY, MARCH 1, 2024
9:08 A M

PROCEEDI NGS

THE VI DEOGRAPHER: We are now on
the record. Today's date is March 1st,
2024. The tinme is 9:08 a.m

This is the video deposition of
Joseph McAl exander, taken in the matter
of Certain Vaporizer Devices, Cartridges
used Therewi t h and Conponents Ther eof.

My nane is Josh M nyard, your
vi deographer. The court reporter is
Tanya Page, and we represent Esquire
Deposi ti on Sol uti ons.

Counsel, please introduce
yourselves for the record, after which
the wwtness will be sworn in.

MR. MCKEE: John McKee with Quinn
Emanuel on behal f of the Conpl ai nants,
and with nme today is Courtney Kasuboski
and Joshua Parzi vand, also of Quinn
Emanuel .

M5. CAPPELLA: Anne Cappella with
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In the Matter of: Certain Vaporizer Devices

Weil, Gotshal & Manges, representing the
Respondents and the w tness.

M5. DEKA: And this is Mnisha Deka
fromthe U S. International Trade

Conmm ssi on.

Ther eupon - -
JOSEPH C. MCALEXANDER, 111,
called as a witness, having been first duly sworn,

was exam ned and testified as foll ows:

EXAM NATI ON
BY MR MCKEE:
Q Good norning, M. MAI exander.
A Good nor ni ng.

(McAl exander Deposition Exhibit
Nos. 1 through 4 were marked for the

record.)
BY MR MCKEE:

Q | have pre-marked a few exhibits for the
deposition today. |'mjust going to read what they

are into the record.

You should have in front of you, marked
as Exhibit 1, the Expert Report of Joseph MAI exander
Regarding Invalidity of U S. Patent Nos. RE49, 114 and

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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In the Matter of: Certain Vaporizer Devices

10, 130, 123.
The -- as Exhibit 2, the Rebuttal Expert
Report of Joseph C. MAl exander, 111, Regarding U.S.
Pat ent Nos. RE49,114 and 10,130, 123. As Exhibit 3,
U S. Patent No. RE49, 114, and as Exhibit 4, U S.
Pat ent No. 10, 130, 123.
Do you have those in front of you?
A Yes, | do.
Q And are Exhibits 3 and 4 the patents that
you of fered opinions about in connection wth your

expert reports marked as Exhibits 1 and 2?

A Yes, they are.

Q M. MAl exander, have you been deposed
bef ore?

A Yes.

Q Well, since we have a lot to cover today,

|"mjust going to junp straight into it.
Does that sound okay?
A Certainly, sure. Go ahead.
Q Sol'dlike to start wth your -- your
CV, which | believe is in an appendi x at the back of
your opening expert report, Exhibit 1, Attachnment A
M. MAl exander, is Attachnment A to your

openi ng expert report an accurate copy of your CV?

A As of the tinme of fourth quarter '23,
I/ 211,
2 ESQUIRE oTLDErO 5T
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In the Matter of: Certain Vaporizer Devices

yes.

Q And just to cut straight to it, have you
ever worked at a vaporizer conpany?

A No, | have not.

Q Have you ever worked on an el ectronic
ni coti ne delivery system or ENDS product?

A | have worked on a nunber of litigation
cases that involved those products, yes.

Q O her than in your work as a litigation
consul tant, have you ever worked on an ENDS product ?

A No, | have not.

Q Have you ever designed an ENDS product or
a vapori zer?

A Conmponents within it, but not the actual
vapori zer product, no.

Q Now, if | look at your expert -- your CV
here, in the first sentence you say you' ve been
recogni zed as an inventor on 31 U S. and a nunber of
foreign patents; is that right?

A That is correct.

Q And do any of those U S. or foreign
patents relate to vaporizers or ENDS technol ogy?

A They relate to conponents that are within
t hose technol ogi es, yes.

Q Do any of those patents or foreign

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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In the Matter of: Certain Vaporizer Devices

patents relate to vaporizer or ENDS devices?

A | cannot differentiate that fromthe
first question you just asked ne. It's the sane
t hi ng.

| -- I've designed and worked with

conponents that are part of that technol ogy.

Q Do any of your patents or foreign patents
rel ate -- describe a vaporizer or ENDS device?
A No. Sone of the patents describe a

pressure sensor device that would be used in a vapor
devi ce.

Q Now does your CV reflect the technical
expertise that -- that you have devel oped over the
course of your career?

A | believe so, yes.

Q And so you say you have 48 years of
experience in mcrocircuit and sem conduct or
t echnol ogi es, right?

A Correct, probably closer to 50 years now.

Q And you have skills in the areas of
circuit design and anal ysis, device fabrication and
assenbly, testing, marketing, control system design
anal ysi s, manufacturing operations and respective
areas of quality, reliability and defect/failure

anal ysis, right?

’é ESQUIRE 800.211.DEPO (3376)
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In the Matter of: Certain Vaporizer Devices

A Correct.
Q But other than your work as a litigation
consulting -- strike that. Oherw se, your work --

strike that, as well.

O her than your work as a litigation
consultant, you have not done any work on vaporizer
devi ces or ENDS products, right?

M5. CAPPELLA: (bjection. Form

THE W TNESS:. Not on those

particul ar products, no.
BY MR MCKEE:

Q And so when you say you have desi gned and
managed devel opnent testing and eval uati on of
devi ces, including DRAMs, SRAMs, CCDs and SRs, none
of that is for vaporizer or ENDS devices, right?

M5. CAPPELLA: (Objection. Form

THE W TNESS: Each one of those

technol ogies refer to specific types of

conponents that would be used in

vaporize -- vaping devi ces.
BY MR MCKEE:
Q And those are fields in which you believe

you are an expert, correct?

A Yes.

Q You have technical expertise wth DRAMs,
I/ 211,
2 ESQUIRE oTLDErO 5T
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SRAMs and CCDs, right?

A | do, yes.

Q You al so have technical expertise with
RFI D t echnol ogy, right?

A Correct.

Q But you do not have any technical
expertise with vaporizer and ENDS t echnol ogy,
correct?

M5. CAPPELLA: (Objection form
THE WTNESS: | think that question
has been asked tw ce al ready; but the

answer is | have technol ogy experience

and expertise in conmponents that go into

and part of those type of devices.

BY MR MCKEE:

Q Are you a technical expert in fluid
mechani cs?

A It depends on what aspect of it. Wen it
cones to aspects wthin fluids, yes. |If you're
asking do | have a degree in fluids nmechanics, the
answer is no.

Q VWhat does aspects within fluids nean?

A Well, air flowis a fluid type of
Dynam cs. Water flow. Dynamcs with regard to

the -- the vibration and acoustic technology that is

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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a part of or passes through fluid-type materials.
That experience, yes, | do have experience.

Q And which of the -- which of the areas of
your work that you describe in your CV contribute to
the expertise that you believe you have in air flow

as a type of fluid dynam cs?

A MEMS t echnol ogy is one.
Q |"msorry. | didn't catch that.
A MEMS, micro-electronic type devices,

MEMS, M E-M S.
Q | understand that MEMS sensors can be
used for a variety of things.
What specific expertise do you have with
MEMS sensors that, in your opinion, nakes you an
expert in air flow?
A The design of MEMS sensors.
Q |s there a difference between a MEMS air
fl ow sensor and a MEMS pressure sensor?
M5. CAPPELLA: (Objection to form
THE WTNESS: The difference is in
the technology in which it is used. You
can actually used the sane type of MEMS
sensor in nmultiple different facets.
BY MR MCKEE:

Q So a MEMS air flow sensor could be used

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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to sense pressure?

A Coul d, yes.

Q And in that context, you would consider
It to be a pressure sensor, right?

A In that context, yes.

Q Al right. Now, if you turn to Page 3 of

your CV, you list your litigation experience.

A | di sagr ee.

Q Sorry. What do you list starting on Page
3?

A That's ny -- that's ny -- that's ny
experience in ternms of -- of engineer. That's ny

enpl oynent type experience.
Q VWi ch of these enpl oynent experiences
relate to vaporizer or ENDS technol ogy?
M5. CAPPELLA: (Objection to form
THE WTNESS: Well, the experience
that | have had since 1988 with ny own
conpany, MAl exander Sound, is -- during
that period of tinme is when | devel oped
t he techni ques and the patent -- patented
technology with regard to MEMS
technol ogy. So that's one.
|'ve al so been involved in acoustic

design, which is also | ooking at pressure

’é ESQUIRE 800.211.DEPO (3376)
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March 01, 2024

sensors that are based upon a vibration
or acoustic gl aze.

Also, with regard to ny work as a
managi ng director in the private limted
conpany in Singapore, | have worked with
manuf acturers and assenbl i ng houses t hat
actually assenbl e conponents that are
used in the manufacturing and technol ogy
of MEMS sensors.

The -- the work that | did on Page
4 with Cochran Consulting as the nanagi ng
consultant for that particul ar conpany,
that was in the design and productization
of underwater dive conputers, which
i ncl uded pressure transducers.

At EPlI Technol ogy, | was
responsible for the testing and the
physi cal and chem cal anal yses of various
types of conponents, including
transducers, which would be pressure
sensors.

And at Texas Instrunments,
| ncor por at ed, which shows ny experience
on Pages 5 and 6 that was in the design

of different types of sensing and | ogic

2 ESQUIRE

800.211.DEPO (3376)

EsquireSolutions.com

JLI Ex. 2052, Page 17 of 97



© 00 N o o B~ W N PP

N N N N NN BB P P P PP PR R
g A W N P O © 0 N O O A W N P O

JOSEPH C. MCALEXANDER, IlI Confidential - Outside AEO March 01, 2024
In the Matter of: Certain Vaporizer Devices

and buffer type conponents that go into

vapi ng type devi ces.

Overall, that's, generally

speaki ng, ny experience related to the

guesti on you asked.
BY MR MCKEE:

Q Do you have any experience nodeling air
flowas a fluid within a device?

A Modeling air flow. In sonme of the
technology that | dealt with in terns of MEMS
sensors, yes.

Q MEMS is a -- it's a sensor over which air
fl ow m ght pass, right?

M5. CAPPELLA: (Objection. Form
THE WTNESS: Correct
characterization, yes.
BY MR MCKEE:

Q Have you ever designed any of the air
fl ow pathways in a device that results in that air
fl ow being delivered to the MEMS sensors that you're
t al ki ng about ?

A Not in the -- not in the air flow or
channel area that would -- in terns of the air path,
no. M devel opnent work was wth regard to the

sensor itself.

’é ESQUIRE 800.211.DEPO (3376)
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Q Now, in -- in vaporizer devices |like the
ones we're going to be tal king about today, there is
also air flow out of the device, right?

M5. CAPPELLA: Objection. Form
THE W TNESS:. There can be.
BY MR MCKEE:

Q .
Q Do you have any experience in aerosol

generation or vapor formation in electronic device?
A No, | do not.

Q Do you have any experience with the

design of wicking elenents in electronic devices?

A Not directly with the w cking devi ces,
no.

Q And then in ternms of your litigation
consul ting experience, other than the -- other than

the Altria, R J. Reynolds cases that you have
i ncluded in your CV, do any of the other litigation

matters that you' ve worked on relate to e-cigarettes?

A E-cigarettes?
Q E-cigarettes.
M5. CAPPELLA: I'll just caution

JLI Ex. 2052, Page 19 of 97
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the witness not to reveal any

confidential information that is not

pertinent to this particular

| nvesti gation.

THE W TNESS: Thank you. | have a

nunber of cases other than -- other than

the RJ.R, Atria, PM type cases that

do relate to pressure sensors, but Il

quote one in particular answering to your

question is on Page 29, at the top of the

page, VPR versus Jupiter. And that's a

patent related to flow sensors with

regard to vapori zers.

BY MR MCKEE:

Q What is the earliest filed matter that
you have identified here on your CV that relates to
e-cigarette technol ogy?

A Earliest filed matter?

Q Actually, let nme ask that again.

What is the earliest filed matter that
you have listed here on your CV that relates to
e-cigarettes?

A |11 answer your question specifically,
narrow y, because | have a nunber of cases related to

pressure sensors and other things that predate these;

’é ESQUIRE 800.211.DEPO (3376)
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but as it directly relates to e-cigarettes or e-type
vapi ng devices, | would say probably on Page 24, the
R J.R versus PM, which | have -- ny retention was
as early as 2020. Now, when the case was filed | do
not know. | do not recall.

Q You have this ordered roughly

chronol ogi cal |l y, anyway, right?

A Roughl y, vyes.
Q Al right. So let's -- let's turn if we
can -- actually, | don't know that we need to go

N N NN NN R B R R R R R R
O B W N P O © 0 N O O » W N BB

anywhere quite yet.

If you' Il pull up Exhibits 3 and 4, the
'114, and the '123 patents, and just have themin
front of you.

The ' 113 patent -- the '123 patent --
excuse ne -- is titled Vaporizer Devices with Bl ow
Di scrimnation, right?

A That's correct.
Q It's directed to vaporizer devices?

M5. CAPPELLA: (Objection to form

THE WTNESS: It is.

BY MR MCKEE:
Q | didn't hear the answer. |'msorry.
A It is.
Q And the '114 patent is titled Electronic
” 800.211.DEPO (3376)
“J ESQUIRE EsquireSolutions.com
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Cigarette wth Liquid Reservoir, right?
A Correct.
Q It's also directed to vaporizer devices?
M5. CAPPELLA: (Objection to form
BY MR MCKEE:

Q Ri ght ?

A Correct.

Q E-cigarettes are vaporizer devices,
ri ght?

A Yes

Q I
I

| I

| |
N

i I

i I
I

i I

Q And the purposes of an e-cigarette is to

be a substitute for a traditional conbustible
cigarette which burns tobacco to produce nicotine,
correct?

M5. CAPPELLA: (Objection to form

THE WTNESS: Say the question

DEPOSITION SOLUTIONS

JLI Ex. 2052, Page 22 of 97
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agai n, please.
BY MR MCKEE:

Q Sure. The purpose of an e-cigarette is
to be a substitute for a traditional conbustible

cigarette which burns tobacco to produce nicotine,

correct?
M5. CAPPELLA: Objection to form
THE W TNESS:. Generally speaking,
|"d say yes.
BY MR, MCKEE:
Q O herwise, if an e-cigarette did not

provide a simlar experience and act as a substitute
to a traditional cigarette, then cigarette snokers
woul d sinply choose to continue snoking cigarettes,
right?
M5. CAPPELLA: (Objection to form
And scope.
THE WTNESS: |'d say that depends
on the personality. You're making a
general statement to that effect.
BY MR MCKEE:

Q The idea, anyway, with e-cigarettes is to
capture cigarette snokers and provide them an
alternative other than cigarettes, right?

M5. CAPPELLA: Objection to form

’é ESQUIRE 800.211.DEPO (3376)
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and scope.

THE W TNESS: That m ght be one
aspect of it. It may also be used to
prevent people fromever getting involved
with the standard cigarettes in the first
pl ace. Sonetines it's just due to social
pressure.

BY MR MCKEE:

Q And one of the reasons that you would
want to do that is that the conbustion of cigarettes
has carci nogeni c side-effects, right?

M5. CAPPELLA: Objection to form

and scope.
THE WTNESS: It can, yes.
BY MR MCKEE:
Q E-cigarettes don't have that sane

downsi de, right?
M5. CAPPELLA: Sane objection.
THE WTNESS: Not as | know of.

BY MR, MCKEE

Q Because they're not burning anything,
right?

A Well, you're not getting any carcinogenic
effects because of burning, | agree with that, unless

you have one that's out of control.

’é ESQUIRE 800.211.DEPO (3376)
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Q Are you famliar with the phrase, heat

not burn?
M5. CAPPELLA: (Objection to form
THE W TNESS. Yes.
BY MR MCKEE:
Q VWhat is a heat-not-burn product?
M5. CAPPELLA: (Objection to form
THE WTNESS: It neans it vapori zes
but it does not create the side-effects
that are -- that conme froma change in
the chem cal conposition of the material.
BY MR MCKEE:

Q And unli ke an e-cigarette, a
heat - not - burn product uses a solid fuel source,
right?

MS. CAPPELLA: (Objection to form

Scope.

THE WTNESS: It can, yes.
BY MR MCKEE:

Q It does not use liquid, right?
A Most don't, but it can.
Q But it does still generate a vapor?
A Froma solid forn?
Q Yeah.
A Yes.
2 ESQUIRE 0L DO T
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Q Now, you understand that, in an
e-cigarette, in order to sinulate the experience of
snoking a traditional cigarette, there are a nunber
of factors that have to be bal anced, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: |'mnot sure what you
mean by a nunber of factors. There are
factors that have to be consi dered, yes.
BY MR MCKEE:

Q And t hose include considerations that

relate to air flow, right?
M5. CAPPELLA: (Objection to form
THE WTNESS:. That's one aspect,
yes.
BY MR MCKEE

Q These products are designed so that the
throat hit in an e-cigarette is simlar to the throat
hit froma traditional cigarette, right?

M5. CAPPELLA: Objection to form
M schar acteri zes.
THE WTNESS:. Cenerally, that is
part of the design considerations.
BY MR MCKEE
Q And these products are designed so that

the draw resistance in an e-cigarette is simlar to

’é ESQUIRE 800.211.DEPO (3376)
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the draw resistance in a traditional cigarette,
right?
M5. CAPPELLA: Objection to form
THE WTNESS: That's one of the
goal s, yes.
BY MR MCKEE:

Q And the throat hit and the draw
resi stance are both, at least in part, a function of
the air flow through the device, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: |In part. It's nore a
function of the puff itself, but air flow

does contribute to it, yes.

N DD N D NN DN P P PP
ga b~ W N BB O © 0 N O O b

BY MR MCKEE:

Q | f you could open your opening report and
turn it to Page 6, Paragraph 22. Are you there?

A Yes.

Q And in Paragraph 22, you provide your
definition for a person of ordinary skill in the art

for the '123 and ' 114 patents, right?

A | don't provide a definition in Paragraph
23.

Q | n Paragraph 227

A Twenty-two. Thank you. Excuse ne.

Q No problem

’é ESQUIRE 800.211.DEPO (3376)
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A Yes, sir, that's correct.

Q Do you neet this definition?

A Yes.

Q As of when?

A | would say as of the 1980s, 1990s.

Q I n the subsequent paragraphs, 23 and 24,

however, you do not say that you're a person of skill
in the art as of the claimed priority dates for the
'123 and ' 114 patents, right?

A Paragraph 24, | said: Based on ny
education, training and experience, it is ny opinion
that | can accurately represent the views of a POSITA
as of these priority dates.

Q That you can represent the views of a
POSI TA, not that you are a POSI TA as of those
priority dates, right?

A As of --

M5. CAPPELLA: (Object to form

THE W TNESS: Excuse ne.

As of that priority date, | was
nore than the experience of a POSI TA, but
| at |east net that.

BY MR MCKEE:
Q You' ve been an expert in a nunber of

cases involving patents, right?

’é ESQUIRE 800.211.DEPO (3376)
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A Yes.

Q And in many of those cases, you provide
paragraphs simlar to this one where you define a
person of skill in the art and then indicate whether
you are or are not a person of skill with respect to

t hose patents, right?

A Certainly.
Q And in those other cases when you
qualified as a person of skill in the art, you said

that you did, right?
M5. CAPPELLA: (Objection to form

THE WTNESS: | believe in each
case | -- when | represent in any matter
as an expert, | at |east neet the

gualifications of a person of ordinary
skill in the art.

MR MCKEE: |'mgoing to mark an
exhibit once we find it.

(McAl exander Deposition Exhibit No.

5 was marked for the record.)

BY MR MCKEE:
Q |"ve marked as Exhibit 5 the Declaration
of Joseph C. MAl exander, Il1l, in Support of Patent

Omers Prelimnary Response to Corrected Petition for
| PR of U S. Patent No. 9646182 in | PR2022-01375.
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Do you see that?

A | see that.

Q This is your declaration, right?

A Yes, that's correct.

Q And if you could turn to Paragraph 2, you
say, | ama technical expert in the subject matter

areas relevant to the topics you're opining on in
this declaration, right?

A Yes, that's what it says.

Q You say you're a technical expert in the

design and testing of RFID systens, right?

N N NN NN R B R R R R
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A Yes.
Q Ckay. You don't say in the Person of
Skill in the Art section of your expert report that

you're a technical expert in the design and testing

of vaporizer systens, right?

A |f you're asking in the expert report on
Exhi bit 1?

Q I n your --

A You didn't qualify.

Q I n your expert reports in this case.

Exhibit 1, you don't say in the entire Person of
Skill in the Art section that you are a technical
expert in the design and testing of vaporizer or ENDS

systens, right?

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

JLI Ex. 2052, Page 30 of 97



© 00 N o o B~ W N P

N D NN NN BB P P P PP PR e
g A W N P O © 0 N O 0o A W N PP O

JOSEPH C. MCALEXANDER, IlI Confidential - Outside AEO March 01, 2024
In the Matter of: Certain Vaporizer Devices

M5. CAPPELLA: (Objection. Form

THE WTNESS: | didn't use your
words. | used the words that | didin ny
particul ar expert report that indicated
what the person of skill in the art was
and that, ny training and experience, |
coul d accurately represent.

So yes, I'ma technical expert in
that area for that particular period of
time.

BY MR MCKEE:
Q And with RFID systens |ike the ones that

you're opining on in Exhibit 5, you also believe that

you are nore than a person of skill in the art,
right?

A For this particular case, yes, |'d say
So.

Q So if you could turn to Paragraph 19 for
Ime.

A O?

Q O Exhibit 5.

A Thank you.

Q That's what you say. You said you were

prepared to testify as an expert in the field and

al so as soneone who had at | east the know edge of a
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person with skill in the art, right?
A Yeah.
Q So when you wanted to say that you had

extraordi nary experience and were al so a person of
skill, you knew how to say it in Exhibit 5?
M5. CAPPELLA: (Object to the form
THE WTNESS:. You're conparing two
different docunents. | said the sane

thing in different ways. | did not use

t he sanme | anguage in both the expert

report and the declaration.

BY MR MCKEE:

Q Well, you don't say you have
extraordi nary experience in vaporizer devices, right?

A | do not use those words.

Q You don't say you have extraordi nary
experiences with ENDS devices, right?

A | did not use those words, but | stated
specifically what ny training and experience was.

Q And in fact, you don't have extraordinary
experience. You only have experience wth MEMS
sensors; that's what you testified earlier, right?

M5. CAPPELLA: Objection. Form
THE WTNESS: That's not correct.
BY MR MCKEE:

’é ESQUIRE 800.211.DEPO (3376)
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Q | think the testinony speaks for itself.

Now, if you could turn to your | egal
standards in this report, Exhibit 1.

A Ckay.
Q You can put Exhibit 5 aside.

And turn to Paragraph 53 for ne. And
actually, we'll start at Paragraph 51.

When you' re eval uating obvi ousness, you
understand that the perspective that nust be applied
I s the perspective of a person having ordinary skil
in the art to which the subject matter pertains as of
the effective filing date of the patent claim right?

A Correct.

Q Now, you al so understand that you are
of fering expert opinions on behalf of the party
challenging the validity of the '123 and ' 114
patents, right?

A Correct.

Q And you have to prove patent invalidity
by cl ear and convi nci ng evidence, right?

A Correct.

Q And for obviousness, you have to show by
cl ear and convinci ng evidence that a person of
ordinary skill in the art would have been noti vated

to conbine the teachings of prior art references to
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achi eve the clained invention, right?

A Tr ue.

Q And al so, that he woul d have had an
reasonabl eness expectation of success in doing so?

A Correct.

Q You understand that apparent simlarity
between prior art references is not enough to provide
a notivation to conbine those references?

A Not in and of itself, that's correct.

Q And that it is not enough to support a
determ nation of obviousness that a reference
I ncl udes a broad generic disclosure and a common
utility to that in the prior art references, right?

M5. CAPPELLA: Objection to form
THE W TNESS:. Al so correct.
BY MR MCKEE:

Q There nmust be a specific reason to

conmbi ne aspects of different references?
M5. CAPPELLA: Objection to form
THE WTNESS: One needs to identify
a reason, yes.
BY MR, MCKEE:

Q It's wong to use an asserted patent as a

road map through the nmaze of prior art references,

conmbining the right references in the right way so as
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to achieve the result of the clains of the
Patent-in-Suit, right?
M5. CAPPELLA:  Yes.
THE WTNESS: Right, one is not to
use hi ndsi ght.
BY MR MCKEE:

Q And if you skip to Paragraph 56, you
understand that nmere know edge of a probl em and
notivation to solve it is not notivation to conbi ne
particular references to reach a particular clained
met hod, right?

M5. CAPPELLA: (Objection to form
THE W TNESS:. Agreed.
BY MR MCKEE:

Q And further, Paragraph 57, you understand
t hat any proposed nodification or conbi nati on cannot
change the principle of operation of the prior art,
right?

M5. CAPPELLA: Objection to form
THE WTNESS: Correct.
BY MR MCKEE:

Q VWhat i s your understanding of what the
principle of operation of the prior art neans?

A That woul d have to be applied in context

to the particular patents or docunents at issue.
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Q In the context of the patents that you
opi ned about today, if you change the pressure sensor
and the way it works, have you changed the principle
of operation of the prior art?

M5. CAPPELLA: (Objection to form
THE WTNESS:. It depends upon the
particular patent and it depends upon the
clains that are at issue.
BY MR MCKEE:

Q But either way, we agree you can't change
the principle of operation, right?

A You cannot change whatever that principle
of operation is.

Q You al so understand in Paragraph 58 that
the asserted prior art reference or device nust be
anal ogous art to the clained invention, right?

M5. CAPPELLA: Objection to form
THE WTNESS: Yes, that's correct.
BY MR MCKEE:

Q And a reference can be analogous if it's
fromthe sane field of endeavor as the clained
I nvention, right?

A Correct.

M5. CAPPELLA: (Objection to form
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BY MR MCKEE:

Q Finally, in Paragraph 60, you understand
that a person of skill in the art would not have been
notivated to add a conponent to a reference if it
woul d perform a redundant function as a preexisting
conponent within the primary reference, right?

M5. CAPPELLA: Objection to form
THE WTNESS: That is correct; but

on your previous question, | don't want

to |l eave that on the record that it's

only -- the analogous is only if it's in

the field of endeavor. It can also be a

reference that's reasonably pertinent to

the problemfaced by the inventor.

BY MR MCKEE:

\N
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17 BY MR MCKEE:

18 Q So then |I'm going skip ahead and ask you
19 about your '123 validity opinions, and I'll skip '114
20 now while we get the thing printed.

21 Let's go to Worm And for now, you

22 | should be able to put your rebuttal report aside.

23 A | am

24 MR MCKEE: Al right. [|'m marking
25 as Exhibit 9 U S. Patent Application No.
2 ESQUIRE
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2015/ 0245658 to Worm
(McAl exander Deposition Exhibit No.
9 was marked for the record.)
BY MR MCKEE:

Q Let me know when you have it, please.

A Al right. | have Worm Exhi bit 9.

Q Al'l right. Your opinion provided in
Section 9.4.5 of your report is that Worm anti ci pat es
Clains 14, 27 and 32 of the '123 patent, right?

A Yes, sir, that's correct.

Q And you al so provide an opinion in
Section 9.4.6 that Worm in view of the know edge of
a person of ordinary skill in the art, renders
obvious Cains 14, 27 and 32, correct?

A That is correct.

Q So | want to start wth your anticipation
opinions in the 9.4.5 section. But before we turn to
them |'mgoing ask you to turn to your |egal
under st andi ngs for anticipation, Paragraph 48 on Page
12. That's a good i dea.

A Al right. [1'mon Page 12.

Q Do you understand that anticipation
requires explicit or inherent disclosure in a single
prior art reference of each and every elenent of a

claimas properly construed, right?
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A | have that understandi ng.

Q And you further understand that such
ref erence nmust have an enabling disclosure with
enough information to enable a person skilled in the
art to reproduce the clained invention, right?

A Correct, as well.

Q And those are the understandings that you

applied for your anticipation opinions regarding

Wrm right?
A | did, yes.
Q Ckay. So now let's turn to those

opi nions, starting on Page 153. And | want to start
by just taking a | ook at the different sections of
your opi nion here.
So for Caim14A, the Preanble, you cite

to Worm Figure 2, right?

A Yes, that's correct.

Q And you include Worm Figure 2, as well,
for 14B and 14C, right?

A | have additional information from 14C,
but | do have Figure 2 as a part of both 14A, B and
C.

Q In 14C you also cite to Figure 5, right?

A That is correct.

Q And you cite to Figure 5 for 14D, as
? 800.211.DEPO (3376)
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wel |,

correct?

A | do.

Q And in 14D you also cite to Figure 77
A Correct.

Q And 6B, correct?

A As well as Figure 5 and Figure 25.

Q Figure 25 is fromthe '123 patent --
A That is correct.

Q -- and not the --

A That is correct.

Q

only cite to Figure 7, correct?

BY MR MCKEE:

Q And for 14F, you cite to Figures --
Figures 2 and 7, correct?

A That appears correct.

Q And then for Limtation 14G Figure 5,
right?

A Correct.

Q So if you could open Worm for me, Exhibit

9, and turn to Paragraph 12, which is the beginning

of the description of the figures.

A

For Figure -- for Limtation 14E, you

M5. CAPPELLA: Objection to form
THE WTNESS: Correct.

Al right. | see Paragraph 12.

2 ESQUIRE
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Q | n Paragraph 14, Wrm descri bes Figure 2
as a sectional view through an el ectronic snoking
article conprising a cartridge and a control body
according to an exanpl e enbodi nent of the present
di scl osure, right?

A And | may have m sheard. You said

Par agraph 127

Q Then | changed to Paragraph 14.
A Thank you.
Yes.
Q And then in Paragraph 15, descri bing

Figure 3, Wormdescribes it as: A sectional view
t hrough a control body of an el ectronic snoking
article according to an exanpl e enbodi nent of the

present disclosure.

Ri ght ?
A Correct.
Q And then Figures 4 and 5 refer to the --

are different views of the sane enbodi nent depicted
in Figure 3, right?

A That is correct.

Q Fi gure 6A and 6B are cross-sectional
views of Figure 5, right?

A Al so correct.

Q And Figure 7 is a partial sectional view

’é ESQUIRE 800.211.DEPO (3376)
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of an electronic snoking article according to a
further exanpl e enbodi mrent of the present disclosure,
showi ng a control body connected to a cartridge via
the control body coupler and the cartridge space,
right?

A Correct.

Q Wr m does not say that these are the sane
enbodi nent, right?

M5. CAPPELLA: Objection to form
THE W TNESS: What do you nean
t hese are not the sane enbodi nents?
BY MR, MCKEE:
Q The enbodi nent shown in Figure 2, Figures
3 through 6 and Figure 7 are different, correct?
M5. CAPPELLA: Objection to form
THE WTNESS: Three through 5 would
represent the sanme enbodi nent.
BY MR MCKEE:

Q And 6, as well, right?

A As well as -- 6 and 7 -- | nean, Figure
6A and 6B woul d represent through Figure 5 which is
a part of 3, so yes. And then so Figure 7 is another
enbodi nent .

Q kay. | want to establish what sone of

the things in Worm are real quick.
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So if you |look at Figure 2, it has an
El emrent 208. And you can probably find this | abel ed
I n your report.
A Sensor .
Q That is a -- it's described as a fl ow

sensor, right?

A That is correct.

Q And then there are al so sensors Label ed
308 and 708 depicted in Wrnm s figures, right?

A So we have 208, 308 and 708?

Q That's correct.

A That's correct.

Q And 308 in Paragraph 60 of Worm 6-0, is

descri bed as a pressure sensor, right?

A Par agr aph agai n?

Q Si X-zero.

A It says Pressure Sensor 308.

Q In contrast, in Paragraph 54, 208 is

descri bed as an air flow sensor attached directly to
an electronic circuit board, right?

A Par agraph 53 refers to 208 as a fl ow
sensor. It also, further in Paragraph 54, indicates
that the Control Conponent 206 and Fl ow Sensor 208
are illustrated separately. |It's understood that

t hese may be conbi ned on the circuit board.
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Q Right. And so that's what |'mgetting
at .
The enbodi nent that's shown in Figure 2
and described in Wrm does not describe El enent 208
as a pressure sensor, right?
A It doesn't use the word pressure. It
uses the word fl ow

Q In fact, it does not use the word

© 00 N o o B~ W N P
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pressure in connection with the description of Figure
2 at all, right?

A | think that's correct.

Q kay. It doesn't describe the -- a
negative pressure space or anything along those
lines, right?

A | think in this particular exanple it
does not go into any nore detail about it than that.

Q Al right. Now, in Figure 7, there is an
el ement | abel ed 708.

Do you see that?

A | see 708 in Figure 7.

Q 708 is undescribed in the specification,
to ny know edge; but it's your understandi ng that
it's a pressure sensor, right?

A Vell, in typical fashion going from
figures, they use the sanme nunber, but it's 208, 308,
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708. Typically, that's a conmon way to represent
sonet hi ng.

Q Right. But it's alittle different here
because 208 is described as a flow sensor while 308
I s described as a pressure sensor. | think it's your
opinion that 708 is a pressure sensor, just like in
the Figure 5 and sim |l ar descriptions, but I'mjust
| ooki ng to confirm

A You know, just |ooking at everything,
everything would to indicate that that's the --
that's what | would anticipate the answer to be, yes.

Q Again, not trying to trip you up. Just
trying to set the stage here.

A No, that's fine. And | want to | ook at
-- just one second here. | want to |ook at the
description here on Figure 7.

Q Uh- huh.

A Yes, | would think that, based on what |
read and see here, they would al so be a pressure
sensor.

Q Now, in Paragraph 351 of your report, you
opi ne that Worml's pressure sensor controls the

operation of the Snoking Article 200, right?

A Par agr aph agai n?
Q 351.
. 211,
2 ESQUIRE L e T
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BY MR MCKEE:

Q There's a lot in Wormthat controls the

operation, too, right?

A Uh- huh

Q And one of those things is the pressure

sensor ?

A That is correct.

Q I
I
I

I

BY MR MCKEE:
Q Al right. And then in Paragraph 353,
2 ESQUIRE
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you say that: Wrmadditionally discloses an

exenpl ary device wth puff actuation capability.

Ri ght ?
A That's correct.
Q I
I
I
I
I
BY MR MCKEE:
Q In 352, you say: A person of ordinary
skill in the art would have understood that Wrns

pressure sensor provides sensor readings via pins of
the pressure sensor in response to detection of a
reduced pressure reading that are used by the
controller to operate the device.
Ri ght ?
A That's exactly what | read.
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BY MR MCKEE:
Q |'d like to turn to Limtation 14D.
A 14D7?
Q 14D on -- let's go to Page 162.
A Al right.
Q Were you have a version of Wrm Figure

5. Al right.
So 308 here in yellowis the pressure
sensor; is that right?
A That is correct.
Q And 308 has adjacent to it a Reduced

Pressure Space 383?

A Correct.

Q | think it's called a Pressure Reduction
Space.

A Correct.

Q And it's also able to take a reading from

373, which is called a Normal Pressure Space, right?

A That is correct.

Q It's your opinion that the reduced
pressure space is part of the sealed air flow path,
right?

A Al so correct.

Q Al right. If we could turnto Figure 7

2 ESQUIRE
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on Page 164. This enbodinent is slightly different,
right, than the one shown in Figure 57?

A It is slightly different, yes.

Q Anmong ot her things, there is now an
extension of the normal pressure space that is
directly adjacent to what you' ve | abel ed as Pressure
Sensor 708, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: | don't think |
under st ood your question. Could you ask

agai n?

BY MR MCKEE:

Q Do you see -- if you look at Figure 7 in

your annotations, there's the dark blue that is bel ow

t he Pressure Sensor 708?

A Ri ght .

Q According to your annotations?

A Ri ght.

Q | f you look at Figure 5, there is no dark

bl ue underneath Pressure Sensor 308, correct?

A When | | ook at Figure 5 versus Figure 7,
| will agree with you that there is a space bel ow t he
Pressure Sensor 708. There is also -- if you wll
notice, there is not any contacts as shown in Figure

5. So this would be showing a -- a different cross
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section, if you will, in a different |ocation in that
devi ce.

But in either case, whether it's Figure 5
or Figure 7, you have two sides of the pressure
sensor, one of which is the pressure sensor side and
the other one is -- in the normal pressure space, and
the other is in the reduction space.

Q And what are the contacts that you're
referring toin Figure 5 that you said?

A |"m | ooking at Figure 5 at the bottom
side of the board that it sits on.

Q Where the line for 308B kind of runs
t hr ough?

A Yeah, that's one of them [|I'm]just
saying, they're not shown -- not identified on Figure
7.

Q Al right. Now, for -- if you turn to

Figure 7, for the air flow path, it is your opinion
that: Wen a snoker draws on Wrnm s device, air
travels fromthe periphery to the center of the
cavity where it enters the cartridge, and then exits
the cartridge out of an opening in the nouthpiece
i nto the snoker's nout h.

Did I read that right on Paragraph 63?7

A That 1s correct.
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Q That neans, in other words, that the air
flow path, in your opinion, follows the interface
between Cartridge 704 and Control Body 702, right?

A It does. There are other paths, but that
one definitely is present.

Q It's the -- that's the light blue Iine
that you've drawn in between the green and brown
lines, right?

A Yes, sir, that's correct.

Q Now, air also enters through Air Inlets
789 in Figure 7, and 389 in Figure 5, right?

A That is correct.

Q And Figure 6B, which you have on Page
167, shows a cross section of the device of Figure 5
right where that air inlet passage is, right?

A That's correct, and it shows an air flow
channel in Figure 6B.

Q So basically there's a passageway from
end to end on the device, side to side, that
corresponds to this -- this opening |abel ed 389,
right?

A That's right. You have an air flow path,
as you said, side to side between two air flow
I nputs, and as well as the -- as the area that |'ve

designated on Figure 7 which is between the
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connection points between the two hal ves.

Q Right. And that's what, at least in
Figure 5, is |abeled 388, the Air Inlet Channel?

A Yes, sir, that's correct.

Q And that's right -- right in the mddle
of the device is that air inlet channel?

M5. CAPPELLA: Objection to form
THE WTNESS: Well, I'mnot sure

what you nean, right in the mddle of the

device. It goes from edge to edge.
BY MR MCKEE:

Q Al right. Wuat |'"mgetting at is, if
you | ook at Figure 6B, there's a -- there's a larger
section right in the mddle, below or at the base of
this -- this coupler or cavity, right?

A Yes, and that would apply to 789, and see
what it is in Figure 5.

Q It should be 389.
A 389, yes, correct.
Q Now, Worm does not disclose that air

follows that perineter where you' ve labeled it Ar
Flowin Figure 7, right?

M5. CAPPELLA: Objection to form

THE WTNESS: | don't recall that

Wrm di scl oses that directly as air flow,
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but with the registration bunps that you

see between the two sections, you can see

that you mate the two together until that

regi stration bunp locks it into place,

and there is a gap between the two. So

air flowis going to take place.

BY MR MCKEE:

Q You understand that one -- one thing that
affects fluid communication is the size of the gap
t hrough which the fluid is passing, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: It would affect the
vol unme of the fluid comuni cation.
BY MR MCKEE:

Q And another thing that affects fluid
communi cation is corners, right?

A Yes, that's correct.

Q kay. And in this case, in order for the
air flowto get fromthe exterior of the -- of the
Wrm device into the cavity in the m ddl e,
approximately where 789 is shown, it has to cross --
one, two, three, four, five, six, seven -- eight
corners, right?

A You express themas corners, but if you

| ook at this in three dinension, it's steps, not
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corners, because it's conpletely around the entire
peri phery, the conplete circular aspect of it. So
there are those nunber of steps that one has to
contour, but it's dramng air fromthe entire
circul ar area.

Q And each step represents an angl e that
woul d reduce air flow, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: Not any issue with
t hat statenent.
BY MR MCKEE:

Q When a user draws on the device -- well,
on any device simlar to the one depicted in Wrm
the first place that air will flow at |ow pressure is
t hrough 789, right, the air in the passage?

M5. CAPPELLA: (Objection to form
THE WTNESS:. Wen you say the

first place, I'mnot sure what the extent

of your statenment is or scope of your

statenent. Could you --
BY MR MCKEE

Q Let ne ask it this way.

A | f you have a draw, you're going to --
anyti me you have an opening to the external, there's

going to be draw t hrough that.
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Q There is nore pressure required to pull
air through the perineter of the cartridge and
control body interface than is required to pull air
through the Air Inlet Aperture 789, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: No. There's no

statenent in here as to the size of

either one of these. There's no

statenment as to the size of the opening

that goes to 789. And it is only two

areas that -- on either side that it

woul d be drawi ng from whereas you have

the entire circunference through the step

mechani sm

So, no, it's not -- it's not --
your statenent is not accurate.
BY MR MCKEE:

Q One is a straight path and one is a
convol uted stepw se path, right?

A And correct; and the convol uted stepw se
path has nore surface area through which the flow of
air can take place than the direct path.

Q You have to agree, don't you, that the
gap between the interface -- the gap between the

control body and the cartridge is depicted as being
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much smaller than the air inlet aperture, right?
M5. CAPPELLA: (Objection to form
THE W TNESS: You have to agree

that as |long as you have opening, you're

going to have air intake on both.
BY MR MCKEE:

Q | really don't.

The air inlet aperture is the only air
I nl et passageway described in Worm right?
M5. CAPPELLA: (Objection to form
THE WTNESS: It is an air flow
passageway that was described in Wrm
It's not the only one in which air flow
wi |l take place.
BY MR MCKEE:

Q There is no express disclosure of air
flowing along the -- this perineter that you' ve
| abel ed on Page 164, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: |If you will | ook at

Wrm in Paragraph 76, it states: Wen

draw on the device -- when draw on the

device causing air to enter the Air Inlet

Channel 788 -- that's not 789, that's

788 -- through the Air Inlet Aperture 789
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Q

causes a pressure drop, such pressure
drop is communicated to the Cavity 725.
The match configuration of the Cavity 725
and the Projection 741 preferably does
not substantially forman airtight
connection there between, thus the
pressure drop in the Cavity 725 is

| i kew se communi cated to the Pressure

Channel 785 fromthe first end.

And so forth. So it's stated very

enphatically that it's not a
substantially airtight connecti on.
BY MR MCKEE:

| think you're conpletely m sreading

that. So let's take it one step at a tine.

| f you | ook at Figure 6B, do you see that

it | abels 388?

March 01, 2024

A Fi gure 6B?

Q 6B.

A | see that.

Q 388 is the air inlet channel, right?

A That is an air inlet channel, yes.

Q And it's the air inlet channel

corresponding to 389 Air Inlet Aperture, right?

A It's connected to the air inlet -- the
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389, yes.

Q And Figure 7, it doesn't have a
cross-sectional view like 6B does, right?

A That is a correct statenent.

Q But it's your understanding that simlar

nunbers would relate to simlar structures: that's

what you said earlier, right?

A That's what | said earlier, that's
correct.
Q And so Air Inlet Channel 788 is going to

correspond to Air Inlet Aperture 789, right?

A Well, in Figure 7 they identify 788 and
789 both and they're not the sane.

Q That wasn't ny questi on.

Can you |l ook at Figure 5 then. Figure 5
also identifies Air Inlet Channel 388 and Air Inlet
Aperture 389 and they are not the sane, right?

A That is correct.
Q Figure 7 is representing the exact sane

thing as Figure 5 in this regard, correct?

A Well, if you look at Figure 5, where
you're pointing to there wwth Figure 6B -- correct?

Q Yep.

A Al right. That is a specific cross

section which shows that there is a definite
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connection, in the sane plane, between those two
points. There is not any such cross section in
Figure 7, and what | was pointing to is not in the
sane pl ane.
Q Neither is it in Figure 5 right? And
yet Figure 6B provides a cross section of the 408,
388 and 389, and there is no simlar cross section
for Figure 7, right?
M5. CAPPELLA: (Objection to form
THE WTNESS: In Figure 5 they show
a cross section that goes through 388 and
389, and that's exenplified in Figure 5
and it shows as a cross section in Figure
6B. They are in the sane pl ane.
Wien | go to Figure 7, there is an
indication that -- let nme |ook at this.
"' mnot going to discount the fact they
could be pointing to the sane area.
BY MR MCKEE:
Q That's really all I"mgetting at.

And there's no disclosure in this patent

that -- this reference, | should say, that --

relating to an air inlet channel that's not in the

context of an air inlet aperture such as 789, right?

M5. CAPPELLA: (Objection to form

March 01, 2024
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THE WTNESS:. Say that again,
pl ease.
BY MR MCKEE:

Q The air inlet channel is always discussed
in Wormin connection with the air inlet aperture,
right?

A G ve ne a second. Well, the rest of that
statenent still holds true in Paragraph 76, because
basically what they're doing is they're pointing
to -- they're pointing to what's called a cavity,
725, which is the area in between the two joining
pl aces, and 741, which is the other interface. And
they're saying that that particular step area does
not substantially forman airtight connecti on.

So it's not an airtight connection, so
t herefore one can only conclude that there woul d be
air that's drawn in through that particular step
area, as well as to the 788, 789.

Q What it says is that, because it's not
airtight, the pressure drop in the cavity is
communi cated to the Pressure Channel 785 fromthe
First End 785A, to the Second End 785B, and thus the
Pressure Reduction Space 783, right?

A And it does -- it does say that, as well,

but it also says there's not an airtight connection

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

JLI Ex. 2052, Page 61 of 97



© 00 N o o~ W N PP

N D N N NN BB P PP PP PR R
g A W N P O © 0 N O 0o A W N P O

JOSEPH C. MCALEXANDER, IlI Confidential - Outside AEO March 01, 2024
In the Matter of: Certain Vaporizer Devices

bet ween these two joi ni ng pieces.

Q You're assum ng, aren't you, that the --
that this -- this paragraph, 76, is disclosing that
the entirety of the connection is not airtight,
right?

A It says: Does not substantially form an
airtight connection.

So, yes, there will be parts of it, if
not all of it, that -- that permt and do participate
in air being taken in during the draw.

Q The only place that the airtight
connection matters, according to Paragraph 76, is in
connection with the pressure sensor, right?

M5. CAPPELLA: Objection to form

THE WTNESS: |f | understand your

guestion correctly, anytine you draw and

you have a pressure sensor, then you're

going to be drawing in air. That air is

going to be drawn in because of the nouth

exhibiting a draw. It has nothing to do

with the pressure sensor.

The pressure sensor is going to

| ook at the result of that. Ar flowis

not going to be created because of the

pressure sensor. The pressure sensor
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nmonitors the air flow
BY MR MCKEE:

Q You'd agree that Air Inlet Aperture 789
Is a nore direct route for the air to travel to the
cavity than what you've | abeled as the air flow path,
right?

A It is also an air flow path and it is
nore direct, if by direct you nean straight |ine.

MR. MCKEE: Okay. W can take a
break. We've been going for a little
bit.

THE VI DEOGRAPHER: Coi ng off the
record at 4:14 p. m

(Brief pause.)

THE VI DEOGRAPHER: W' re back on

the record at 4:37 p.m
BY MR MCKEE:

Q Al right. So just a couple nore
guestions about the Worm anti ci pati on ground we've
been tal ki ng about.

Have you ever heard of sonething called a

| abyrinth seal ?

A A labyrinth seal ?

Q Labyrinth seal .

A | can picture what it m ght be, but no,
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not directly.

Q You're aware that there are nechani cal
mechani sns usi ng sequential grooves or interl ocked
grooves --

A Yes.

Q -- for reducing the passage of fluid
al ong, for exanple, a gear, right?

A Yes, that's correct.

Q And the way those work is that every tine
the fluid encounters another bend, the flow of fluid
I s reduced, right?

A That is correct, yes.

Q Ckay. So | want to ask you a coupl e of
guestions about your second invalidity ground, which
Is Wormin conbination with the know edge of a person
of ordinary skill in the art. Specifically, if you
can turn to Paragraph 404 for ne, and that |ooks |ike
it's on Page 180. Just |et ne know when you're
t here.

A 404, |1'mthere.

Q Ckay. So on -- on this Page 180, right
after 404, you have an inmage of Figure 7 from Wrm
right?

A Yes, that's correct.

Q And that's the sanme i nage we tal ked about

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

JLI Ex. 2052, Page 64 of 97



© 00 N o o A W DN PP

N DD D N NDMNDN P P P PP PP PP R
a b~ W N BB O © 00 N OO0 O A W N B O

JOSEPH C. MCALEXANDER, IlI Confidential - Outside AEO March 01, 2024
In the Matter of: Certain Vaporizer Devices

previously, right?

A Correct.

Q And its still has Air Inlet Passage 789,
right?

A Yes.

Q And, in your opinion, Air Inlet Passage

789 is not part of the sealed air flow path of the
clains, right?
M5. CAPPELLA: (Objection to form
THE WTNESS: O the clains, that's
correct.
BY MR MCKEE:

Q But it is part of the air flow path of
the device, right?

A Correct.

Q In this section of your report, you
address, at least in part, the existence of those
Inl et Apertures 789 and 389, right? For exanple, in
Par agr aph 405?

A | do, yes.

Q And it's your opinion that air fromthe
peri phery would join the air evacuated fromthe
pressure reduction space and enter into the
cartridge, pass by the heater and exit into the

snmoker's nouth, right?
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A Correct.

Q And the air at the periphery of the
I nterface connection enters as the negative pressure
| ncreases, right?

A Al so correct.

Q So there is sone anount of negative
pressure at which air is not entering on the
peri phery, correct?

A | can i nmagi ne such.

Q And then you say: However, for
enbodi nents in which the Air Inlet Aperture 789 and
Air Inlet Channel 788 are not used, it would have
been obvious to a POSITA that anbient air would enter
t hrough the periphery at the interface connection
because it is the only source of anbient air in Wrm
as shown in Figure 7 above.

Right? | was reading from 405.

A Yes.

Q But the enbodi nents shown in Figure 7 and
Figure 5 are enbodinents in which Air Inlet Aperture
789 or 389 and Air Inlet Channels 3 -- 788 or 388 are
used, right?

A They are used, and in addition to the
i nterface between the two.

Q So, at a mninmum in those enbodi nents,

’é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com

JLI Ex. 2052, Page 66 of 97



© 00 N o o A W DN PP

N DD D N NDMNDN P P P PP PP PP R
a b~ W N BB O © 00 N OO0 O A W N B O

JOSEPH C. MCALEXANDER, IlI Confidential - Outside AEO March 01, 2024
In the Matter of: Certain Vaporizer Devices

Figure 5 and Figure 7, the periphery is not the only
source of anbient air?
M5. CAPPELLA: (Objection to form
THE WTNESS: That's correct, yes.
| think that's consistent with what we
t al ked about before.
(McAl exander Deposition Exhibit No.
10 was marked for the record.)
BY MR MCKEE:
Q Ckay. | have marked as Exhibit 10,
I nternational Publication No. WO 2012/142293 to
Levitz.
M. MAI exander, please |et nme know when

you have that in front of you.

A Ckay. | have Levitz, Exhibit 10.
Q Al right. And if you could turn to
Page -- if you could turn to Page 184. You actually

rely on Levitz for two different things. The first
of which is air inlets at the interface of the

battery portion and the cartridge, right?

A Yes.
Q And the second -- we'll get toin a
nmonment -- is reversing Wormis nmal e and fenal e

connectors, that's on Page 189, right?

A Yes, that's correct.
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Q So let's focus on the first one, the air
inlets. And |I'mfocusing on Paragraph 220.

It's your opinion that a person of skil
in the art would have been notivated to | ocate the
air inlet at the interface to the connection between
the battery portion and the cartridge because Wrm
teaches the di sadvantages of the sealed air flow path

entering the battery conpartnent, right?

A | s that Paragraph 2207
Q 420.
A 420. | was going to say, wonder why

we' re goi ng back there.

Q So | can read that again if you need ne
to, but | was just reading the first sentence.

A That's what it states, yes.

Q And in support there, you cite in a
footnote Paragraph 5 of Worm right?

A Yes, that's correct.
Q And in particular, Wrmsays that -- |et
me get the rest of it -- Wormsays in that paragraph

that: This can incorporate a coupler elenent that

i ncl udes an exterior opening and allows external air
to enter the device, and a pressure channel that
communi cates a pressure drop caused by the drawn air

to an isolated segnent of the device that includes a
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portion of the pressure sensor.
Do you see that?

A Yes.

Q Air Inlet Aperture 389 and 789 is an
exterior opening in the coupler elenent, right?

M5. CAPPELLA: (Objection to form
THE WTNESS:. It is such, yes.
BY MR MCKEE:

Q And then it says, and this is the portion
you cite: Such coupler can particularly be useful to
reduce or prevent passage of liquid froman attached
cartridge, through the coupler and into the control
body, and thus reduce or prevent contam nation of the
sensor or other electronic elenments present in the
control body.

Did | read that right?

A Yes, you did.

Q Al right. In the enbodi nents shown in
Figures 5 and 7 of Worm the pressure sensor is
already in an isol ated segnent of the device, right?

A In Figures 5 and 7, that is correct.

Q And Worm teaches in Figure 5 that having
the pressure sensor in an isolated segnent of the
device is already useful to reduce or prevent passage

of liquid fromthe cartridge through the coupler,
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correct?

A Wll, there is an isolation that is shown
in Figure 5. |'ve answered that. It's also shown in
Figure 7. And if you'll |ook, for instance, in

Figure 7, Worm describes Figure 7 as: The parti al
sectional view of an electronic snoking article
according to a further exanple enbodi nent of the
present disclosure showing a control body connected
to a cartridge via the control body coupler.
So there's a coupler that's between the

t wo.

Q | think you're thinking along the sane

lines | am but --

A That's scary.
Q Now i n your report -- in your report, the
reason that you say a person of skill in the art

woul d have been notivated to nodify Wormin view of
Levitz to locate the air inlet at the interface to

t he connection between the battery portion and
cartridge is a disadvantage that Wrm al ready sol ves
by having its pressure sensor in an isol ated segnent
of what it calls -- what it calls the device, right?

A Well, | had nade representation that Wrm

di scl osed all of the elenents in the claimto begin

with. And |'ve al so nade the observation that
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obvi ousness in light of a person skill in the art and
also with Levitz added to it; but Wrm does discl ose
all of what | think is required for the clains.

Q And | fully get that, but here we're not
fog about Wormby itself, right? Here we're talking
about why you would nodify Wormin view of Levitz.

And what you've identified is an all eged
di sadvant age described in Wormthat Wrnis discl osed
enbodi nents al ready sol ves, right?

A Certainly | have represented that Worm
has al ready sol ved that, already has provided.

Excuse ne. But as a -- as far as the air inlets,
|'ve also represented that there are a nunber of
ot her patents and publications, that |'ve identified
on Pages 186 and 187, leading up to the consideration
of Levitz and showi ng that there are other design
choices, that it's clear fromthe art as to the
| ocation of the air inlets.

And then further go into the fact that
t he desi gns between Levitz and Worm are very simlar.
So there's certainly a rationale to nmake a
conmbi nation. Both describe the e-cigarette with the
two portions, a battery and the atom zer or
cartom zer, and they use nechani cal couplers and

enbeddi ng those nechanical couplers. The air inlets
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and nmechani cal couplers just give further safety,
precauti on.

So do | agree that Wrm has al ready
solved it? Yes, |'ve already represented that as an
anticipation argunent; but |'ve also said it's also
reasonable to | ook at other ways to design it and
Levitz provides sone indication for that.

Q You understand that notivation to conbi ne
requires a specific reason that Levitz would have
been conbined, not sinply that it could have been
conbi ned?

M5. CAPPELLA: (Objection to form

THE WTNESS: | realize that, and

you're right, it's not a coul d- have,

woul d- have, shoul d-have. It's that

there's a reasonabl eness to do so. And

so when | |look at the clear teaching of

the way in which Levitz -- or the way in

whi ch Worm does it, but if you want to

| ook at it fromthe consideration of

mal e-femal e versus fenmal e-mal e

connectors, then there would be other

consi derations as to where you pl ace

those inlets for the air flow to take

pl ace.
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So, yes, | think it's a reasonable
expectation of success and a reasonabl e
rati onal e to conbi ne those.
BY MR MCKEE:
Q Let ne ask you this.
| n Paragraph 417, you explain that a
POSI TA woul d have understood, right? That's how you
begi n t hat paragraph?

A Yes, that's correct.

Q And then in Paragraph 418 you say a
POSI TA woul d have recogni zed, right?

A Correct.

Q And then in 420, you say a POSI TA would
have been notivated, right?

A That is correct. Al three are correct.

Q And you say, because Wrmteaches the

di sadvant ages of the sealed air flow path entering
the battery conpartnent, right?

A Yes.

Q But Worm does not teach that that is a
di sadvantage with the device it already discloses,
right? |In fact, Wrmteaches that those
di sadvantages are prevented in the very paragraph
that you cite?

A Worm di scl oses in sone of the figures,
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such as Figure 2, a direct connection between the
two. He al so shows, when you nove up toward Fi gures
5to 7, you're |looking at the addition of a coupler.
And so he's showi ng both, and he's show ng each one
of these as inprovenents, specifically to prevent the
passage of liquid into that particular area and
contam nate the sensor or the other electronic
el enent s.

So froma general summary of the
di scl osure, that's what he presents, and then he goes
through multiple different enbodinments. And it's
Figure 7, specifically, is a further exanple. And so
it's building -- each one of these is building on the
other to further segregate and isolate. So know ng
that that's the progression of how can one further
segregate and isolate, Levitz cones in wth
addi tional considerations, even to the extent that
you can reverse the polarity of the male, fenale
connecti ons.

Q You agree that in the enbodi nents of Wrm
shown in Figures 5 and 7 there is no di sadvant age of
the sealed air flow path entering the battery
conpartnent, right?

A | believe in Figures 5 and 7 that Wrm

has descri bed and enabled a way in which you can
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achi eve that result, yes.

Q Now, if you turn back a couple pages to
185, you have a figure that you' ve | abel ed Mddified
wor m

Do you see that?

A Yes, | do.

Q This figure | abeled Mdified Wrm
represents your opinion regardi ng what the

conbi nati on of Worm and Levitz would | ook |i ke,

right?
A Yes.
Q And you agree that Air Inlet Path 789 is
still there, right?
M5. CAPPELLA: (Objection to form
THE WTNESS: 789, in the center,
iIs still there, yes. And so you can,

t hrough the Worm have access to that
through the air inlet that is in the sane
pl ane. And what |'ve shown here is the
air inlet is not in the sane plane. So
It still has access to that center

portion, but it is nodified, it is

different.
BY MR MCKEE:
Q The air inlet that you've circled in red
/. 800.211.DEPO (3376)
é ESQUIRE EsquireSolutions.com

JLI Ex. 2052, Page 75 of 97



© 00 N o o B~ W N PP

N D N N NN B P P P PP PR
g A W N P O © 0 N O 0o A W N P O

JOSEPH C. MCALEXANDER, Ill Confidential - Outside AEO March 01, 2024

In the Matter of: Certain Vaporizer Devices

there --

A Yes, sSir.

Q -- in the Mdified Wrmfigure on Page
185, that still is part of an air passageway that

flows along the periphery of the interface between
the cartridge and the control body, right?

A Yes, that is correct.

Q And then we advance ahead for your second
Wrm and Levitz opinion.

It's your opinion that, in the
conbi nation of Worm and Levitz, the battery portion
woul d include the femal e connector for receiving the
cartom zer and the cartom zers would include a nale
connector, right?

A That's correct, and | show the
nodi fi cation on Page 190.

Q And this nodified enbodi nent, though, you
have renmoved the Air Inlet Aperture 789, correct?

A That's correct, because in this nodified
version uses a nmale-female reversal, you're actually
noving the air inlet for the air flow further away
fromthe battery conpartnment. So all of it actually
operates as a further safety advantage to using this
ki nd of approach.

Q So Worm di scloses an air inlet, but in
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t he proposed conbi nati on you have renoved it, right?

A No. The air inlet is shown on the right
side rather than the left side since we've reversed
the -- reversed the connections between fenal e and
male. So now the air flowis through that inlet, if
you wll, where I've identified on Page 190 the air
flow arrows. The tip of the arrows is the inlet.
That's the point at which the air enters into the
structure.

Q Right. You' ve renoved Air Inlet Aperture
789 and Air Inlet Channel 788, correct?

A | " ve renoved those because they were
closer to the battery conpartnent and, instead, |'m
using the air inlet as far as where |I've drawn the
air flow

Again, it's follow ng the sane aspect as
what | have shown earlier in Worm Figure 7, but it
Is -- by reversing the connectors, it is noving that
air intake closer to the nouthpiece and further away
fromthe battery conpartnent so that it's an expected
result, which would be an inprovenent.

MR. MCKEE: | nove to strike as

nonr esponsi ve.

BY MR MCKEE:
Q You' ve renoved Air Aperture 789 and Air
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I nl et Channel 788 fromWrmin the proposed
conbi nation of Wormin view of Levitz that you depi ct
on Page 190, right? Those elenents are not there?
M5. CAPPELLA: (Objection to form
THE WTNESS:. Correct, they're not
t here because | reversed the connectors.
BY MR MCKEE:

Q And the only rationale that you provide
for why a person of skill in the art would have been
notivated to nake the nodification of Worm that you
propose, switching the male and fenmal e connectors, is
i n Paragraph 427, where you say: That is because the
mal e and fenal e coupling arrangenent is no nore than
a desi gn choice.

Ri ght ?

A | have stated that in Paragraph 427. |
followed that in Paragraph 428, said that there would
be reasonabl e expectation of success by reversing the
coupling. It would not have inpacted the rest of the
device in any neani ngful way.

Q You understand that notivation to conbi ne
and reasonabl e expectation of success are separate
guestions, right? You have to have a reason to nake
t he nodification, and then you have to have a

reasonabl e expectation of success in doing so, right?
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A | think that there are two prongs to
t hat, yes.

Q Ckay.

A And so there's a reason --

Q And so the first prong, the only thing
you have in your report is Paragraph 427, right?

A Well, that is a reason.

Q It is the only reason you articulate in

your report, right?
M5. CAPPELLA: (Objection to form
THE WTNESS: It is a reason that
articulated in nmy report.
BY MR MCKEE:
Q And you identify no other reasons in your
report, correct?
A It is a reason.
Q Not ny questi on.
It is the only reason in your report,
right?
M5. CAPPELLA: (Objection to form
MR. MCKEE: | nean, this section of
your report is a page and a half, and
there's only one paragraph that begins
wth: A POSITA woul d have been noti vat ed

to make the nodification.
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So | don't know why this is a
difficult question to answer.
THE WTNESS:. Well, |'ve already

gi ven you an answer to it. | was just

| ooking to see if there was sone ot her

way to structure an answer to you.

BY MR MCKEE:

Q You keep saying it is a reason. It is
the only reason that you identify in your report why
a person of ordinary skill in the art would have been
notivated to nmake the conbination, correct?

M5. CAPPELLA: (Objection to form
THE WTNESS: It is not the only
reason for the combination. It is

because we've al so tal ked about the air

pat hway. But fromthe nale-fenale

connector, this is the only reason |

suggest ed, yes.

MR, MCKEE: Ckay. |I'mgoing to
mark two exhibits.

(McAl exander Deposition Exhibit

Nos. 11 and 12 were nmarked for the

record.)
BY MR MCKEE:
Q So |'ve marked as Exhibit 11, U S. Patent
L/ 211.
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Application Publication No. 2014/0318559, Thorens;
and as Exhibit 12, U S. Patent Application
Publ i cati on No. 2015/0020831 to Wi gensberg. And |
believe you' ve referred to Exhibit 11 as Thorens
' 5597

A That is correct.

Q Al right. So when you're ready, if you
could turn to Page 194 for ne.

A kay. |'ve got Page 194.

Q So what you've drawn here -- included at
the top of the page, rather, is an annotated version

of Thorens '559's Figure 3, right?

A Are you tal king about at the top of page
1937

Q | asked about 194, for Thorens.

A Thank you. Yes, that's Figure 304.

Q And what you've | abeled here is there is
a nout hpiece on the left, right?

A Yes, that's correct.

Q It then has an internal liquid cartridge,
right?

A It has a liquid cartridge, that's
correct.

Q And that slides into an outer shell,
right?
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A Correct.

Q It discloses an air inlet that you've
| abel ed in blue, right?

A Al so correct.

Q And all the way at the tail end of the
device is a puff indicator light, right?

A That is correct.

Q And then it's also got the thing which
you' ve | abeled in orange, which is a puff detection
system that Thorens nunbers 107, right?

A Ri ght.

Q And bel ow that, on the other side of the
air inlet, is another cylindrical object that Thorens
| abels Gircuitry 105, right?

A That is also correct, he labeled it 105.

Q Now, Thorens teaches that Puff Detection
System 107 and Circuitry 105 have el ectri cal
connections that it labels 111 in Figure 1 to the
shell, right?

A Yes, that's correct.

Q And then at the very top of the shell
where the nout hpiece and cartridge insert, there are

El ectrical Contacts 113, right?

A That is correct.

Q And the way Thorens '559 works, according
/. 800.211.DEPO (3376
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to its disclosure, is that air enters at Air Inlets
115 and it flows through and around this Puff
Det ection System 107, right?
A That woul d be correct.
Q Al right. And Puff Detection System
107, that is an air flow sensor, right?
M5. CAPPELLA: Objection to form
THE WTNESS: 107 is identified as
a puff detection system
BY MR MCKEE:
Q And if you |l ook at Paragraph 15, it says:
Preferably, the electric circuitry conprises a sensor

to detect air floor indicative of a user taking a

puf f.
That's a puff detection system right?
A Yes.
Q Al right. There is no disclosure in

Thorens ' 559 that uses a pressure sensor, is there?
M5. CAPPELLA: Objection to form
THE WTNESS: It's a sensor to
detect air flow, and it says it may be an
el ectronechani cal device; alternately, it
can be nechanical, optical,
opto-electrical, MEMS. It gives a nunber

of different arrangenents in which that
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sensor can be arranged.
BY MR MCKEE:
Q And in which an air flow sensor can be

arranged, right?

A Yes, and one way to detect air flowis
pressure.
Q Does it say that one of the ways of

arranging the air flow sensor is as a pressure

sensor ?

A | don't believe it uses the word
pressure. It uses air flow sensor.

Q But you think it could be a pressure
sensor ?

A Pressure sensor is a type of sensor that

is used for el ectronechani cal MEMS.

Q Ckay. So you've got Thorens '559. It
t eaches, according to you, a Pressure Sensor 107.
And then what you do is you take another reference
Wi gensberg, that also has a pressure sensor, right?
You can see that, what you have from Wi gensberg, on
Page 193.

A Correct.

Q Al right. So what you've proposed is
that, in conbination, Thorens '559 and Wi gensberg,

it looks as you' ve depicted on Page 196, where you
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renove Thorens '559's existing Puff Detection System
107, which you say is a pressure sensor, and you
renove its Circuitry 105, and you renove its battery
and it's -- its light at the end of the puff
i ndi cator, and you replace all that stuff with
Wei gensberg, right?

M5. CAPPELLA: (Objection to form

THE WTNESS: | disagree with your

characterization. Thorens identifies an

insertable cartridge with an air space

for the air to pass through. It has the
chanber that -- the reservoir, if you
will, for the liquid. It has the w cking
aspect. It has the thernmal heating

aspect. Air passage to the nouthpiece.
It has all of that.

And so, yes, there is a puff
i ndicator light in Thorens down at the
tip which says that there's already
el ectrical wiring that has to be between
the sensor and the puff indicator |ight
because ot herwi se you wouldn't be able to
have the puff indicator |light turn on.
So the wiring is already there. Control

is there. Sensing is already there.
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Now, yes, in light of what is
taught -- what is taught and what |'ve
shown is, it's nerely noving the pressure
sensor down to the end, which is as
taught by -- it's taught by the Exhibit
12, which is Wigensberg. So it's not a
bunch of stuff that's changed. The
wiring is already there. 1It's just a
matter of where it's placed.

BY MR MCKEE:

Q You said that you disagree with ny
characterization, but then none of your answer
di sagreed with ny characterization.

So is there sonething in particul ar about

nmy characterization you di sagreed with?

A Yes.

Q What ?

A You made it sound |ike a conplicated
mess. It's not. It's just this is a design
iteration that one can -- in terns of where to place

the sensor, and the wiring is already there to do it.
So it's not a major task.

Q Al right. Let ne ask nmy question again
t hen, because, again, it had nothing to do with ny

guesti on.
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So what you' ve proposed, as shown on Page
196, is that, in conbination, you renove Thorens
'559's puff detection system right?

A | nove it.

Q But there's no Puff Detection System 107
anynore? You're not taking that el enment from Thorens
in this conbination, right?

M5. CAPPELLA: (Objection as to
form

THE W TNESS: Thorens has a puff
detection system So does Wi gensberg.

VWhat |'msaying is I'"musing the one from

Wei gensberg. You don't need to have two

puf f detection systens.

BY MR MCKEE:

Q You' ve taken Thorens' out in conbination,
right?

A You can say | took it out or |I noved it
to the end.

Q |"mgoing to say you took it out, because
that's what you did. You are taking a different
structure from Wi gensberg.

You al so renove Thorens '599's Circuitry
105, right?
M5. CAPPELLA: (Objection to form
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THE WTNESS: | stated in Paragraph
441 that | nodified Thorens: Pressure
sensor circuitry and LED are repl aced by
Wei gensberg control circuit, pressure

sensor and LED as a tip.

That's what | did. | conbined the
t wo.
BY MR MCKEE:
Q Right. So you've renoved Thorens'

pressure sensor circuitry and LED, and you've
replaced themw th el enents from Wi gensberg, in
conbi nation, right?

A | n maki ng the conbination, | only need
themin one place. So in noving them it's
I ncorporating that which is taught by Wi gensberg
Wi thin the construct of what was taught by Thorens.

Q So your opinion is that, even though
Thorens ' 559 al ready has a pressure sensor circuitry
and LED, that you would use a different pressure
sensor circuitry and LED fromthis other reference,
Wei gensberg, right?

A Vell, it seens to ne to be an inprovenent
by conbi ning them because rather than having the
di stinctive displacenent between the sensor and the

I ndi cator, according to Weigensberg | can actually
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have the sensor and the indicator at the sane end.
So it seened |ike an inprovenent and it's an easy
desi gn i nprovenent.

Q And is that the standard for obvi ousness,

an easy design inprovenent?

A |"mjust saying that is an easy design
| mprovenent.
Q | s that your understanding for why you

say this woul d have been obvi ous?
M5. CAPPELLA: (Objection to form
BY MR MCKEE:
Q O does that, in fact, have nothing to do
wi th the obviousness inquiry?
M5. CAPPELLA: Sane objection.
THE WTNESS: The distinction is,
I s whether or not the clained invention
as a whole woul d have been obvi ous before
the effective filing date. And so |
| ooked at, for instance, whether -- just
because it's a simlarity is not enough
of a reason -- okay? | agreed with that.
It's not enough to support a
determination if it's a broad, generic
di sclosure. I'mnot doing that. It's a

very technical, direct disclosure between
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Wi gensber g.

And so when | | ook at the fact that
Thorens has a |light indicator -- has an
I ndi cator at the opposite end from where
the pressure -- where the sensor is
making this determnation, that there is
a clear reason to conbine it with -- with
t he Wi gensberg because it gets the |ight
I ndi cator closer to the sensor, so |I'm
meeting that obligation.

I n order to show obvi ousness, facts
must have a showi ng that, when conbi ned,
they yield a predictable result, and |I've
shown that, as well. So I followed
one-by-one the particul ar paraneters that
are required to make an obvi ousness
conbi nati on.

BY MR MCKEE:
Q | didn't know you were a |lawer. That's
good to know.

Thorens ' 559 teaches a device that
operates by having air flow through and around a Puff
Det ection System 107, right?

M5. CAPPELLA: (Objection to form

THE WTNESS: The -- the statenent
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I n Thorens at Paragraph 46 is that the
Crcuitry 105 and the puff detection
system are programmble. The Circuitry
105 and Puff Detection System 107 can be
used to nmanage the device operation in
this enbodi nent, and | quote: Wen the
Puff Detection System 107 senses the user

taking a puff.

Q Do you see Figure 3?

A Yes, | see it on Page 194.

Q The dashed |line indicates air flow,
right?

A Yes, it indicates air flow around the

peri phery of the reservoir area.

Q And al so past the Puff Detection System
107, right, which is downstreamfromthe air inlet?

A In this particular case -- downstream
from what ?

Q The air inlet.

A Well, it's actually right at the air
i nlet.

Q The air noves downstreamfromthe air

inlet, past the puff detection system right?
A Well, it noves certainly, in quotes,

downstream if you look at it going toward the
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nmout hpi ece, yes.

Q And that's what any person skilled in the
art inthis field would understand downstreamto
mean, right?

A | would have to | ook at the word
downstreamin terns of context; but in this
particular instance, | discuss in that in terns of
the detection toward the nout hpiece that's consistent
with a draw, which is what we're tal king about.

Q The Puff Detection System 107 in Thorens,
It is not a differential pressure sensor, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: It doesn't state one

way or the other. [It's a puff detection

system that detects or senses the user

taking a puff.

BY MR MCKEE:

Q It al so doesn't disclose any gasket
sealing the anbient pressure side of Puff Detection
System 107, if there were one, fromthe opposite side
of Puff Detection System 107, right?

A The -- the aspects that you are referring
to is looking at the conbination, and I'm | ooking at
t hose being perfornmed by Wi gensberg for those

particular claimlimtations.
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Q | "' mactual ly asking just about Thorens
first. | understand you're substituting Wi gensberg
for a nunber of el enents.

But Thorens does not disclose any gasket
seal ing the anbient pressure side of its Puff
Detection System 107 fromthe opposite side of Puff
Detection System 107, assumi ng there is an anbi ent

side, right?

A Yeah, Thorens does not describe that.

Q Differential pressure sensors were known
in 2008, right?

A Yes.

Q And 2008 is when the Foreign Priority

Application for Thorens '559 was filed, according to

the first page of the reference?

A 2008, yes.
Q And yet the inventors of Thorens '559 do
not disclose the use of a pressure -- a differential

pressure sensor in this patent application, right?
M5. CAPPELLA: (Objection to form
THE WTNESS: |'ve already read
into the record the different types of
sensors that it described.
BY MR- MCKEE:
Q None of which is described as being a
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differential pressure sensor, right?

A That -- those particular words are not
used.

Q And your opinion boils down to that
differential pressure sensors are better than
absol ute sensors, basically, right?

A It depends on the applications.

Q And, therefore, a differential pressure
sensor woul d have been obvi ous over any pressure
sensor that Thorens uses if it's not differential,
right?

M5. CAPPELLA: (Objection to form
THE WTNESS: A differentia

pressure sensor is one in which you can

singularly detect the difference between

the vacuumthat's created by the puff and

the anbient air. So it's a single sensor

approach, which is a -- which | think is

a better approach.

BY MR MCKEE:

Q Thorens, though, is also a single sensor
approach, right?

A That is correct.

Q And it's, by all indication, a functional

device, right?
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A All indications, yes.
MR. MCKEE: We can take a break.
It's been about an hour.
THE VI DEOGRAPHER: Goi ng off the
record at 5:30 p. m
(Brief pause.)
THE VI DEOCCRAPHER: W are back on
the record at 5:47 p. m
BY MR MCKEE:
Q So if you could turn for ne to Figure 7
of Worm which is Exhibit 9 for this deposition.
It's probably on the pile on the left.

A Ckay.

Q You have Figure 7 up?

A | have it.

Q And it's your opinion -- | think we've
wel | established this -- that the air flow path is

the perineter between the cartridge and the body,
right?

A The cl ai m path, yes.

Q That's the air flow path that you're
relying on?

A That is correct.

Q And that is an air flow path that

comruni cates pressure froma user drawing on the
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device via fluid comunication, right?

A Correct.

Q Al right. Now, the -- the air flow path
that you have indicated, it has these -- it has these
steps that go up, right, towards the --

A W' ve established that, yes.

Q Yeah. The pressure of a user's draw at
the second step is less than the pressure of the
user's draw at the first step, right?

M5. CAPPELLA: (Objection to form
THE WTNESS: Let's nake sure that

we are tal king about the sane direction.

| think -- when you say first and second

step, you're talking about fromthe air

I nl et side?

BY MR MCKEE:
Q No. |'mtalking about from-- so the
user's draw creates -- | guess it creates a negative

pressure, right?

A Correct.
Q I n absolute terns, that negative pressure
Is going to be greatest at the base of the -- right

near where 788 is indicated on the figure, right?

A Correct.
Q And then as you go along the air inlet
. 211,
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pat hway that you've identified, the absolute val ue of

t hat pressure decreases, right?

A | would say that's correct.
Q And so the absolute value of the pressure
at the first step, fromthe perspective of the -- the

center of the device where the draw is occurring,
it's going to be greater than the absol ute val ue of
the pressure at the second step, right?

A The value of the pressure is going to
continue to increase as you get further away fromthe

m ddl e, fromthe center.

Q Because it's a negative nunber?
A Correct.
Q Al right. So the absol ute val ue

decr eases?

A That's a proper way to say that, yes.
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