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PROCEEDINGS

JUDGE HOSKINS: Thisis Administrative Patent Judge George
Hoskins. We're here today for oral argument in tworelated IPR proceedings
that are challenging the same patent. So the proceedings are IPR2022-
01291, and IPR2022-01465. Andthe Patentis U.S. Patent Number
10,687,745. Our Petitioner here todayis Apple Inc., and our PatentOwner
iIs Masimo Corporation. And I am joined by my two panel colleagues,
Judges Josiah Cocks, and Robert Pollock today. So, with that introduction,
let me get some introductions into therecord from our parties. And we'll
start with counsel for Petitioner, please.

MR. STEPHENS: Thankyou, Your Honors. Thisis Nick
Stephens from Fish & Richardson on behalf of Petitioner, Apple Inc. I'm
here with my colleagues, Karl Renner, and Andrew Patrick. AndKim
Leung is joining us remotely from our San Diego office.

JUDGE HOSKINS: Thankyou, Mr. Stephens andwelcome to the
Board, well, re-welcome to the Board this afternoon. And so, an appearance
from Patent Owner, please.

MR. HELM: Hello, Your Honor. Jeremiah Helm on behalfof
Masimo. I'm from the firm of Knobbe, Martens, and I'm here with Carol
Pitzel Cruz, Brian Claassen and Daniel Kiang, my partners here at Knobbe.

JUDGE HOSKINS: Thankyou, Mr. Helm, andalso welcometo
the Board here today. So, | guess particularly with respectto Mr. Helm, we
intend to do this afternoon under the same procedurethat we did this
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morning. Andso, I'm not inclinedto go through the whole procedure, but
even though it was the same firm from Patent Owner herethis moming, it
wasn't you. So do you have any questions or concerns about how we're
goingto proceed today?

MR. HELM: No, YourHonor. If I may just confirmmy
understanding, the first session will be the public session, and then we'll
move on to the confidential session. In each case, Patent Owner will go
second.

JUDGE HOSKINS: Thatis correct.

MR. HELM: Thank you very much, Your Honor.

JUDGE HOSKINS: Andalso importantly, we're not going to ask
for a reservation of time up front for eitherthe reply portion of Petitioner's
argument in each session, or up front now for a reservation for the second
session. We're just goingto let you talk and when you wantto stop, you can
stop, and then whatever is left over, you have then left over for the
remaining sessions. The difference, I guess, from this case to the case this
morningwas you each have 75 minutes in this case as opposed to 60 in the
morning. So, with that, let mejust -- I think we're ready togoand I can turn
it over to Petitioner unless, Mr. Stephens, you have any questionsabout how
procedure-wise we're going to proceedtoday.

MR. STEPHENS: No questions. Thank you, Your Honor.

JUDGE HOSKINS: Okay. Well, then, when you are ready to
begin, you maybegin. And, you know, please keep track of your own time.
We'll also be keeping track of your time. Andwhen you do begin, we'll start

the clock on ourend. So, thank you very much.
4
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MR. STEPHENS: May it please the Board. Good afternoon, Your
Honors. I'll be starting the open session today on behalf of Petitioner,
Apple. As | mentioned earlier during our appearances, Kim Leungis also
with us. AndKim, I'll be transitioning to Kim for the second half of our
open proceeding. And then during the closed session, we intend to, for Karl
Renner to presentwith respect to issues involving confidential information.

The 1291 Petition challenges three Independent Claims of the '745
Patent. Claims1, 15,and 20. Specifically, Grounds 1A through 1B,
challenge Claim 1 as obvious based on Iwamiya and Sarantos, and Claims
15 and 20 are challenged as obvious based on the combination of Iwamiya,
Sarantos, and Ventkatraman. The 1465 Petition then challenges claims that
depend from each of these Independent Claims and thus addresses
obviousness of the limitations of 1, 15 and 20 in the samemanner asthe
1291 Petition. During trial, Masimo's not disputed that almost all of the
limitations in Independent Claims 1, 15 and 20 are disclosed or rendered
obvious by the applied prior art. We'd be happy to address any questions
from Your Honors today regarding the prior art mappingsor any of the
limitations, but unless there's specific questions, we intend to focus our time
on the limitationsthat have been disputed, and we'll leave our arguments
with respect to the other limitationsand Dependent Claim 25 to the papers.

So, with that, I'd like to turn to slide 11 of our demonstratives.
And the first limitation that'sbeen disputed appearsin both Independent
Claims1and20. These claimsrequire asurface comprisinga dark-colored
coating, the surface configured to be positioned between the plurality of
photodiodes and the tissue when the physiological monitoring device isin

5
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use. We show that thislimitation would be obvious based on theteachings
of lwamiyain view of Sarantos. Turningto slide 12 of our demonstratives,
we can see that lIwamiya discloses a light-shielding frame 18 to surround a
light-receiving unit9. The light-shielding frame being highlighted in pinkin
the figure depicted on slide 12, and the light receiving unit 9 in yellow.
While asingle light receiving unit 9 is shown in this figure, the text also
explains that photodiode 9 would consist of -- include a plurality of
photodiodes 9. Slide 13. Sarantos teaches a dark colored coating to shield
light. Forthedetailsof materials with optical properties that wouldachieve
Iwamiya's desired light shielding function, the Petition explainsthat a
POSITA would turn to these teachings in Sarantos. And we can see that
Sarantos discloses in Figure 22 the use of a dark colored coating 2276 that
Sarantos referstoasan in-mold label, which may be black or otherwise
opaqgue, and which is also positioned between the photodiodes 2212 and the
patient'stissue in use. And Sarantosexplainsthatthein-mold label prevents
light from entering or exiting the PPG sensorexcept through window
regions 2226, and it also prevents stray light from other sources, e.g.,
ambient light, from reaching the photodetector elements.

Slide 14. With respectto the combination, the Petition and Dr.
Anthonyexplained that it would be obvious to combine the teachings of
Iwamiya and Sarantos, specifically by integrating an in-mold label or other
black or opaque material as disclosed by Sarantosin the light shielding
frame 18 of Iwamiyato serve the purpose indicated by the component's
name, shielding the photodiodes 9 from stray light and thereby ensuring the
accuracy of the sensor. Andon slide 16, we see the analysis from Dr.

6
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Anthony's declaration, where he indicates that the in-mold label, or a dark
color coating as taught in Sarantos, would be obvious to apply further for
limiting reflections in the device of Sarantos -- of Iwamiya. And limiting
reflections is an important benefit that would be achieved by the use of a
dark color coatingas taughtin Sarantos. If we go toslide 15, there'safigure
depicted, a cross-section of Iwamiya's sensor, and we can see that around the
exterior of the light-shielding frame 18, highlighted in red on slide 15,
there's a cavity in which light that reflects from thetissue may be directed to
this cavity surrounding the light-shielding frame 18. So, one of the reasons
thataPOSITA would look to a dark-colored coating, as taught in Sarantos,
to be applied to the exterior of the light shielding frame 18 would be to limit
reflections andthereby mitigate the effect of multiple scattering that could
occur with an otherwise reflective material, for example. So, any light that
is initially reflected from the patient's tissue into the cavity surrounding the
light shielding frame 18, with the use of a dark-colored coating, the light
would be absorbed and there would be less opportunity for that light to
reflect back to the patient's tissue and then again in through the optical filter
to the photodetector.

The concept of multiple scattering was known long before the '745
Patent. Slides18and 19, sorry 17 and 18, we've provided various pieces of
corroborating evidence that disclose this concept. It'salso discussedin the
background section and elsewhere in the 745 Patent. And Dr. Anthony
explained again that the application of a dark-colored coating to the light
shielding framewouldboth provide a material that would be obvious to
serve the function indicated by the name of the light shielding frame, but

7
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also to reduce the reflections and multiple scattering. We would briefly just
note that Masimo has contested whetherthere would be any benefit to the
use of a dark-colored coating as applied to lIwamiya. Butifwe look at the
evidence they've submitted to that effect, Dr. Duckworthfailed to account
for the possibility, thisison slide 19, | apologize, for the possibility of
multiple scattering in lwamiya's device. So, he was focused on light that
would simply reflect within the cavity andbe directed solely through the
optical filter 17. Butwhat we see beneath, the optical filter 17, shaded in
blue, iswhat Iwamiya refersto as thescattered light taking unit8. And
that's simply atransparentlens made out of glass or a plastic resin. That
wouldallow light not just to reflect from the cavity back, you know, to the
photo detector 9 through thefilter, butalso back to the patient's tissue,
rendering it susceptible to multiple scattering.

Next, I'd liketo turn toslide 23. Andasto Independent Claim 15,
as highlighted on this slide, claim 15 requires a plurality of photodiodes,
where the plurality of photodiodes are arrangedin an array having a spatial
configuration corresponding to a shape of the portion of the tissue
measurement site encircled by the light block. Claim 6 and 26, whichare
challenged in the 1465 Petition, include similar language as we see in claim
15.

Turningtoslide 28. In mapping this elementof claim 15, we -- the
Petition cited to lwamiya's teaching at column 14, lines 32 to 41, regarding
the plurality of light receiving units 9 being two-dimensionally disposed on
the same circumference centered on an optical axis of the scattered light-
takingunit8. So, given aplurality of light receivingunits 9 that are two-

8
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dimensionally disposed on a, you know, quote, same circumference as
taughtin lwamiya. lwamiyadisposesand renders obvious an array having a
spatial configuration corresponding to the circular light block, exactly as
claim 15 describes.

JUDGE HOSKINS: Mr. Stephens, --

MR. STEPHENS: Yes.

JUDGE HOSKINS: --thisisJudge Hoskins. Canyou point --
what is the light block in lwamiya according to your mapping?

MR. STEPHENS: Yeah, thank you, Your Honor. Thelightblock
Is formed by the reflective layers 13 and 15 that surroundthe annular light
guidingunit7. AndI'm lookingthrough our demonstratives to see if we
have a good figure of that available. Slide 15, for example. Looking at
Figure 4 in lwamiya, you see the structure that's denoted 7, which contains
two components, there's an upper portion 11, and a lower portion 12. That
upper portion 7 is a formed of a transparent material like glass or plastic
resin, again. Butthe lower portion is kind of a milky resin that diffuses
light. Butit'sfor the purpose of guiding the light from the LEDs to the
tissue. And--

JUDGE HOSKINS: So, ifit'sa block, the block is the outer layer
that we see there around those light carrying portions. | can't remember -- |
can't remember the number. But so, what shape isthat? Because the claim
says that the array of our photo detectors have to have a -- | don't know if
shape isthe right word, but a configuration that corresponds to the
configuration of the light block. And so those two, I'm having trouble
comparing those two things when I look here at Figure 4 of lwamiya. So,

9
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help me with that, please.

MR. STEPHENS: Certainly, Your Honor. Theshape iscircular.
If you look at the top view of the sensor, lwamiya's sensorisa circular
sensor, and so that cross-sectional structure of the light block, those
reflective layers around the annular light-guiding unit 7, that's circular, and
that's how we get the circular shape. Andthat's the portion, so as a result of
that circular shape, the light from Iwamiya's LEDs are diffused or irradiated
around thetissue in acircular shape. Andwhenwe look at claim 15, the
language in claim 15 talks about a plurality of photodiodes being arranged in
an array, having a spatial configuration corresponding to a shape of the
portion of the tissue measurement site encircled by the light block. That
shape issimply circular.

JUDGE HOSKINS: How doesthelightblockencircle in
Iwamiya? How does Iwamiya's light block encircle tissue?

MR. STEPHENS: Certainly. The --in Figure 4, for example,
Iwamiya. The outer coating, for example, of that lower structure 12, the
ring, aradiatingring portion is, again, isin acircular shape. It'san annular
shaped ring that directs the light in a circular fashion ontothe tissue. Andso
that light line --

JUDGE HOSKINS: Annular, right, because it's got an inside
radius and an outside radius. So, right where the light comes out from our
device and goes into the tissue with those arrows that are pointing down,
that's an annular shape, correct?

MR. STEPHENS: That's correct, Your Honor.

JUDGE HOSKINS: Thankyou.

10
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MR. STEPHENS: Referring back to slide 28, we were looking at
Iwamiya's disclosure of the plural light receiving units 9 being two-
dimensionally disposed on the same circumference. And Masimo has
attempted to distinguish this disclosure by arguing that the disclosure of
plural light receiving units 9 is insufficientin lwamiya because, their view,
at least six photodiodes would be requiredto correspond to a circular shape.
Andthisargument is premised on the prosecution history of an ancestor
applicationin thisfamily. If we look at claim 25, or slide 25, apologies, the
top clipon slide 25 is the portion of the prosecution history of an ancestor
that Masimo relies upon for the notion that at least six photodiodes would be
required to demonstrate correspondence between the arrangement of the
photodiodes and a circular portion of the tissue measurement site. And it is
true, at one pointtheapplicant did state with respect to a limitation in that
application that for example, six or more detectors could be arranged in an
annularshape and meet therecited limitation. But what Masimo did not
bring forward was that in that same response, the very next page, the
applicantargued to the examiner that the prior art the claim distinguished the
prior art that the examiner hadapplied because the prior art did not include
more than three detectors. So again, they'reinconsistent. The -- Masimo was
arguingfor six, but we looked in that same responseand the applicant
identified as only three being necessary. Notonlythat, if we gotoslide 26,
at the very end of that response in bold text, there's a very clear proclamation
of no disclaimers or disavowals. Soto the extentthat Masimoisrelyingon
the prosecution historyto tell us that this limitation in Claim 15 requiresat
least six photodiodes, that's inconsistent with the argumentthat they made

11
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elsewhere in that same response, and it certainly doesn't constitute a
disclaimer or disavowal given the ambiguity, and the office action response
itself, as well as the applicant's own intent for it not to be a disclaimer in that
context. Nonetheless, that leaves us with the ordinary -- plain and ordinary
meaning of the word correspond. Onslide 27 we've shown that correspond
means conformto be in agreementwith. And Iwamiya's disclosure of plural
photodiodes disposed on a same circumference clearly shows that the
photodiodes conform and are in agreement with a circular shape. Indeed, we
look at Iwamiya's disclosure and it talks about the plural photodiodes 9
being two-dimensionally disposed on, you know, quote, a same
circumference, which is the circumference being a circular shape.

Finally, on slide 29, I'd note that both Dr. Anthony and Dr.
Duckworth in thisproceeding illustrated how Iwamiya's plural photodiodes
9 would be disposed on a same circumference in a manner that meets the
claim limitations. On theleft-hand side, we see Dr. Anthony's drawing
where he was showing how Iwamiya would render obvious the claim
limitation even if six photodiodes were required. Andthen Dr. Duckworth
in hissur-reply declaration put in the figure at theright where he actually,
drew four photodiodes disposed on the same circumferenceaccording to
Iwamiya's teachings. Nextslideistoturntoslide 31. Andwith respectto
Dependent Claims 2, 9, 18, and 27, in the 1291 proceeding we've challenged
Dependent Claims 9 and 18, each of these requiring that the physiological
parameter referred to in the Independent Claims comprises oxygen
saturation. And relatedly in the 1465 proceeding, that claims 2 and 27 refer
to a device having photodiode or emitters that emit light at both the first

12



© 00 N O O Ao W N B

N N NN NN P B P B PP PP PR
g B W N P O © 0 N o o0 » W N B O

IPR2022-01291 (Patent 10,687,745 B1)
IPR2022-01465 (Patent 10,687,745 B1)

wavelength anda second wavelength.

JUDGE HOSKINS: Mr. Stephens?

MR. STEPHENS: Yes, Your Honor.

JUDGE HOSKINS: Ithinkyou've challenged claim 27 in the
1291 proceeding as well, is that right?

MR. STEPHENS: You are correct, Your Honor. | apologize for
that.

JUDGE HOSKINS: Okay. Ijust wanttomakesure. Thankyou.

MR. STEPHENS: Nine, eighteen and twenty-seven, in the 1291
proceeding.

JUDGE HOSKINS: Thankyou.

MR. STEPHENS: YourHonors, I intend to address just a few
Initial points at this time, regarding the combination of light to address these
claims. Butabsent questions after this discussion, we'll reserve the balance
of ourtime to address issues related to reasonable expectation of success in
the closed session in light of the confidential material that's implicated by
thatissue.

| refer toslide 37. In addressingthese Dependent Claims, the
Petition proposed to integrate Sarantos' teaching of wrist-based pulse
oximetry into Iwamiya's wrist-based monitoring device so that the modified
Iwamiya device would perform the type of wrist-based SpO2 measurements
thatare disclosed in Sarantos. So specifically, Iwamiya's original device
was designed to measure pulse rate using a single wavelength of light. And
Sarantos explains how it was known to use twowavelengthsfor calculating
blood oxygenation levels. And the combination integrates that teaching

13
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from Sarantos into Iwamiya. The motivation for doing sois stated by Dr.
Anthonyon the clip shown on slide 37, which wouldbe to expand the range
of physiological parameters measured by lwamiya’s sensors, thereby
improving the functionality and utility of the sensor. We're improving the
device by allowing Iwamiya not just to measure pulse rate, but also oxygen
saturation levels. Masimo challenges the combination, the motivation to the
combination, on several fronts. They first contendthat lwamiyateaches
away from adding a second wavelength. And therecord doesn't support that
contention. Onslide 33, you would note that Iwamiya focuseson red light
at 940 nanometers for the detection of pulse rate. And because pulse rate
requires only one wavelength, lIwamiya could naturally filter all of its light
below 900 nanometers. And indeed, it wanted to do so to obtain the cleanest
signal possible for just measuring pulse rate. All you need isthe 940-
nanometer measurement. But lwamiya never criticizes or disparages the use
of red light or other wavelengths of light for purposes of measuring oxygen
saturation levels. So, adding red light to expandthe capabilities of
Iwamiya's device to measure not just pulse rate, but also oxygen saturation,
would be obvious and not contrary to lwamiya's teachings.

Slide 34.

JUDGE HOSKINS: Mr. Stephens? Sorry.

MR. STEPHENS: Yes?

JUDGE HOSKINS: What does that portend then for the filterin
Iwamiya in termsof if you're going to do this, you're going to modify
Iwamiyato have thered and the infrared that seemto be required to measure
oxygen saturation. What does that portend for the filter in that Figure 4 of

14



© 00 N O O Ao W N B

N N NN NN P B P B PP PP PR
g B W N P O © 0 N o o0 » W N B O

IPR2022-01291 (Patent 10,687,745 B1)
IPR2022-01465 (Patent 10,687,745 B1)

lwamiya?

MR. STEPHENS: Yes, Your Honor. The filter would needto be
adapted in some way to accommaodate for theaddition of a second
wavelength. Asin Iwamiya's original design, we know that, that filter is
designedto cast light of only theinfrared band above 900 nanometers. And
again, lwamiyaonlyneededto do that because it's only usingasingle
wavelength of light. Butthe filter is not critical to the operation of
Iwamiya's device. Andwe have evidence to that effect. Ifwe lookat Dr.
Anthony's declaration, supplemental declaration, that's Exhibit 1042, in
paragraphs 24 and 25, he talks about how it was known to have -- to
measure pulse rate and perform pulse oximetry even without filters. You
can get a sufficiently clean signal without thefilter. Buteven if you were to
use a filter, which would, you know, enhance the performance, you can
adjust the cutoff frequency of that filter to encompass not just infrared and
red, you can also -- there were known solutions for multi-bandpass filters, so
you could effectively narrowly pass through just red band wavelength light
and infrared bandwavelengthlight. Butthese were all known solutionsto a
POSITA, and it certainly wouldn't render the device inoperable or teach
against thecombination.

JUDGE HOSKINS: Soifyou widen up the filter’s passage to
something below 900, how does that then interface with the written
description in lwamiyathat says, you know, wavelengths around 600 are
problematic, relying on wavelengths around 600 nanometers are problematic
because of the melatonin in dark skin that absorbs that light so you don't get
itout. How do you throwthatinto how a POSITA would tackle this

15
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problem?

MR. STEPHENS: Good question, YourHonor. |don'tthinkit
interferes with that teaching at all because what we're doing with adding the
oxygen saturation capability into lwamiya's device is adding a second
wavelength. We're not changing the original wavelength that was needed to
measure pulse rate per Iwamiya'steaching. So, we can still continueto use
940 nanometers for measuring pulse rate, just as Iwamiyaenvisioned. It's
just that we can use the combination of infrared light at 940 nanometersand
red light to expand the capability and, also, doing blood oxygen saturation
measurements. I'd also note, so beyond the optical filter, Masimohas also
challenged whether POSITAwouldknow how to integrate LEDs that would
be necessary for a second wavelength of light. Dr. Anthony, with
corroborating evidence before the critical date of 745, explainedhow a
POSITA would know howto dothis. So, we're looking at Iwamiya's device
beingacircular sensor. In theoriginal design, the infrared 940 nanometer
LEDs being placed at the 3:00 and 9:00 positions, we could integrate the
second LEDs for the red wavelengths in a variety of ways, whetherit's
adjacenttothe infrared LEDs at the 12:00 and 6:00 positions or otherwise.
So, in short, Masimo's challenges to the motivation to combine lwamiya and
Sarantos to determine oxygen saturation are unfounded. Butas noted, we'll
return to the reasonable expectation of success issue in the closed session.

JUDGE HOSKINS: Mr. Stephens, before we turmn away from the
motivation issue, myrecollectionisin the ITC, both of those issues went in
Patent Owner's favor. The ITC foundthatthey're -- that Apple had not

established a motivation and Apple had also not established reasonable
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expectation of success. Do | have that correct in termsofthe result of the
ITC?

MR. STEPHENS: It'sagood question, Your Honor. I'd liketo
look at exactly how the ITC characterizedtheir finding. 1would note here
that we have a different record and evidenceavailable to us that shows that,
whatever challenges Masimo received in adding a second wavelength, those
are challenges thata POSITA would have known how to overcomein terms
of, like you mentioned earlier, the optical filter, for example.

JUDGE HOSKINS: It'sthe same art, though. It'sthe same
combination. It's lwamiyaand Sarantos. So, how does this record really
differ from the record that was presented to the ITC?

MR. STEPHENS: | believe the ALJ'swriting in the record
presented to the ITC said that theevidence that had been presented was
insufficient to demonstrate that a POSITA would know how to modify the
device accordingly. Andso, we've had Dr. Anthony comein and explainin
detail in responseto those allegations by Masimo in itsPatent Owner's
response, which shows that indeed, you know, not just, don't take Dr.
Anthony's word for it. Many pieces of corroborating references show that
this was, these were adaptations thata POSITA would know howto do. |
would also note on slide, excuse me, slide 39 that when we look at the broad
scope of these claims, which only indicates that the physiological parameter
IS 0Xygen saturation, it's not calling for specific modifications to the
structures of the device itself. So, it's sufficientto look at the teachingsofa
secondary reference like Sarantos that teaches measuring blood oxygenation
levels, and aPOSITA knows how to integrate that teaching into the primary.
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But to the extent there'sany doubt, we have shown with detailed explanation
astohowa POSITA could do that.

With that, if thereare no further questionson Ground 1, I'll turn it
overtomy colleague Kim Leung to discuss Ground 2.

JUDGE HOSKINS: Okay. Thankyou.

MS. LEUNG: ThanksNick. Thankyou, Your Honors. So, I'm
going to be discussing the issues on the Sarantos-Shie combinations, and
we'll be starting with slide 48. So, the only dispute with respectto
IndependentClaims1and 20 is whether the Sarantos-Shie combination
renders obvious changing a first shape to a different secondshape. Andthe
specific claim language at issue is highlighted on slide 49, which recites, the
material configured tochangethe first shape into a second shape by which
the lightemitted from one or more of the plurality of light emitting diodes is
projected towards the tissue. So, on slide 50, we see that Sarantos describes
a translucent or transparent material in the region 2226 between the light
source 2208, which is highlighted in green, in the Figure 22 on the right, and
the tissue, which isabove the region 2226. But Sarantos doesn't describethe
material as configuredto changethe first shape of light entering the material
from the light source 2208 to a different second shape of light exiting the
material towards the tissue. Andso, turmningtoslide 51, we see that Shie
describes such material. Specifically, Shie describesvarious optical
elements that provide diffusing and shaping of the light output from a light
source. So, on thisslide, for example, you can see that Shie repeatedly
describes that its optical elements shapethe light output. And thisis
underlined in four of the excerpts on this slide. Shie also discloses, as
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shown in themiddle excerptin the left column, thata conventional
cylindrical lensspreads light in onedirection, which in some instances,
which we'll talk about later, changes the shape of the light. So, with respect
to Shie, Masimo neverarguedthat Shie isnotanalogous art. Andso, itis
proper to use it in an obviousness combination. The motivationsneed not be
found from the references. They don't needto be foundfrom Sarantosor
from Shie, and can come from common sense or elsewhere, which we have
shown through corroborating evidence, some of which we'll discuss in a
little bit.

Now, turningto slide 52, based on Sarantos and Shie's disclosure,
Dr. Anthony concluded that it would have been obviousto a POSITAto use
a light-shape-changing material of Shie in the wristwatch sensor of Sarantos
in the region 2226 between LEDs 2208 and the user's wrist tissue. Now,
Sarantos describes at least one example that in combination where Shie
meets these limitations of Claims 1 and 20, and would benefit from a
cylindrical or Fresnel lens, which Shie also describes, that changes the shape
of emittedlight by, for example, spreadingthe light in one direction through
a cylindrical lens, or changingthe shapeto direct more light to the detectors.
Now, you can see on slide 53, here's one example. Dr. Anthonystatedthata
POSITA knew that a conventional cylindrical lens, as described in Shie,
would change Sarantos' circular-shaped light beam, entering the cylindrical
lensinto an ellipse-shaped light beam exiting the lens. And we've shown
that in the figure on the left bottom where a circular-shaped light source,
which emits a circular-shaped light, the dark shadow portion representing
the lightin the tissue, and that would be changed to an ellipse shape, a
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second shape. Now, if thiscylindrical lens were applied to Sarantos' Figure
14 embodiment, which is shown on the lower right, the shape of the light
from the light source 1408 in that Figure 14 embodiment would change from
a circle, because it'sacircular LED, to an ellipse, as shown in Figure6 on
the left, and be spread to direct more of the lightto thedetectors 1412. On
the nextslide, 54, we show another example of a cylindrical lenschanging a
square-shaped light beam, which we see in Figure 18 here, there are two
square-shaped LEDs. Sarantos describes these as emitting light alternately,
so each one would emit a square-shaped light beam. And it would change
thatemitted light into a different rectangle-shaped light beam. Not shown
here, butwe know that a cylindrical lens spreads the light in onedirection,
and therefore the square-shaped would become a rectangular-shaped light
beam.

Turningto slides 55 and 56, we provide on those slides examples
using aFresnel lensto changethe shapeof a light beam from afirst shape to
a differentsecondshape. And on slide 55, we can see a square shaped
Fresnel lens would change Sarantos' circular shaped light beam and turn the
Fresnel lens into a square shaped light beam exiting thelens. Andwe can
see that on the left-hand figure, Figure 6 of Sarantos. And that would
similarly be beneficial to Sarantos' Figure 14 embodiment, changing the
circular shaped light beam from the circular LED 1408 intoa square shape
to spread more of the light to the photo detectors 1412. Andanother
example shown on slide 56, circular shaped Fresnel lens would change
Sarantos' square shaped light beams of Figure 18 and turn the Fresnel lens
intoacircle shaped light beam exitingthe lens and therefore spread the light
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In a more circular pattern to spread the light for a larger detection area for
the photo detectors. Now, Dr. Duckworth doesn't dispute that a Fresnel lens
having a particular shapewould providea light beam having the same shape
asthelens. Nowturningtoslide 57, Dr. Anthonyexplained that there are
multiple reasons that would have motivated a POSITA to use a light shape
changing material. Now he providedseveral reasons in his first declaration,
which we've shown in slides 58 through 60, are each corroborated by
additional evidence that Dr. Anthony provided in response to a dispute by
Masimo.

Now, turningto slide 58, with respect to the first motivation, which
Is to increase power efficiency by precisely directing the light toward the
tissue, Dr. Anthony explains that, excuse me, that directing the light emitted
toward thetissue to shine light closer to the photodiodes is one way of
increasing the signal level of the light detected by the photodiodes. That
also minimizes power consumption while still providing adequate radiated
power for pulse oximetry. Now, various references that we have hereon the
right side of the slide corroborate Dr. Anthony's testimony, explaining that
focusingemitted lightand directing light closer to the photodetector so that
the photodetector receives a maximumamount of scattered light from the
tissue. Turningto the second motivation offered by Dr. Anthony, which is
addressed on slide 59, Dr. Anthony states thata POSITA would have been
motivated to combine Sarantos and Shieto increase accuracy of the
measurements by directing lightto a larger area. And Dr. Anthony explains
that this is because a POSITA would have understood that pigmentsand
dyes present on the skin may cause measurement errors. And so,
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illuminating a larger pulsatile vascular bed would reduce the effect of
pigments, dyes, moles, and other skin aberrations and enhance the quality of
the measurements. And here again, Dr. Anthony's testimony is corroborated
by references stating that skin pigmentsand dyes may causeerror, and
illuminating a larger pulsatile vascular bed can enhance the quality of the
PPG signal.

And asa third motivation for combining Sarantos and Shie, Dr.
Anthonyexplains on slide 60 thata POSITA would have been motivated to
conceal the electronic componentsfrom a user's view. And an optical
element with diffusingand shaping characteristicswould obscurethe LED's
appearance from the userwhile also shaping the light transmission toward
the tissue. Andasseen on therightofthisslide, those in the field have used
a Fresnel lensto obscure internal components. And as explainedearlier, a
Fresnel lens can also change the shape of the light. And then on slide 60,
Dr. Anthony explains that the Sarantos-Shie combination is consistentwith
Sarantos' goal of providing an improvement in the amountof light
measurable by the photodetector. So, it's in no way inconsistent with what
Sarantosistryingtoachieve. In fact, it's completely consistent with it and
provides an improvement.

Andturning toslide 62, I'll discuss the next claim element issue,
which involves Independent Claim 15. Andthis claim elementis claim, is
element 15.3, whichrecites a light block having a circular shape. Soon
slide 64, referring to the top left excerpt and Figure 22 that's shown on the
top right, we can see that Sarantos' device includeswalls 2274, which is
colored in blue, that prevents light from the light source 2208, colored in
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green, from reaching the photo detector elements 2212, which is colored in
yellow, through paths completely within the housing of the sensor. So, the
light -- the walls ensure that the light goes through the tissue before it
reaches the photodetectors. So, the wall formsa light block that separates
the light source 2208 from the photo detector elements 2212.

JUDGE HOSKINS: Ms. Leung, you know, oneofthe issues here
Is the interplay between these two figures, Figures 22 and 25. And so,
Patent Owner istelling us that they're different embodiments, and so this
kind of correspondence that you're tryingto draw. And for example, we
don't seea wall, | guess, in the depiction of Figure 25. So, helpme
understand Petitioner's position on the interplay between these two figures
and how theyhelp Petitioner get to a circular-shaped wall.

MS. LEUNG: Sure, I'll definitely be going into that. So if you
look at the next slide, 65, Sarantos explicitly states that Figure 22 and Figure
25 can be combined, andtherefore explicitly discloses an implementation
that includes features of Figures 22 and 25. And if you look, if you compare
the two figures which I've shown here, I've laid them oneabove theother,
you can see where the photodiodes -- the photo -- let me get my numbers
straightagain, sorry. The lights are 2208, okay, photo detector elements
2212. You can see where the photo detectorelements in Figure 22, elements
2212 line up here with the photo detector element 2512. And you can see
they both have the same ending two numbers, which is12. And Sarantos
does explain that when the two ending numbers are the same, they are
similar elements. And so, the annular photo detector 2512 lines up with the
photo detector element 2212 in Figure 22, and the light source 2508 in
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Figure 25would line up with the Figure 22, light source 2208. And again,
those havethe sametwo ending numbers. And so, takingthat --

JUDGE HOSKINS: Andso, why don'twe see a 2574?

MS. LEUNG: Sarantos says that many of those permutations and
combinations will not be discussed and are illustrated separately herein.
And so, Sarantos understood that a POSITA would have known that the two
figures can be combined and features of the figure --

JUDGE HOSKINS: Now we're in the realm of obviousness rather
than disclosure, right?

MS. LEUNG: Well, I think Sarantos does explicitly disclose that
they -- that they can be their implementations thatemploy them in
combination. It's just Sarantos doesn‘t show it.

JUDGE HOSKINS: Thankyou.

MS. LEUNG: Andso, consideringthis disclosure of Sarantos, that
Sarantos says there are --

JUDGE COCKS: Ms. Leung?

MS. LEUNG: Yes.

JUDGE COCKS: ThisisJudge Cocks. Just to follow on my
colleague's question, and maybe thisis semantics, but is what you're offering
ushereisthat it isactually acombination of theannular or the circular
structure of Figure 25 that's being combined with the structure of 22, or are
you using 25 as some sort of evidence to suggest that the 2212 structures in
Figure 22 are actually circular? Which one is the better way to characterize
your position here?

MS. LEUNG: Figure 25 indicates that the structures in Figure 22
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couldbe circular. Thatisone implementation. There are others, of course,
that Sarantos describes with differentconfigurations of photo detectors. But
because Sarantos says that implementations may employ combinations of
various other implementations, Figure 22 -- one implementation of Figure 22
would be that the photodiodes 2212 is an annular shaped photodiode. | hope
that answers yourquestion.

JUDGE COCKS: You did. Iseem to be having some difficulty
unmuting myself. Butno, I think | understand your answer. Thank you.

MS. LEUNG: Okay, thankyou. Andthentumingto slide 66, Dr.
Anthony, reviewing Sarantos' disclosure that, you know, there are
Implementations that employ combinations of, you know, various aspects
described in Sarantos. He concluded thata POSITA would have viewed
Figure 25 as incorporating the features of Figure 22, or, you know, it could
be that Figure 22 incorporates features of Figure 25. So, you know, looking
at, back at these figures for aminute on slide 65, we can see that each wall,
2274, the walls colored in blue, spansthe majority of the space between the
photo detector, 2212, andthe light source, 2208. So, it'sa pretty, you know,
tightfit in there. It spansthe majority of the space that's separating the
photodiode andthe light source. Andin thatsituation,aPOSITA would
have found a circular-shaped wall to be the best fit and make the most sense
because with the limited amount of space between the light source and the
photo detector, a circular shape wouldbe the best fit. Andon slide 67, we
see that Dr. Anthony confirmsthis, and he states that, given the annular
configuration of detectors around a circular LED, the small form factor and

the limited space in Sarantos' PPG sensor describedin Figures 22 and 25, a
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POSITA would have found a circular-shaped lightbulb to be a reasonable
design choice. Andalthough Dr. Duckworth says that there's no reason why
it must be circular, Masimo and Dr. Duckworth hasn't given you any
evidence thatanyother shape would be used in the Figure 25 configuration.
| mean, they do draw a square shape in there, but they haven't providedany
other evidence that that would be a suitable shape to utilize in such a
configuration.

Andthentumingto slide 68, we see the exact configuration with a
circular light block between the annularring of photo detectors and LEDs
being used by othersin the field, which is shown by Fontaine and Takatani.
So, Fontaine-Takatani, you can see here there's an annular configuration of
photo detectorswith LEDs in the center,and a circular-shaped light block
between them.

And turning toslide 70, I'd like to address the second element in
dispute regarding claim 15, and that's element15.4, which is the photodiodes
are arranged in an array having a spatial configuration correspondingto the
shape of the portion of the tissue measurement site encircled by the light
block. Aswe discussed earlier, this light block is a circular shape. And so,
Sarantos explicitly contemplatesmultiple photo detectors arranged ina
circular array, and disclosesthis claim meaning, this claim language under
its plain meaning. So, lookingat slide 71, we can see that Sarantos
explicitly says, photo detector elements arranged in a circular array. And
you can see that highlightedin the top left excerpt on thisslide. Andthen
Sarantos also says that any of the implementations discussed above, which
includesthe Figure 25 that we had just been discussing, can be implemented
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using a plurality of photo detector elements arranged about the light source.
Andso Dr. Anthony, on slide 72, you can see from reviewing Sarantos'
disclosure, he saysthata POSITA would have understood that the annular
photo detector element 2512 as Figure 25, can be implemented using a
plurality of photodetector elements arranged about the light source in an
annular configuration and illustrated an example of this configuration, which
Is shown on theslide on theright. And Dr. Anthony also explains that, you
know, each photo detector could be asquare shape. It doesn't have to be
circular shapedlike he illustrated, which again is the configuration being
used by othersin the field. Andifyou look on slide 68, once again, we can
see that those photo detector elements are square shaped and arranged in an
annular configuration around the light block and the LEDs. And I'd be
happy to take any additional questions Your Honors may have on these
issues. Okay, with no further questions, thank you again for your time.
We'd like to reserve the remainder of our time for rebuttal on these issues
and for the reasonable expectation of success andany secondary
consideration issues, which we will address in the closed session of the
hearing.

JUDGE HOSKINS: Thank you very much. So, | have, | clocked
you in for the initial presentation at 50 minutes. So, you then have now 25
minutesremaining to address, you know, eitherin reply with respect to the
public information, and then additionally with respect to the non-public
session. So, thank you very much. So, with that, Mr. Helm, feel free to
begin your argument when you are ready. Thank you.

MR. HELM: Thankyou, Your Honor. Let me first sharethe

27



© 00 N O O Ao W N B

N N NN NN P B P B PP PP PR
g B W N P O © 0 N o o0 » W N B O

IPR2022-01291 (Patent 10,687,745 B1)
IPR2022-01465 (Patent 10,687,745 B1)

presentation that we have today. And mayit please theBoard. The'745
Patentisaresult of a research projectat Masimo in the 2014 timeframe that
was dedicated to identifying ways to measure oxygen saturation of the wrist.
Part of that research project gave rise to innovationsrelated to the way you
would express light and shaping theemitted light, the way the light passed
through the body, and the way you would, ultimately monitor that light once
it was received at the photo detectors. Asyou can see on slide 7, Masimo
incorporatedthis technology into its wrist-worn oxygen saturation sensor.
And notably, Masimo's sensor is the only wrist-worn oxygen saturation
sensor that can monitor oxygen saturation through motion, whichisa
problem that is exceptionally difficult and which other companies don't even
try totackle. Thereare --

JUDGE HOSKINS: Mr. Helm, do I take it from that that Apple
doesn't have adevice that does this?

MR. HELM: Thatiscorrect. And I'm happy todiscussthatin the
confidential session, the details of what their device does or does not do.
But that is correct, Your Honor.

JUDGE HOSKINS: Okay. Thankyou.

MR. HELM: Togivea little contextand background here on slide
9, you see a timeline of the proceedings between the parties. What I'd like to
highlightare two things. First,when Masimoasserted the 745 Patent
against Apple at the ITC, there was an evidentiary record that was
developed. Therewasahearingin June 2022, and post-hearing briefing was
completedin July 11, 2022. ThePetitions that we're discussing here today
were not filed, until weeks later. So, when the Petitions were filed, Apple
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had possession of all the evidence that Masimo relied on, and all the
arguments that Masimorelied on, demonstrating patentability of the claims
asserted at the ITC in view of the Sarantosand Iwamiya combination. The
Petitions did not address that evidence, and instead there was a strategic
choicetotry to exclude that evidence from these proceedings. ThelTC
issued its decision affirming the patentability of the claimsin the ITC
proceeding in January 2023, and that was recently affirmed in October 2023
by the full commission. 1wantto just pointoutone piece ofthe ITC's
findingsthat's public. We'll deal with a lot of the evidence that was
developed later in the confidential session. But what was found by the ITC
judge in view of live testimony, and assessment of credibility of witnesses,
dealing with, essentially the same arguments presented by Apple today was
that the record contains testimony from multiple Apple engineers expressing
skepticism regarding the implementation of pulse oximetry in a wrist-worn
device. Three names, Mannheimer, Waydo, and Shui. We'll see them again
later. Now, thereasonwhy I raise thisistwofold. First, | wantto give the
Board assurance that thistestimony andevidence that we're goingto discuss
later in the confidential session was evidence that was competent. Second, |
want to point out that Apple was aware of this evidence that gave rise to this
finding; yet did not address it until its reply. The consequences of the reply
Is overloaded with new ideas and newarguments. If I can gotoslide 14,
you'll see some of the claim constructions that we're talking about here
today. One isdetermine oxygen saturation. Now, both of the expertsagree
that this claim requires a device to actually calculate oxygen saturation. And
for a little bit of context, oxygen saturation is not merely obtaining a red or
29
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infrared signal or even both. Calculating oxygen saturation requires
calculating differentratios of ratios and passing it through specific sets of
calculations. And, whether or not those calculations were well known, they
require certain types of waveforms, for example, beingin phase or having a
certain quality. And absentthat, thereisno determination of oxygen
saturation. An example, arandom number generator that simply spits out
random numbers, as a result of measurements, does not determine oxygen
saturation. Anotherexample, most people havein their normal states an
oxygen saturation around 98 percent. A sensorthat justspits out 98 percent,
regardless of anything else, is not determining oxygen saturation. Itrequires
more. |puthere Apple's position on this. Intheir responseto expert
testimony, which was the third paper that Apple filed, they say no
construction is necessary. Butthat's an attempt to expand the scope of these
claims. Theirreply talksabout rudimentary functions, no idea what that
means. And it says, you might not even needto have a measurement. The
reason for this position is that the evidence that they've marshaled in support
of their expectation success here, which, by the way, does not expand upon
what they did at the ITC. Itisthe sametype ofart justin differentguise,
and in many cases are corresponding to the same art that they citedat the
ITC. Thatart does notactually determine oxygen saturation. What it does
IS it's optimistic, it's aspirational, and hopeful. What you might think of as
academic puffery that says, we have measured a red signal at the wrist. We
have obtained an infrared signal at the wrist. And we are on our way.
What's telling is that those references never, ever were followed up with
anything reporting a successful oxygen saturation determination at the wrist.
30
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JUDGE HOSKINS: Mr. Helm?

MR. HELM: Yes.

JUDGE HOSKINS: Areyou saying that in order to satisfy this
claim element of determine oxygen saturation that we have to havea
disclosure in the prior art of doing ratio of ratios specifically? As |
understood the claim construction issue on this front, yes, we have to have
an oxygen saturation determination. | think theclaimsare pretty clearon
that. Areyou pressing for something morethan that from a claim
construction perspective?

MR. HELM: What I'm highlighting herein terms of the
construction is that what is suggested as rudimentary functions, or non-
measurements, cannot meet this claim and cannot give areasonable
expectation of success. That's the position that | wantto make here.

JUDGE HOSKINS: So, whatisthe claim construction you're
proposing? I'mtalking claim construction here.

MR. HELM: Becausethe claim construction that was proposed is
that the device actually calculated oxygen saturation consistent with the
expert's testimony.

JUDGE HOSKINS: Okay. Thankyou.

MR. HELM: Butthatis, Your Honor, justto be clear, that's part of
the what would be typically understood for this claim limitation. And so, to
the extent that you're formally construing the claim, that's only one aspect.
That is an aspect of what that would require, so.

JUDGE HOSKINS: Well, that goes to reasonable expectation of
success, it goes to motivation, it goes to all those other things, but | don't
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understand how it goes to claim construction.

MR. HELM: The how it goesto -- how the requirement that
determine oxygen saturation; actually, requires somesort of determination
or calculation of oxygen saturation. We think -- we only raise it because the
arguments that have been made by Apple are predicated on the idea that
determinations that are not oxygen saturation may nevertheless fall within
the scope of the claim, or --

JUDGE HOSKINS: Now, we're talking about Iwamiyathen if |
understand it correctly. Because one of the thingsthey say is, | would agree
with you on that, that Iwamiya determines oxygen saturation. So, is thatthe
context for this claim construction dispute?

MR. HELM: Well, the context for the claim construction dispute
does include lwamiya. So, one aspect of the claim construction dispute is
the understanding that you must take one measurementin the infrared
spectrum and one measurement in the visible light spectrum, red light for
example. Andso, thatisan aspect of the disclosure of the prior art, not just
Iwamiya, but also Sarantos, which mentions oxygen saturation but we will
see later on, leaves a lot of the difficult work undefinedand expressly states
that its disclosure was not tailored to those vastly or dramatically different
wavelengthsof red or infrared light. Sothat's the context for bringing up
thisissue. And, of course, as you mentioned, it all gets tied back into the
reasonable expectation of success, as well as secondary considerations of
obviousness, or non-obviousness. Ifthere's no further questionson that, I'm
happy to move on.

JUDGE HOSKINS: Yes, please proceed. Thankyou. Yes.
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MR. HELM: Let me proceed to the second point, whichhasto do
with the spatial configuration of thearray of photodiodes. Now in the
prosecution of a parent application, Masimo discussed a very similar
limitation with analogous limitations, a similar claim with analogous
limitations. 1 wantto be clear what these claims are about. They requirea
specific arrangement of photo detectors or photo diodes compared to the
light block and the tissue. It's notaspecific number. Appletreatsit and
makes an argument that thisis some optimization of numbering. That's not
the point. What Masimoexplained in the prosecution history isthat as a
factual matter, a certain number of photodiodes cannot match or correspond
to, for example, acircular shape. Thatisirrespective of whether theyfall on
the same circumference. Example from that prosecution history. Two photo
detectorsarealine. We also know that two points can define adiameter of a
circle. However, in the claim which requiresa correspondence between the
array and the light block itself, that is not what is being discussed. So, as a
factual matter, despite the fact, that two photo detectors do indeed fall on a
circumference, you cannot say they are corresponding to a circular shape.
Second example from the prosecution history. Three photodetectors. Ifyou
have an equilateral triangle, you can certainly draw a circle through all three
of those points. They are all on the same circumference. But that does not
defineacircular shape as required by these claims. Thatwas thepoint of the
prosecution history. And we'll discuss --

JUDGE HOSKINS: Where are you getting circular shape in claim
15 of the '745 Patent?

MR. HELM: Absolutely. Claim 15referstoencircling. So, let
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me look exactly. A portion of a tissue measurementsite encircled by the
light block. Andso, that'swhere thecircle aspect comesin. Other claims
may allow different shapes, but claim 15 is specifically to a circling shape, a
circle.

JUDGE HOSKINS: So, you think it requires a circle shape to
encircle something? If you had arope that was in asquare shape
surrounding something, that would not be encircling the something?

MR. HELM: Ithinkin the context of these claimswhich are
discussing a structural and spatial relationship to each other, | think you
should take the claim language as word and encirclemeansacircle. 1think
there might be othersituations and there are other claims that are not defined
by that encircling language, but I do think that it's fair in this instance with
claim 15 that that's the requirement.

JUDGE HOSKINS: Thank you.

MR. HELM: Part of the reason why this claim construction is
important is because in the context of the combination with Iwamiyaand
Sarantos, theidea of Iwamiya's disclosure of a circumferenceis different
than the spatial arrangement of the photodetectors relative to another
element. Andifwecan gotoslide 20. You can seethisisthefigure that
they provide touson reply. ThePetition didn't explain howthat disclosure
of a circumference wouldyield the claim limitations of the corresponding to
the lightblock. Here we see there's six photo detectors. Andin the
prosecution history, it was mentioned that six photo detectors could be
enoughto formacircularshape. Of course, it couldcorrespondtoacircular
shape. Idowantto makeclear, it's not the number of detectors, because if
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you put those detectors intoa different shape, theywouldnot correspondto
a circular shape. So, it'snot thenumber that matters, it's the shape and the
relationship to the other structural feature that's theissue. Butthey have
provided in their reply this proposal. Now, what we explain in the sur-reply
Is that that is a disastrous change with no offsetting benefits. It'snota
design choice. Itisapure destruction of Iwamiya's sensor. Onthe left, you
can see in green lwamiya's original detection area. Second, you can see
Iwamiya's red detectors, the change tored detectors that was proposed in the
reply. Only the space inside those red boxes is detection area. The third
figure shows you in yellow all of the detection area that isnow lost as a
result of thischange. It's particularly salient because the justification for this
change was an increase in the surface detection area, an increase in the light
sensitivity accordingly, because the detection area and the light sensitivity
are, of course, related. Thatisas a factualand as a geometric matter are just
wrong in lwamiya's device. You can see the basis for that argument came
from a different detector arrangement, which you can see on theright, which
has a peripheral set of detectors. Andso, asyou add detectorsinto that
circle, you are increasing the surface area detected. Thatis not possiblein
Iwamiya's sensor. And theresultisa50 or 75 percent decreasein the
surface area. Thatisnot a modification that would be understood by a
skilled artisan when reading lwamiya. And we've provided you withthis.
Iwamiya says, if you're not going to use our one big detector, if you're going
to instead use multiple detectors, make sure they're on the same
circumference. That defines the relationship of the detectors to each other,
not to adifferent feature. Andyou can see on the left, it isa square shape
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that takes upthe same space as Iwamiya's one big detector. That's what
Iwamiya is discussing when it talksabout a circumference. It's not saying
do what's on theright, destroy the signal that you obtain by decreasing the
surface area of detection by 50 or 75 percent or more. Thatisnot
contemplated by Iwamiya. So, Iwamiyadoes not disclosethe type of
arrangementillustrated on theright. It discloses the type of arrangement
illustrated on the left. Andthatisa square, irrespective of whetherthose
detectors are able to be placed on the same circumference, because it is the
arrangementof the detectors in a spatial sense that matters. That does not
correspond tothelightblock. And there's areason for that, because
Iwamiya is frankly takinga different approach than what the 745 Patent did.
So, it's not surprising that lIwamiya would not recommend the same types of
changesthat the '745 Patent discloses and claims. Thisisslide 23 by the
way which shows lwamiyatelling an artisanto do thisand not this.

I'd like to move on to the oxygen saturation limitations in the
Iwamiya and Sarantos combination. And part of the issue here is, whether
or not Iwamiyais teaching --

JUDGE HOSKINS: Mr. Helm, I apologize for asking you to go
back, but I had a question that | forgot. So, if we --

MR. HELM: lam here, asalways, at the pleasure of the panel.
So, please.

JUDGE HOSKINS: Well with respectto claim 15, whatisthe
written, structurally, what is the written description support you have in the
“745 Patent for this array configuration that we're talking about?

MR. HELM: Twill tell you, Your Honor, | don't havethat. Let me
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get thatinformation. I'm happy to provide ittoyou. Ifyou don'tmind, may
| provide it on the reply?

JUDGE HOSKINS: Thatwouldbe great. Yes, feel free to defer,
but I'm curious asto that. Thank you.

MR. HELM: Absolutely. Iwilltake and I will identifythat
information, and I will have it at my fingertips, first thing.

JUDGE HOSKINS: Thankyou.

MR. HELM: Noworries. Thankyou. Thisisthe oxygen
saturation claims 9 and 18. Now, the issue of teaching away comesup in the
context, and there's several things in Iwamiya that teach away from oxygen
saturation determinations. The firstone is that Iwamiya talks about visible
light,and it'sin the context of a sensor, it talks about that visible light is
weak light and cannot be sufficiently received. Therefore, biological
information, such as a pulse wave cannot be detected. So, thatisa teaching
way because it discourages an artisan from using light in the visible
spectrum, for example, in the red or green spectrum. But, the fact of the
matter is, isthat I thinkall the parties agree, you do require lightin the
visible spectrum to take pulse oximetry measurements. It would be frankly
strange for lIwamiyato discuss pulse oximetry at all, and it certainly doesn't,
notwithstanding any assertions that were made in the Petition. It certainly
doesn't discuss pulse oximetry at all, and it would be very strange if it did,
given that it talks about the inability to obtain even a pulse wave signal using
that weak light in the visible spectrum. Andthere'sareason for that.
Iwamiya provides you with a scientific basis for that, which isthere'sa
relationship between the melanin, and the different spectra of light. Andyou
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can seethat there is a relative maximumat infrared, and a minimum for the
melanin. And that's what Iwamiya seeks to take advantage of. That'son the
right. In contrast, you cansee in the visible spectrum, either the melanin, is
either extremely high or there's a big gap between them. Andsothat's what
Iwamiyais tryingto avoid with its disclosure.

Oneissue that we raised in our Patent Owner response was that the
combination as proposed was inoperable, and that was because lwamiya
includesthis optical filterthat filters outall light below 900 nanometers.
During Apple's presentation, you heard some things about how you could
just remove this. Now, | will point out that Iwamiyadoes, contrary to what
Apple argued, does view this as an important piece of the innovation
because the optical filter allows it to filter out sunlight or other external light
and only allow that special infrared signal to reach the detector in the light
receiving unit. So lwamiya does disclose a specific function for that light
filter that is beneficial in lIwamiya's device, and that cannot be duplicated by
creating, for example, a light filter that is much broader to allow, and again,
it'sunclear that this filter even exists or where this filter would come from,
but alight filterthat allows a whole range of wavelengthsto come through.
Once you're allowing light in the visible spectrum, first, that's the external
light. Second, that's weak signal. And so that'swhyit doesn'teven make
sense. Anotherpointaboutthe filter. Thefilter does notstandalone. Ithas
the corresponding light shielding frame. Oneofthe things that was
proposed during the argumentwas to merely eliminate the filter. But, of
course, that would eliminate the light shielding frame as well, and with it the
entire basis for the dark-colored coating. That type of retrospective
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rationalization is clear hindsight, driven by the expediency of the claims and
desire to meet the claim limitations, and not by what an artisan would do
looking forward. Looking forward, given Iwamiya's teaching of very weak
signals that cannot even render pulse waves as biological information, given
its teaching of a filter that is used for the beneficial purpose of filtering out
external light, including sunlight, all of that together would be read by an
artisan as teachingaway. There'smore in our briefing that I'm not going to
go into here, having to do with the sensitivity of the photo detector, butall,
of the different pieces of Iwamiya work together specifically to enhance
measurements at the infrared spectrumto the exclusion of measurements in
the visible spectrum.

| want to pointout that this is in direct conflict with Sarantos. So,
the combination is also suspect because Sarantos discusses its concepts
primarily with respect to light sources that emit green light. That's the light
that Iwamiyasaid, do notuse. Andif | may, for the record, | was just
discussing slides 27, 28, 29, and now I'm on slide 30. Thank you for your
patiencewith that, Your Honors.

Sarantos discusses its embodiments primarily with respect to light
sources in the green spectrum, visible light. Thatiswhat Iwamiyasays, do
not, usein our sensor because it does not produce a viable signal.
Incidentally, that illustrates that different sensors have different results. For
Sarantos, green light is beneficial, but for Iwamiya, it'snot. Thatisan
Important teaching and understanding as well, is that these are not merely
mix and match sensors with features that can be tugged out of one to the
other. I'm looking at theslide 30, the final highlighted section. Light
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sources emitting light in the green spectrumare particularly well suited for
photoplethysmographic techniques, that is a mouthful, usually called PPG
signals, for measuring heart rate. So, again, what Sarantos is teachingis that
green light shouldbe used with its sensor. What Iwamiya teaches is visible
light does not produce a viable signal.

On slide 31, I want to call out Sarantos' discussion of red and
infrared light.

JUDGE HOSKINS: So, Mr. Helm, let mestop you there. Soare
you saying that lwamiya's -- how do you reconcile those two things? If
Iwamiyais saying never usegreen light, why is Sarantos telling us to use
green light? Help me understand.

MR. HELM: I'm happytoreconcileit. Thereasonwhyisthey're
fundamentally different sensor designs. For example, lwamiya, we heard
earlier, uses a milky substance which has obvious impact on the light that
passes through it in terms of the strength or weakness of the light. lwamiya
has a completely different detector arrangement. It has features that look
completely differentfrom Sarantos. Thatisone of the fallacies of Apple's
argument, whichis that what's good for the goose is good for the gander.
Iwamiyaisn't even the same speciesas Sarantos, other than the fact that
they're both physiological monitors.

JUDGE HOSKINS: They both measure pulse, right?

MR. HELM: They both measurepulse, buttheydosoina
completely differentway. Sarantosemits light into thetissue, and it
monitors a band, a circular band of light that expands outwards. lwamiya
uses thesediffusing elements to direct light into the tissue. Thatisa
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different --

JUDGE HOSKINS: What does any of that have to do with
whetherthe lightis green or some othercolor?

MR. HELM: Oh, that is becausethe different wavelengths of light
will propagate in different ways. So, a green wavelength of lightis
physically different. Thisisnot to getintowave-particle duality, butitisa
physically different phenomenon. It will penetrate the tissue in different
ways. You'll get adifferentresultthan if you use infrared light, for example.
And certainly, that's what lwamiya was showing in its figure that |
highlighted on one of the slides, slide 27. It shows that the light interacts
with the body and let me go back to that slide briefly just toillustrate this.
The light interactswith the body in a fundamentally differentway. So, with
Iwamiya's, lwamiya's concern here has to do with monitoring the signal and
getting asignal for its device, which it says do in the infrared. But certainly,
the light wavelength is very important. Frankly, that's why people select
specific wavelengths for pulse oximetry. Apple, one of their arguments
seems to be that they're relyingon, for example, Sarantos just for the general
disclosure that pulse oximetry existed. It'sastrange idea because certainly,
pulse oximetrywas known to exist. Also, strange because it was known to
need visible light, the red, andinfrared light. It's not teaching anythingthat's
beyond what was known, not any of the specifics. Andthat's something that
was shown in the slide | was just on here, which is that Sarantos, when it
talks about its device, you can see thedifference in light wavelength comes
up here, too. It talksaboutthe dramatically different wavelengths that are --
its device is tailored for green or yellow, perhaps, but the disclosure is not
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directed to those dramatically different wavelengths of red or infrared. So,
you can see here at the end, the aspect ratios and dimensional values
discussed herein are tailored based on the green-red light spectrum and are
not tailored for use in other spectrumssuch as thered or infrared spectrum.
That's because differentlight reacts in different ways with the body, and you
need to have different solutions. Sarantos doesn't tell you those solutions.
And, in fact, Sarantos doesn't tell you at all how you would implement them
to effectively obtain oxygen saturation. Thisisvery, very muchin line with
asking theartisan to go ahead and figureit out. Andwe know from what
happened with Fitbit, which is Sarantos' assignee, is that it took many years
for themto figure this out. Andyou can see whatwe understood is that that
took until 2020. Andeven in 2020, you can see on slide 32, and now on
slide 33, you can see this article from the Washington Post, where Fitbit's
director of research in 2020 said, in terms of, with respect to measuring
oxygen saturation at the wrist, it's a pretty hard technical problem tomeasure
SpO2, that's oxygen saturation, on the wrist. | also direct you to the
subheading of thisWashington Post article. Both the Apple Watch Series 6,
the first Apple Watch to include a pulse oximetry feature, and Fitbit Sense
have new blood oxygen apps. They're mostly useless. We'll get into this
later on, but frankly, the fact that five years later, the blood oxygen sensors
released by two leaders in these type of wearable technologies, Apple, and
Fitbit, are mostly useless, hardly suggests that they were so well-known as to
be routine, which is a theoryadvanced by the Petitioner.

| want to go back brieflytoslide 17. Andinslide --and Your
Honor, I just wantto make sure. | appreciate that perhaps I got a little bit
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carried away there. Did thatanswer your question about why the
wavelength matters in terms of Iwamiyaor Sarantos?

JUDGE HOSKINS: |welcomeyoutogoand proceedtowhere
you were goingto go. Thankyou.

MR. HELM: Thankyou, Your Honor. Thisisthe dark-colored
coating limitation. And again, if, as Apple proposed in theirreply, you
simply removethe filter, thereis no place for this dark-colored coding to go.
Now, I'm going to make a more general pointhere. Themore general point
here is that the argument about a dark-colored coating, how it is something
thatacts in the same way, is not correct. A dark-colored coating hasthe
same property, whether it's used in Sarantos, or as to modify Iwamiya. The
property is that the dark-colored coating will absorb light. That's a property
of a dark-colored coating. The function of the dark-colored coating,
however, differs between those references. In Sarantos, as we heard them
explain, Apple explain, the dark-colored coating is on the extermnal surface of
the device before light enters into the measurement cavity. The proposed
change, however, is different. Here, the dark-colored coating ison a feature
that is within the measurement chamber after light has already passed
throughthe tissueand emerged. It'sahomogenouslight mixture,and there's
no reason to discount the light that passes immediately through the filter
versus light that would be passing through the filter upon reflection. Andon
the reply and sur-reply, there was no dispute. That's why on their response
to expert testimony, they came up with anew theory, which is that this dark-
colored coatingfeatureis to prevent light from passing back through the
lens, back into the body, which was never mentioned before. And I note, as
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support, they cite the '745 Patent, which is not allowed. They can'tlook to
the Patentitself to invalidate it or render it obvious.

If I may, I'd like to turn to the Sarantos-Shie combination, if there
are no questions on the lwamiya combination. Much of what we're going to
discuss with respect to the pulse oximetry claims, and also the Claims 2 and
27 about multiple LEDs will also be discussed in the confidential section.

JUDGE HOSKINS: Mr. Helm, let me interrupt because | have a
question, I wantto make sure I don't forget to ask like I almost did before.

MR. HELM: Yes, please. Of course.

JUDGE HOSKINS: Oneofthe things that Petitioner said during
their presentation is that you don't argue non-analogous art with respect to
thisground. And I would say that there is some argument in the Patent
Owner response that could be construed as a non-analogous art argument,
although it's not stated as such in fairnessto Petitioner. So, I'm wondering,
are you arguing that Shie isnon-analogous art?

MR. HELM: We are not making that argument, but we do want to
make this point, however, is highlyrelevant. | mean, the non-analogous art
argument, I think that we actually -- I think we did raise it in our Patent
Owner response. But --

JUDGE HOSKINS: Then let me say this. I'm giving you achance
to cite usthe best pages for that in the Patent Owner response if you want to
maintain that as an active issue.

MR. HELM: I'm happy. I'm happy to takeand not maintain, asan
active issue because really the argumentis, | just wantto be clear, really the
argument s that Shie has no disclosure relevant to physiological monitoring.
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And so, the combination relies on a series of motivations, and we're goingto
see in a second a quirk in that motivational analysis provided with the
Petition. Itrelieson aseries of motivations that are not supported by
Sarantos, which hasno mention of the such features, or Shie, which mostly
is talking about things -- it talks about, to paraphrase, thisisn't the exact
quote, but it is something similar, anything under the sun, and car taillights.
So, it'snot giving any information that would allow an artisan to understand
why this would be useful in combination or how they would even be
implemented. That's thegravamen of our argument, so. I'm at slide 40 right
now. Andlwanted to highlight somethingwhich is that the Petition
provided no details for the combination of Shie and Sarantos. So, what they
said was a general statement. Shie describes adiffuser thathasa light
diffusing and shaping advantage and changesthe first shape of lightinto a
second shape. Now, particularto thisissue, changing the shape of light
requires not just changingthe size. Two differentsize circles, or two
different size circular shapes are notenough. Thatiswhat the partiesargued
inthe ITC, or what Appleargued in the ITC. Now, theproblem isthat Shie
has plenty of different functionality, and in particular, the description of a
diffuser suggests, that maybe this is just light spreading. Indeed, some of the
things that are cited on their slides in support of Shie, disclosure of shaping,
have to do with spreading, which isa changein size, notachange in shape.
So, there was a problem in terms of it was unclearwhat the combination
even relied on. Andthere was also a problem because it was unclear how
that wouldactually be implemented in Sarantos. And we'll see some aspects
of Sarantos that might go the other way. So, we were left with, after the
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Petition, this-- something like this. Thecombination of Sarantos and
something, maybe one of these, maybe something else altogether, unknown
but certainly not necessarily meeting the claim limitation of the first shape,
second shape. And I'll note that claim 15 requires adiffuser. lalludedto
this. There'sno dispute thata change in size isnot achange in shape. Dr.
Anthony's initial declaration and his initial opinions were apparently
rendered from a misunderstanding of this particular limitation. On reply,
after institution, andafter Masimo pointed out these problems, you can see
the Petition relied on a diffuser, and specifically the light-shape-changing
material of Shie. The reply abandoned that position. It doesnotrely on Shie
anymore. And instead, it relies on lenses. So, thisisamaterial change of
the position advocated for by the Petitioner in the Petition versus the reply.

| want to show you the motivations that they use. These arose in
the initial argument. Preciselydirect light emitted towards thetissue, direct
light towards a larger area. Aswe pointed out in ourpapers, completely
opposite to each other. They can'tdooneandthendothe other. Andthe
third one was obscure the LED's appearance, which is an aestheticchoice.
It's unclear why that would be relevant to an artisan, but I have some things
tosay about thataswell. The Petition relied solely on Dr. Anthony for
support of these moativations. And the problem was that the corresponding
part of Dr. Anthony's declaration was a cut and paste from Apple's attorney
arguments at the ITC. Itisa verbatim replication, with the exception, of
maybe aword, of attorney arguments. Not a piece of evidence from the
ITC, but the attorney arguments fromthe ITC, that Dr. Anthony apparently,
had not seen at the time andwas unaware of what the support for his opinion
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was. Now, he called thisa collaborative writing effort. But|do submitthat
taking attorney arguments from a brief submitted at the ITC and putting
them into a declaration do not make them competent evidence.

| want to address the motivations here because, remember, these
are the motivations that were supported only by the cut and paste of an
attorneyargument fromthe ITC briefing. First isthis motivation of the need
to direct light towards the tissue, which doesn't make sense for Sarantos
because the LED isalready proximate to the tissue. It's unclearhow this
would even be implemented, and Apple provides nodetails. Onslide 48,
Sarantos discourages the type of spreading that Apple advances because it's
set up its detectors specifically to capture a distinct distribution of light.
Spreading is contrary to Sarantos' teaching. Andthe cited art does not talk
about fixing a problem of tattoos or nail polish. Ittalks about by spreading
light with a diffuser, it talksabout increasing the brightness of the LED.
Thereisnosupport for this. lalsowant to pointout Apple relied on these
figures to show the shape of the light, first shape, second shape. These are
reflected light. This cannot provide the evidence because what the parties
agreed on at the ITC was that the first shape and second shape have to be
measured at the material. Thisisslide49. And thisisshown on slide 50.
Atthe ITC Apple argued, the relevant comparison is between light when it
reaches the material and emerges from the material. Thefigureson slide 49
are not that. That cannot provide evidence sufficient to demonstrate the
presence of that feature. A note aboutthe Fresnel lens. First, Appletried
and failed to implement Fresnel lenses in their devices, specifically with
oxygen saturation. Thisisthe typeofthingwhere they're advancinga
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theory in terms of the modifications that would be made without
acknowledging that they knowthat these modifications don't work. The
conclusion after tryingto retrofit a pulse device with an LED, that's exactly
what they're proposing here for both Sarantos and for Iwamiya, was that
innovationisrequired. And ultimately, they, had to eliminate the Fresnel
lens because it created problems.

| want to touch briefly on slide 53 on the light block issue. 1only
want our papers to deal with this, but | do want to just raise the fact that
Sarantos does notin any way teach a circular array of small detectors. These
do not correspondto the shape of the light block, regardless of how Sarantos
refers to these on the right, these embodiments on the right, asa circular
shape. Thatdoes not correspondto the feature, whichis whatis claimed.

The final thing I want to raise here, there's someevidence here that
Is related to oxygen saturation. On thistimeline, you cansee in late 2014,
Apple hired Dr. Paul Mannheimer, whois a world expert in oxygen
saturation, to investigate oxygen saturation at the wrist. Many years later,
Apple finally announced that functionality. Samewith Sarantos. I'm going
to skip overa couple of slides here and focus on -- focus on onepiece of
evidence that Apple introduced, but then abandoned, and that's on slide 60.
Thisis the Withingsdevice. Partof the argument that Apple makes against
the evidence in theirengineer's testimony is that somehowtheir engineers
were not informed of the state of the art, or just didn't understand. This
appears to be a reference that Apple identified by searching for pulse
oximetry in wrist, and they introduced that at Dr. Duckworth's deposition.
They did not realize, however, that this Withings Pulse O2 device, which
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was in April 2014, roughly contemporaneous with the work Masimo was
doing in the field, discloses an oximeter that cannot measure oxygen
saturation from the wrist, and instead must be removedand used on your
finger. The descriptionisa seriously annoying design. This is Exhibit 1057
in slide 60. And I will advance that there is a very extreme difficulty
squaring Apple's position that pulse oximetry measurements at the wrist so
well-known as to be trivial in 2015, when this was the type of commercial
solution that was available just months earlier. Ultimately, what we'll see in
the confidential section is evidence at the time, contemporaneous evidence
from Apple's engineers and their own experiences in the field. We'll see
testimony from those engineers, often elicited by Apple's own attorneys, and
we'll see how that supports accountability. On the other side we have
Apple's expert whose never worked on these problems, specifically pulse
oximetry on the wrist. Andwith that I would like to stop and reserve the rest
of mytime.

JUDGE HOSKINS: Okay. Thankyou for that, Mr. Helm. Let's
see. | havethat, as46 minutesfor your initial presentation, so that leaves
you with 29 minutes. Does that sound right with you from your end?

MR. HELM: It sounds swimmingly, YourHonor. Thankyou very
much. But hopefully, we can move in asprightly fashion through the
confidential material. 1do thinkitisvery, very interesting. So, I think the
time will go faster, but thank you.

JUDGE HOSKINS: Okay, noworries. So, thenwe haveto -- now
we go back to Petitioner for their reply on the publicaspects of this case.

So, with that, I invite Mr. Stephensor whoever's going to speak for
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Petitioner to begin the reply when you're ready.

MR. STEPHENS: Thank you, Your Honor. Just a brief point, and
we'll want to reserve as much time as we can for the closed session. During
direct, there was a suggestion that Apple's position is that Iwamiyaalone
teachesblood oxygen measurements. | just wanted to clarify, to the extent
there'sany confusion, that's not thecase. lwamiyais a heart rate sensor, and
we've never contended otherwise. It's the combination whenwe bringin the
teachings from Sarantos, where you add the capability for measuring oxygen
saturation to Iwamiya's device.

JUDGE HOSKINS: Let mejust push backa little bit on that. |
understand that one of your arguments is it's coming from Sarantos, but don't
you also argue that Iwamiyadiscloses measuring oxygen saturation?

MR. STEPHENS: I'm notaware of thatargument, YourHonor.
Our positionisthat Iwamiya, theway we read it, has a single wavelength of
light, which would allow you to do pulse rate measurements. It'sthe
addition of the second wavelength based on the teachings of Sarantos that
would allow you to expand the capabilities of Iwamiya's device so that in the
combination you couldnot just measure pulse rate but also do blood oxygen
saturation measurements.

JUDGE HOSKINS: Understood. Could you turnto page 19 of
your Petition, please, in the 1291 case?

MR. STEPHENS: Certainly, Your Honor. Onemoment. Canyou
repeat the page number? | apologize.

JUDGE HOSKINS: Nineteen, soone, nine.

MR. STEPHENS: Okay, I'm there.
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JUDGE HOSKINS: Sorighthere under --so I'm looking at the
bottom where you've got a heading for nine point -- limitation 9.0. Andthen
this first paragraph says, in the combination, lwamiya discloses a sensor that
detects biological information which includes oxygen saturation and
provides the example of a pulse rate or heart rate wherein oxygen saturation
comprises heart rate sensing at differentwavelengths. How else am |
supposed to understand that sentence other than one of your positions is
Iwamiya discloses oxygen saturation determination?

MR. STEPHENS: Thank you for raising that. Ithink the work
here is being done by thefirst threewords in the combination. So, that may
have been, we could have stated that more clearly, Your Honor. Butto be
clear --

JUDGE HOSKINS: Well, counsel, to the extent, even if, let's -- |
guess that part really doesn't matter. You're saying now, for the oral
argument stage, that you're relying only on Sarantos for disclosure with
respect to measuring oxygen saturation at the wrist.

MR. STEPHENS: That's correct, Your Honor.

JUDGE HOSKINS: Okay. Thankyou.

MR. STEPHENS: I'd like to just makea few brief points on --
with respect to the points that Masimo made regarding claim 15. Masimo
suggested that Apple is relying on amodification of lwamiya's sensor to
meet the limitation about a plurality of photodiodes beingarranged in a
configuration corresponding to that circular shape. That's justnottrue.
Iwamiya itself discloses the plurality of photodiodesas an alternative
embodimentto the figure that's depicted with having asingle larger
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photodiode. So, it doesn't require amodification to go from thatsingle
photodetector to multiple photodetectors. Iwamiya says that you can have
multiple photo detectors, two-dimensionally disposed on thesame
circumference. There was some discussion about the disclosure for this
limitation and the specification for the limitation in Claim 15, regarding the
configuration of photodiodes. | refer Your Honorsto slide 24 of our
demonstratives. Andwe highlight on thisslide disclosure from the 745
specification at column11, lines 36 to 43.

JUDGE HOSKINS: Sorry, canyou give the slide number again on
that?

MR. STEPHENS: Slide 24.

JUDGE HOSKINS: I'm notsure. I'm looking at Patent Owner's --
I'm sorry, I'm looking at Patent Owner's. So, it's slide 24 of Petitioner's
demonstratives.

MR. STEPHENS: That's correct, Your Honor.

JUDGE HOSKINS: Okay, sorry about that. Thank you.

MR. STEPHENS: Andwe actually asked Masimo's expert, Dr.
Duckworth, about this disclosure. Andwe asked him duringhis deposition
to review the specification and identify any more pertinent disclosure than
what's clipped here. Andhetooktimeto review the spec, didn'tidentify
anything else besides this. Andyou can see here, there's just disclosure of
plural photodiodes. Nothing about what's required for correspondence.
Nothingabout six photodiodesbeing required. You know, | would submit
that Iwamiya's disclosure is more robust than what's in the 745 specification

insofar as it discloses plural photodiodesdisclosed on thesame
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circumference, which is absent from this disclosure, it doesn't even say
corresponding to ashape of the irradiated portion area.

And the last point | would make, there's -- Your Honorsasked
counsel, whether Masimo had argued in the record that Shie is not analogous
art. We wentback to the Patent Owner'sresponse and saw no such
argument. Thank you.

JUDGE HOSKINS: Thankyou forthat. So, let me do some math
here, please. So, | have 19 minutes left now for petition -- oh, were you
goingto keep on arguing? | apologize. |thoughtyouwere done.

MR. STEPHENS: I'm done. |was, well, we were going to ask for
the time, so | appreciate that.

JUDGE HOSKINS: Noworries. Okay. So, it looks like you have
19 minutes left for our next phase. Isthat in accord with your calculations
there?

MR. STEPHENS: Thatsoundsrighttous. Thankyou, Your
Honor.

JUDGE HOSKINS: Okay. Thankyou. So, you know, we've
been -- so with this moming's sessions, we've been going for a little bit
today. So, we're going totake a little bit of a five-minute break here. We
will, you know, talkto our staff, and get the publiclines, you know, cut off
so that we can talk about the confidential information. But we're goingto
take a little bit of a five-minute break here. So, we'll be back in about five
minutes, okay?

(Whereupon, the above-entitled matter went off the record at 2:50
p.m.andresumedat 2:57 p.m. EST)
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JUDGE HOSKINS: Let’s go back on the record and before I turn
it over to counsel, let me see, | forgot Mr. Helm, | should have givenyou a
sur-reply on the non-confidential portions of theargument. | am goingtodo
that now.

MR. HELM: Okay, I --

JUDGE HOSKINS: Ifyou don’t wantto use the time, that’s okay,
I just, I forgot so here’s your chance.

MR. HELM: Not --

JUDGE HOSKINS: Wouldyou like to do that?

MR. HELM: Not aproblem, I am happy to go very quickly, so
whenever you’re ready.

JUDGE HOSKINS: Okay, please begin when you’re ready and
I’ve got your time at 29 minutes so that’s what we’ll start with you, thank
you.

MR. HELM: Okay, the first issue | wantedto address was the
written description issue, | promised you | would comeup with a citeand |
wanted to deliver. So | think that counsel directed you to one portion of the
record here at the 745 patent, roughly around column 9, lines 25 to 30, but |
will also direct you to, for example, Figure 7B, which shows the circular
light block and the irradiated portion the tissue is all our part and parcel and
disclosure. Butlthink that the description of the spatial array corresponding
totheirradiated surface area tracksvery nicely with what is claimed.

Point two, on the non-analogous art issue, let me just direct you to
our sur-reply where we discussed the fact that Shie doesn’t have anything to
do with physiological monitoring, that’swhat we alludedto earlier. The
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argument here isabout how Shie provides no detailsor no explanation, and
no information for implementation. No suggestion that would be directed to
a physiological monitor at all, instead has automotive applications like trailer
lights, in addition to the catch-all of anything under the sun. Last --

JUDGE HOSKINS: Thelegal issue wherethat comes up thenis
motivation to combineand perhaps reasonable expectation of success as
opposed to analogous art, correct?

MR. HELM: Thatis correct. We're not seeking to exclude Shie
from consideration altogether, but what we are saying is that you better have
some reason because it doesn't come from thereferences themselves. And
what we would posit is that the initial Petition declaration, which was copied
from the attorneyarguments at the ITC, did not provide that in acompetent
manner. And in addition, further what they deem corroborating evidence
that was introduced for the first time on reply does not actually support the
motivations in any coherentway. |wantedto make one quickpoint, very
quickly, about the wavelengths of light, and that was merelyto say, tie back
in the Sarantos disclosure about the fact that it tailors for specifically green
or yellow wavelengths, not red or infrared wavelengths. Again, yet another
reason why the Sarantos and the lIwamiya designsare very, very dissimilar.
But even Sarantos recognizes you'll haveto change how you design your
system to measure different wavelengths of light because they move through
the body in differentways. So, that's yet another reason whythere are
differences that hinge on the wavelengthand why Sarantos and lwamiyado
obtain different resultsor have different experiences. Andwith that, I'm
happy to wait for the confidential session.
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JUDGE HOSKINS: Thankyou. Okay. Sonow you have 27
minutesleft. So, for the purposes of therecord, we're now moving -- the
public lines have been cut, so the public was unable to hear the sur-reply
argument that we justhad from Mr. Helm. That's myfault. Butthe public
lines have been cut, so we are now going to movetowardthe confidential
portion of our argument today. And we'll start with Petitioner. And |
understand Mr. Renner is arguing thispart for Petitioner --

MR. RENNER: That's correct, Your Honor.

JUDGE HOSKINS: Okay, great. That's fine. Andso, you have --
Petitioner has 19 minutesleft. Andsowhen you begin talking, we'll start the
19 minuteclock. Thank you.

MR. RENNER: And I should clarify the issue that I'll be
addressing is reasonable expectation of success as it relates to the thermal,
the issue of pulse ox on awrist, which seemsto be the root of the primary
argumentthere. Butto the extentthere are other arguments, we may end up
having Mr. Stephensjoin us again.

So, with that, I will begin us withslide 83 if I may. And this goes
tothescope. Thefirst partof my presentation will gotothe scope. It'smy
understanding that there are reasonable expectation of success arguments as
it relates to pulse ox on awrist, they really -- they don't implicate claims 2
and 27. Whenyou look at Claims 2 and 27 that are reproduced here
alongside of 9 and 18, you'll notice that all that you recite is LEDs of
differing wavelengths with the contention that there may be, asa
consequence of this, the combination brings LEDs of differing wavelengths
into the combination. These -- the only allegations of reasonable
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expectation of success, which relate to the wrist-based detection of an
oxygen saturation, it simplywouldn't apply to these claims, and this makes
sense.

JUDGE HOSKINS: Butyourargumentthough -- but your
argument is the reason to use two wavelengths is oxygen saturation. So,
isn't it thesame thing?

MR. RENNER: Well, Your Honor, we think that the claim doesn't
require that particular motivation. And we think that there couldbe a variety
of reasons you might integrate them. To your point, that it would relate to
thatargument, but notto theclaim itself.

JUDGE HOSKINS: What otherarguments do you have for
modifying Iwamiya, for example, to use two wavelengths?

MR. RENNER: Your Honor, it's astructural combination where
you may change the LEDs. And we posited that you could integrate LEDs
from the secondary reference and the state of (INDISCERNIBLE) as you
mentioned it isto help us with that type of a measurement. Butwe still
maintain there are other reasons that might motivate that combination.

JUDGE HOSKINS: Have you providedany such reasonson the
record?

MR. RENNER: I can goback and look. Ithinkitwasmoreofa
generic statement that they couldcome in. And then there were the specific
motivations that as you've noted are really about trying to get to all pulse ox
on wrist.

JUDGE HOSKINS: Okay. Thankyou.

MR. RENNER: Slide 8, if I go back toslide 8, I'm going to make
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a similar point, but perhaps a little more. Thishastodowiththe -- our
understanding of the questions of reasonable expectation success here don't
apply toall, of the grounds that are implicating of the claims, its 2A and 2B,
as well as 2A and 2C. They have Sarantosas a base reference, you'll notice.
Masimo's contentions, again, are limited on reasonable expectation of
success to criticisms of the wrist-based pulse oximetry in the centerthere.
Andyou'll recall that Sarantos, we've established, we believe, and we've
certainly argued that it disclosesa wrist-based pulse oximeter. The
arguments over that havealready been addressed. We were talking about
those in the public session. They center on, in particular, Sarantos'
disclosure at 13, 34 to 50 and other areas of it. But Sarantosis being
brought into the combination with the proposed changes, not actually
making modifications to Sarantos in thisrespect. So, a reasonable
expectation of success, we don't think can focus on whether confidence
exists in the wrist-based pulse oximetry, which is already demonstrated by
Sarantos. Rather, it would properly be focused on whether a POSITA would
reasonably expect success in the proposed integration of those features from
the secondary reference, of different features in the secondary reference.
Andto complete the point --

JUDGE HOSKINS: Do you have agood case citation for that?

MR. RENNER: No, Your Honor, it'snotnormally allegedin a
circumstance like this is what we note. That the reasonable expectation of
success is normally at the point of the combination. It's when you bring two
references together, you doubt they'll fold together. Isthere's some reason to
believe they won't come together? It's not about whetherone or the other
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teacheswhat it says it teaches. That's a contention that would come in more
on, and we've already heard somearguments on that, as to the sufficiency of
the teaching itself. Andthat's kind of, our point. Andwe thinkthatthis
turns around as well when you look at Sarantoseven as a backup reference
because as the pulse ox on wrist, we're simply integrating exactly what
Sarantos already says it does. It'salready teachingthe world that you can
integrate the pulseox on wrist. The question isn'tthat. The question is
whetheror not amodification to the sensor of Iwamiyais a reasonable to
expect success type of amodification. And in thatquestion, you don't have
the same kinds of (INDISCERNIBLE) argumentsand questions that they've
raised here. Instead, it'samore focused inquiry and one that frankly hasn't
even been alleged.

Now, that beingsaid, | wantedto go ahead and deal with what has
been alleged in terms of the argument itself. And thatisyou're beingasked
by Masimo to look past the record of PTAB evidence and focus on evidence
that's imported from the ITC record. Butareasonableexpectation of
success is assessed, as we've discussed even today, from the perspective of a
POSITA, andaPOSITA is charged with the knowledge of the art andthe
level of knowledge that exists in the art. The PTAB record before you
doesn't look at all, well, it doesn't look complete, if you will, of the ITC
record. The ITCrecordisonething,thisrecordisquite anotherandit hasa
significantamount of information that was not givento the ITC and not part
of the decision-makingfabric there. Specifically relatingto determining
oxygen saturation at the wrist, and establishing that it was known, many
authors have been presented many papersto this point. Andwe're goingto
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talk about some of that with our limited time together. Asthe record details,
in briefing, four references in particular, the Cai and the Liand the Pang and
the Maattala references, and we see that Dr. Anthony, hecites to many more
in corroborating his testimony, which is and remainsthat pulse ox on wrist is
not beyondthe reach, not something that people of skill would have had
difficulties in thinking they might accomplish at this time. Now, thisiswith
respect toa POSITA, of course, fullyaware of the state of theart. We
therefore had expected some success in simply applying Sarantos in
whatever manner Sarantos is already disclosed. Thesaturation detected by
that wrist-wom sensor. Andthisistrue, we believe, despitesome industry
participants suggesting that challenges exist in sensing pulse ox on wrist.
Sweat of the brow has never really been the test for measuring real-world
expectations of success, noristhe knowledge of any particularengineer or
person, even one that happensto be employed by Apple as an engineer by
Apple. None of us know everything there is to know about technology. No
person in technology knows everything and the hypothetical standard of a
reasonable expectation of success, of a POSITA, sorry, is established well
and it's somebody that is charged with the knowledge of that which isin the
field, a hypothetical person, it's said.

So, if | could take ustothe slide 84 with that, those preparatory
remarks. Here you can see Masimo's expert, we believe exposed by the
record. Asmentioned inthe proceeding, Apple has furnished evidence
unseen by the ITC demonstratingthata POSITA would have had reasonable
expectation of successin seekingto deploy a wrist-based oxygen saturation
sensor. And simply said that wrist-based oxygen sensor has been shown to
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have existed prior to the 745 Patent. Here you can see that Dr. Anthony
reviewed countless references in coming to that decision or coming to that
conclusion. Andthe In Re Carlson decision; isthe onethat I'm referring to
where we know that POSITAs are charged with the knowledge of industry
reference material. Now, the four references that are highlighted most
significantly, we're going to talk about in the slides that follow, and we go to
slide 85 that will start us out. The Cai reference, we know it tellsus, this
quote here, experimental results have confirmed. Thisis not the language of
someone writing aboutatheoretical thing. The results have confirmed the
feasibility of the wrist-based oximeter. Again, results have confirmed
feasibility. Thisisthe College of Biological Sciences and Medical
Engineering, Southeastern University. The nextsiteon the same page, L.
The sensor has demonstrated, past tense, has demonstrated an ability to
gather high integrity dataat the wrist. Thissensor, it's talkingabout a
sensor, has demonstrated, past tense, doneit, an ability to gather this kind of
data. Thisisan IEEE transactions on biomedical circuitsand systems, 2012.
Pang says, we present another wrist-based oximeter that has been developed
in our laboratory. Has been developed in ourlaboratory. Not just theorized,
not justimagined. The Department of Electrical and Electronic Engineering,
the University of Hong Kong. And Maattala, pulse oximeter implants
Implanted in awristband is possible to achieve with many benefits and
practical implications can possible to achieve, they're confessing that it is,
they're not makingup, but they thinkit might happen. Andthisisan article
titled, Optimum Place of Measuring Pulse Oximeter Signals in Wireless
Sensor Belt and/or Wrist Band, International Conference on Convergent
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Information Technology.

And I'd like to go through these in a little more detail, just to give
you the confidence that we have, and that Dr. Anthony emerged with. |
would of course encourage that, yourselfaswell. But86, slide 86, if we
could look at that foramoment, it's a Cai reference on that in the nextslide.
This paper was entitled Pulse Oximeter Based on Wrist Band Sensor.
Experimental resultsindicate that the system can effectively delete, I'm
sorry, detect, the change of oxygen saturation. It'son page four. It'sin the
highlight. Thatends with a confidence-inspiring conclusion, and that
conclusion says, this paper describes the system design of a wrist band pulse
oximeter and completes the prototype fabrication. So, we're talking about
the end of a study, completion of a prototype fabrication, and we're talking
about the paper professing that there is in fact a system designed for a wrist
band pulse oximeter. And the oximetercan contain oxygen saturation we're
told by the same author in the same paper. Infact, it says the wristband
pulse oximeter offers an effective means of home monitoring oxygen
saturation. Thenextslide 87, we see Dr. Anthony confirming his
understanding, testifying thatasa POSITA, that this paper demonstrates the
feasibility of collecting pulse ox data at the wrist and using it to quantify
changing oxygen levels as a part of the pulse ox measurement process.
Pulse Lightning, we wantedto show you here the questions offered to Dr.
Duckworth to see if he might think otherwise or at least explain why that's
not true. We gave him an opportunityto correct the understanding, he
refused to answer. Before goingfurther, we think that'sthe law there, or at
least --
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JUDGE HOSKINS: Mr. Renner?

MR. RENNER: Yes?

JUDGE HOSKINS: It seemstomeasthough youand Dr.
Anthonyare applying a standard of what one of ordinary skill in theart
would considerfeasible, but you're saying, maybe that Patent Owner is
talking about what is the standard for commercial operability and reliability
in a particular device. Isthat correct?

MR. RENNER: Ithinkthat'saway to characterize thatis perhaps
not unfair. We thinkfeasible and somebody having a reasonable
expectation, right, if you have an expectation, what does that mean? It
doesn't mean it actually doesn't require you to have builtitin a
commercializableway. Thatsaid, I'm not surethese papers stop short of
demonstrating that it could be commercialized. When you look at the body
of work that we'll go through, we thinkit actually rises higher than justa
reasonable expectation, but instead shows you the people have been looking
at thisand figuring out that you can have oxygen saturation measured on the
wrist. I'll continueand say that we think that the Cai reference itselfdoes
the job. Of course, we continue to move on. Slide 88 getsustothe Li
reference. Andthe Lireferenceisa really interesting reference. It's one that
we spent some time in, and this slide really, our timetogether doesn't do us,
| don't think, enough justice todayto go through thisone. But in the upper
left abstract it starts out in a pretty meaningful way in its abstract. It says,
describing asmall, low-cost pulse oximeter design appropriate for wearable
and surface-based applications. And this sensor hasdemonstrated, it tells us,
an ability to gather high-integrity data at the wrist. Now, you've got to
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unpeel this one, because if you look at the Figures 13 and 14, which are
reproduced, you can actually see a picture of a left wrist with LEDs and
photodiodes imposed on it. It offers wrist data, resolved usingthose sensors.
But the real magic of thisreference is when you dig into what the sections of
itsay. Andit'sgot three primary sections. And it begins with methods, they
call it. Andin thatsection, it presentsa design for a filter-free reflectance
pulse oximeter, butit tells us that it's not going to go in the methods section
for the design of the actual device. It tellsusthatwill happen later in the
device prototype section. Andthenit tellsus before turningto that
prototype section, in its section, subsection F of this section 2, it describes
determining an SpO2 value, that would be a saturation value. And I'll quote,
an overall SpO2 value is achieved by calculating the median or mean of 40
consecutive R valuesin a 20 second segmentand inserting theresultintoa
predetermined linear calibration equation. Before this, it givesabunch of
details on exactly how you go about doing someof the mathand the
computations that it's doing. But thisisnot areference. It'seven leaving it
totheimagination. PPG information is computed and ultimately resolved
Into saturation measurements. Then they go on to talk about prototypes.
They referencethe fact that that method was done by a prototype that they
show pictures of. Andtheyendup witharesultsand discussion section
following that section four. The results and discussion section, it tellsthe
pulse oximeter prototypes were used to acquire hundreds of PPG records
from 48 different subjects. And as Figure 13 displays experimental data
from the wrist at three placement locationsthat you can see on the slide.
Signal quality in location two, interestingly, is said to be lower relative to the
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signal to noise ratio at locations one andthree. So, it's recognizing that you
might actually get divergent signal-to-noise ratios in different places. But it
says all three are suitable PPGs for the purpose of the pulse oximeter
saturation. Andit says, since thesubjects demonstrate a variety of different
arterial locations and depths of the wrist, it tells us, sensor placement
flexibility is essential to acquiring commendable data sets at the body
location that you'retalkingabout. Thisreferenceis, it can do as it talks
about putting some pressure on thedevice, it talksabout changing the
placement of it to improve results if you think that's necessary. Oneisthisis
enablingthat you can do thesedevice sensingcriteria. You can actually get
these sensing off of a wrist-based device, and it doesn't limit itself in ways
thatthe claimrequire. There'sno limitation that you don't apply pressure.
There's no limitation that you resolve a single location all the timein the first
instance. Those are, like you said, | think, well, Judge Pollock, those are
commercializable design choicetype considerationsthat are left to the
engineers, we're told by, actually Masimao's experts or witnesses.

JUDGE HOSKINS: Mr. Renner, you're kind of coming -- you've
got about, | think, three or four minutes left. Just to let you know.

MR. RENNER: Yeah. Okay. Thankyou. |Iwould,time
permitting, walk us through in detail Pang and Maattala, the 10 patents that
are cited by Anthony. Ifwe look at the next few slides, you can see in slide
90, it's Maattala, slide 91, it's -- it should be Pang there. Or I'm alittle off
my slides. Pangison 89, Maattalaison 90. There'sahost of patents that
deal with pulse ox that Anthony cites in corroborating his testimony that this
Is not amagical science, it's escaping people. And I will say to you in slide
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93, importantly, we see testimony from Dr. Duckworth about the '745
Patent. Why am | talking about that? You'll see where he's acknowledging
thatas enabling andnot only enabling but establishing a reasonable
expectation of successand implementation. Ifthat disclosure,asthinasit s,
Is good enough to give areasonable expectation of success, our contention is
so toois Li. Theykind of, given usameasuring stick here with this
testimony as to what we're looking for on these terms.

And finally, I would say justas to the Apple engineer testimony
which we again had framedup for ourselves. I'll justgo backtothe Dr.
Mannheimerslide 105, and I'll say that in hereyou can see referencetoa
variety of different implementation details that would be importantto any
engineer tryingto consider whether they can or should or can build
something. And these are engineers that are not shown to be aware of any of
the material we just talked about. That record was bare thread of it, and
there's no indication that they, when they gave their testimony, had any of it
in mind, that they knew aboutany of it. Andsowhatyou havehereisnot
testimony we think that represents a POSITA’s knowledge. It's
representative of an individual's knowledge, which we know is deficient of
what thisuseof standard is. I'm happy to take questions. I knowtimeis
short. Maybe I'll just reserve what little there is for a rebuttal.

JUDGE HOSKINS: Thankyou. Idohave one question for you.
And | want to be kind of clear about myquestion. So, it hasto do withthe
ITC investigation. So, we just had the full commission decisionin late
October. What I want to knowis, if you can tell me, you may not know this,
what's the next deadline in the proceeding? I'm assumingit's an appeal to
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the Federal Circuit. But what I, and the reason, let me just tellyou why I'm
asking, we've got a statutory deadline andto some extent, | want to keep tabs
on what'sgoingon in the ITC. Andso I'm wondering when | need to be
looking. Socan youhelpmeout? Just, I'm notaskingwhat you're goingto
do, what Apple's going to do, what Apple's not goingto do. I'm justasking
for what's the deadline, the case schedule.

MR. RENNER: Iwill professtoyou that | don't actually know,
the answer to that confidently and | wouldn't want to misguide you. I'm
happy if my colleague knows he might inform the Board. Otherwise, we can
get together and get you an email just factual, just gives you that after the
hearingif that's not something that comes out of his session for you.

JUDGE HOSKINS: |wouldappreciatethat very much. Thank
you.

MR. RENNER: Ofcourse. Andjustonewordon that. We
obviously want that to be something you have to consider. Ouronly
concern, I thinkit might have been apparent through the email traffic, was
there'salot of issues and evidence that are not briefed here and that are not
inthisrecord. And it gets, we believe, to be an unmanageable record if we
all, of a sudden, are importing different records without the processit has as
to, you know, when and how and briefing, and those kinds of things that
mightcome alongwith. So, we're happy tohave that, of course, in your
hands. Butwhenwe talk about the supplemental information, I'm not even
sure what itsimplicationswould be there. Our real driving concernis
knowingwhat the case -- what the boundaries of the case are, and importing
in another litigation what it is, felt like a little bit potentially unmanageable.
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JUDGE HOSKINS: Okay. Thankyou. So, we'll give you two
minutesfor your rebuttal on that, which I think, is pretty generous based on
where we are. Okay, so two minutes just so you know as you listen, you
know what you're going to be given.

MR. RENNER: Greatly appreciateit. Thankyou for your time.

JUDGE HOSKINS: Thankyou. So, okay, so Mr. Helm, are you
continuing now for Patent Owner? Do we have somebody?

MR. HELM: lam. |am continuing, YourHonor. Andifyou are
prepared, | am happy to continue now.

JUDGE HOSKINS: Beginwhenyou are ready. Thank you.

MR. HELM: Thankyou. Now, one of thethings that | find most
surprising is that in this confidential section, we heard almost nothing, and in
fact, perhapsnothing at all about the confidential information that is
absolutely the most probative information and evidence with respect to the
oxygen saturation determinations at the wrist. Itisvery surprising. Every
single thing, that was argued could have been presented in the public session
and could have been dealt with in the public session. | wantto make a few
clarifying points before I get into the confidential information, and
unfortunately this is going to implicate that non-confidential arguments that
were made. Firstistheideathatan artisan is charged with knowledge.
Absolutely trueas a matter of law. Theartisanisin theroom with every
single prior art reference. That is different from what Apple alleged in its
Petition and which it has triedever since to support. The ideathat
determining oxygen saturation at the wrist was so well-known as to be

routine and not even requireathought in terms of the expectation of success.
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Second point, there was a question about whether our arguments are related
to the commercial embodiments or whether it is related to a commercial
device. Theanswerisno. Andwe will go into thatin theconfidential
material shortly. Ourargumentisthatthere is no expectation of success, and
there was no expectation of the success at the time, even at the feasibility
stage, not the commercial stage. And | am very excited to present that
information to you. Athird pointisabout Sarantos. | think therewas much
made about Sarantos' very sparse disclosure. We looked earlier about the
parts of Sarantos that said expressly what we're disclosing is not tailored for
red or infrared, so it can hardly have been found to disclose oxygen
saturation determinations. The part that theyrely upon in Sarantos that
mentions oxygen saturation determinations is one of those happy, optimistic
statements in patents that you see, for example, saying that it may, you may
want touse it. It does not necessarily say you may want to use this for
oxygen saturation at the wrist, but | will merely note that the implementation
Is not in Sarantos itself. Another point, briefly, where I think that Apple has
advanced a legally incorrect argument that equates enablement with an
expectation of successto unrelated issues. Enablement does not depend on
any expectation by the artisan. It dependson whether it actually works.
Andwe know that it actually works in thiscase, the '745 Patent, because, as
the ITC found, that technology is incorporated into Masimao's watch, and it
helps facilitate the measurements of Masima's oxygen saturation at the wrist.
In fact --

JUDGE HOSKINS: So, Mr. Helm, can you help meunderstand, if
thiswas so hard, what s it about the disclosure of the 745 Patent that breaks
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the logjam in that respect?

MR. HELM: Well, I will tell you that I think where they struggle
In their combinations hasto do with the light-shapingelement usedin
conjunction with a specific array of detectors. Those are the arguments that
we highlighted during the publicsession and the deficiencies we perceived
in that. And Ithinkthat'swhere it breaks the logjam. So, there's areason
why they don't have references that disclose that or squarely or cleanly
demonstrate the obviousness of that result. But certainly, with respectto the
oxygen saturation, | think that the reasonable expectation of success
evidenceisvery, very clear. | wantto justone last piece in the -- of the
public information that was discussed, and it was this long discussion of one
of thereferences. And I just wantto note that that reference, I think it's Cai,
it's actually not measuring oxygen saturation. If you look at thefigure that
they've includedon slide 86 of their demonstratives, it'san R value. That's
not oxygen saturation. If you look at how it describes it, it looks, thisisone
of these academic optimism. It can obtain oxygen saturation information.
Yes, there were references that measured red or infrared light, but that is not
determining oxygen saturation, nor is this mysterious R value in Figure 6.
And I'm going to show you some information from Apple's engineers having
to do with that.

So, at this point, let me share my slides for the confidential session.
Here's the timeline | showed you earlier. Filled in are some additional
details. Late 2014, Apple hires Dr. Paul Mannheimer, who is aworld expert
in the field of pulse oximetry. We'll see him in asecond. The reason they
hired was to determine the feasibility of obtaining oxygen saturation
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measurements at the wrist full stop. This goesto the question about
commercial versus feasibility. Absolutely, the evidence we're sharing with
you here has to do with feasibility, theideathat it could be done at all, not
the ideathat it was acommercial product. Apple deflectsandprovides
excuses, citing evidence that is about their commercial product. Butthe
evidence that we're sharing with you has to do with the feasibility stage of
the development, whether it could actually be done at all and not much later
stages. You'll seein one of our slides that those were distinct inquiries at
Apple.

.|
e
|
I T e fact of the matter is Apple knows that there isno
and was no reasonable expectation of success at the time. These are exactly

therighttimeframe. Theevidence we're going to present is exactly theright
timeframe and directly relevant to the issues we see.

I'm going to direct you toslide 65. |
|
|
I  These are not people, as

Apple suggests, whowere unaware of the art, couldn't Google oxygen

saturation and wrist together andfind the papers. | NG
-
I, The

suggestion that if only theseengineers had had these sparse disclosures that
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they cite in support of reasonable expectation of success, they might have
had a different view isincorrect. Oneofthe thingsthat I wantto highlightis
that Apple did not just hire people, they actively explored what was already
known in thefield at the time. Forexample, one of the things that Apple did
during its project was to | Masimo's existing pulse oximetry sensor.
To be absolutely crystal clear as to the relation of the parties involved in this,
Masimo has been an innovator in the field of pulse oximetry for decades.
Apple soughttoenter that field in 2013. And when they did, they examined
Masimo's device because they knew we were the leader in the field. |
I, This is
Dr. Paul Mannheimer. | referencedhim several times. Andifyou recall
way back at the beginning of this proceeding, thisdiscussion we've had
today, there was findings that I highlighted from the ITC decision, andhe
was first in line in the citations. He hasaPh.D. in biomedical engineering,
but more than that, 20 plus years in pulse oximetry experience, including at
the medical device company Nellcor, which was a leader in the pulse
oximetry field in the early days of development. Dr. Mannheimer, the idea
that he was somehow unaware of what was happening in the field is absurd.
In fact, he was hired in 2014
I Andwhenhewas hired, thisis what he said. When you joined Apple,
what was your first assignment? To work on the blood oxygen app
essentially to prove feasibility that blood oxygen, SpO2, thoseare
synonymousterms, could be measured on thewrist. Thisisnota
commercial product. And I'm goingto showyou afew slides later that's
going to really hammer that home for you. Butthe hiringof Dr.
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Mannheimer right around when Masimo was carrying out the work that gave
rise to the '745 Patent, was to prove feasibility that blood oxygen saturation
could be determined at all at thewrist, not for acommercial device. Here's
his testimony, and we've cited thisin the briefing, and it is really wonderful.
When he found out what the assignment was in 2014, my first reaction when
actually hearing about it was intemnally to my head, rolling my eyes, thinking

like, good luck with that. |
I

I That's not something so well known in the field as to necessarily
convey a reasonable expectation of success, which is Apple's position here.

e
I So. the wrist is just enormously different

from a physiological perspective. Your Honor, this goesaswell tothe
issues, various issues of different wavelengths and different arrangements.
Because of the specific physiological issues associated with the wrist, you

need different solutions. |G
N

I (e signal is just enormously weak. By the way, |
note that lIwamiyaalso reports that enormously weak signal. Here isanother

one of Apple's engineers that worked on this project, Brian Land. He, again,

well qualified, as a person of skill in the art. He was Apple's lead engineer

on the healthsensinghardware team, and he has many years of experience

designing sensors. Ifyou recall, I put up that scale at the end of the public

session weighing the understanding, which is merely Dr. Anthony's

reproducing what was in a reference versus the actual experience of people
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who were artisansat the time workingdirectly on this problem. Here's what

Mr. Land said. |
-

He viewed it as unprecedented as of |
-

I oW again, thisis not an indication that there's
commercial requirementsthat we're bakinginto this. Thisisan indication

that it was not well known, further buttressed by that Withings device that |
showed you that undertook the seriously annoying step of removing the
device from your wrist and puttingit on your finger. Dr. Waydo, again,
directly involved, has relevant experience, well able to speak to the problems
that Apple had at the time of the invention. Was it achallengeto develop
the blood oxygen feature? It was extremely challenging. |

.
I A\ndl this, | think,
is particularly important because it really puts paid to the argumentthat they
made about these aspirational references. |
..
.|
.|
I A\ nd what | pointed out in the discussion of

claim construction is if you have a device that just gives you noise, that does
not determine oxygen saturation at the wrist. Thisis confirmingthatthatis

not determining oxygen saturation at the wrist. |
74



.-CD\ICh(J'IhOONI—‘

e e
w N

[EEN
(o]

H:EEEENEEN

IPR2022-01291 (Patent 10,687,745 B1)
IPR2022-01465 (Patent 10,687,745 B1)

I Y ct more. There's this kind of wrinkle about the
algorithm and whether it was you could just immediately processit. It's
actually quite acomplicated processing. And| just highlightthisasa note
that 20 or 30,000 hours of engineering time just on the algorithm
architecture. Now, thisis, it encompasses otherthings, but 1 dothinkiit is
interesting how different it is from the position Apple took in these

proceedings.

Slide 76. Apple engineer Tao Shui. | EEEEEEEGEGEE

I e wrist s

well known for its lack of signal. Exactly. All of thistestimony isdirecting
you to the understanding that this problem was incredibly challenging.

Apple’s engineer, Dr. Block, I

I, it this
Is the contemporaneous evidence that | discussed. |GGG

| highlight this slide, thisevidence on slide 81.
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I T hataskilled artisan would understand is not enough
and is completelyinconsistentwith the arguments that they made about
references that obtained a red or an infrared signal, conveyingan expectation
of success.

I  Conventional sensing methods do not

result in waveforms that are consistent enough for SpO2 measurements at
thewrist. Theargument Apple hasmade isit is so, sowell-known as to be
routine. How can they make that argument when they are faced with their
own experiencethat is so challenging that conventional sensing methods

cannotwork? Inventionis required. |

I A d, Your Honor, you asked how did the 745 Patent break

the loggerheads? |G
I Andthoseare whatare claimed. |
I, T hird, the

developmental timeline was --
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JUDGE HOSKINS: Canwe back up a second for that please?

MR. HELM: Absolutely, Your Honor.

JUDGE HOSKINS: Well, lwamiya has those things, doesn'tit?
It's got the diffuser in between the light emitter andthe skin.

MR. HELM: Two points, Your Honor. One, it doesnothave a --
it does not -- lIwamiya does not tell you, in fact, teaches away from any sort
of implication with oxygen saturation. So, no, it cannot teach in any way
those things. Now, theideathatthere's a diffusing material was in existence
Is a differentissue as to whetheror not the design would be useful or give
you a reasonable expectation of success for determining oxygen saturation.
Second, lwamiyadoes not have the shaping of thearray of detectors that's
not present in lwamiya. There are two different things.

JUDGE HOSKINS: So, the first pointison Claim 1, the second
point ison Claim 15, correct?

MR. HELM: There are Dependent Claims as well thatadd in
limitations to those independent claims. Butyes, that's correct, Your Honor,
S0.

JUDGE HOSKINS: Okay. Thankyou.

JUDGE POLLOCK: Mr. Helm?

MR. HELM: Yes, Your Honor?

JUDGE POLLOCK: A minute ago, you were talking about Cai.

MR. HELM: Yes.

JUDGE POLLOCK: Ibelievethat's Figure86 in Petitioner slides.

MR. HELM: Correct.

JUDGE POLLOCK: Andyou seem to disparage Cai for
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describing R values rather than SpO2, for example, in millimeters of
mercury. WhatisR in this context,and don't you need to know the
underlying SpO2 valueto calculate it?

MR. HELM: No, Your Honor. That's -- first of all, | will say that
it's not clear what R represents in the context of that particular reference.
But I will answer your question moresquarely if | may. Whattheyare
reporting there, what | think, and as | said, it is not squarelydisclosed. It
does not really describe that. What I believe that is reporting hasto do with
some comparison between thered and the infrared. Pulse oximetryisnota
mere comparison between red and infrared, it's a ratio of ratios plus a lot
more. So, Caiis, even if that's disclosingaratio of red and infrared values,
that's not determining oxygen saturation. Andto be clear, | don't meanto
disparage anything. I merely observethe limitationsof that disclosure as
directed to red and infrared, obtaining red and infraredsignals, but which
never gets past that point, as Dr. Duckworth explained, to publish anything
that actually confirms oxygen saturation determinations, not just the
information that is necessary but not sufficient. Andifl goon toslide 84 in
my presentation, I'm going to get to that pointin justasecond. This
feasibility phase that we've been talking about all involvesdetermining

whetheroxygen saturation works at the wrist at all. |
I, A02in, this
completely inconsistent with the positions they've taken in the IPR. Andthe
excuses for their expert testimony don't make any sense. |G

-
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trying to measure oxygen saturation |

Masimo's watch is the only onethat does that. | NG

I wantto justconcludeon slide 93 thatthe

objective -- there'salso objective evidence of non-obviousness here, industry
skepticism, on slide 94 the failure of others, including Apple, andslide 95
long felt an unmet need. At thispoint, | will reserve the rest of my timebut
leave you with one parting thought. Atthe very least, Masimo has been
consistent throughout all of these proceedings. And I do not think thesame
can be said for the way Apple has treated its engineers versus what is
disclosed in theart. Andwith thatfinal thought, | am happy to reserve my
time.

JUDGE HOSKINS: So, I do have one question for you whichisa
legal question, I think. With respect to the second Ground 2, their principal
reference is Sarantos. So, | understand kind of your argumentabout the
prophetic nature of what Sarantos is disclosing in your view with respect to
measuring oxygen saturation. But I have akind of, a legal question for you
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relatingto that.

MR. HELM: Yes.

JUDGE HOSKINS: Istheissue therereasonable expectation of
success, or is it enablement of the prior art? Andthereason I'm askingisit's
the primary reference. And so, whatever it has, it has.

MR. HELM: Yes, I'm happy to answer that question. I'm sorryto
cut you off. Istarted answering before it brought me back to beingin third
grade. So, yes, Your Honor, theansweris that it's reasonable expectation of
success because even if you have all of the claim elements in one reference,
that's not necessarily anticipation or anticipatory. It'san obviousness
combination. And what we know from Sarantosis, in particular, the
disclosure thereis that you have to make some sort of modification to tailor
it tored or infrared wavelengths. No disputethat you would have to do that
in order to determine oxygen saturation. The question must remain;
however, would you have a reasonable expectation of success in making
those modifications, particularly not just with Sarantos. You cannot exercise
thatalone and find reasonable expectation of success for any particular piece
of the disclosure. Would you find reasonable expectation of success in
combining it with Shie after the modification into something not disclosed in
Sarantos, different ratios, different detector arrangements, unknown. So,
yes, reasonable expectation of success is directly related. Itisnota
disclosure of asensor. |will say once again, I think I've made this clear, but
Sarantos does not disclose an arrangement that measures red and infrared
light, and it specifically distinguishes its disclosure and says, you're goingto
have to figure it out. Andin additiontoyou'regoingto havetofigureitout,
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you're going to have to figure it out and, also figure out how it works in
conjunction with other features to determine oxygen saturation. The
reasonable expectation --

JUDGE HOSKINS: It saysto use green light, red light, and
infrared light. Maybe | have a disagreement with you on that, but I think it
clearly says you can use thosethree lights in one device. Now, sothe
question ishow do you -- no, let me finish. The question is how do you get
tothattoadevice, and the legal question is, what's the prism we answer that
question from? Is it reasonable expectation of success or is it enablement?
Because it clearly discloses doing both of these things, pulse, and oxygen
saturation in one device.

MR. HELM: So, it talks about oxygen saturation. It does notsay
measure oxygen saturation at thewrist. 1don't believe. | may be wrong.
But whatalso is clear is that the things that you do with --

JUDGE HOSKINS: Whatdo you dowith Figure 1A thenin
Sarantos?

MR. HELM: YourHonor, | think that what Sarantos says is that
what we've disclosed hereis not tailored for measuring red and infrared
signals. Ithinkit'svery clear, thatwhat it says is what it's supposed to do.
And then it says you maywantto considerdoing these things. Andthat's
nota--

JUDGE HOSKINS: Andthe device isdisclosed in Sarantos,
right? Andthething, it's Figure 2, actually, butit's awrist-worn device.

MR. HELM: It'sawrist-worn device, but you haveto make the
modifications. And just, | wantto make clear that the reasonable
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expectation of successis gauged against the claimed elements. So, you have
to take Sarantos andthen further modify it and have an expectation of
success with that further modification. But | do disagree that Sarantos is
disclosing a device that measures red and infrared. It may have ateaching in
there that says you could consider these wavelengths. Butthat's different
from disposingan actual device that includes those features. And1don't
mean to, I'm not trying to be technical here.

JUDGE HOSKINS: I'm not, so I'm not disagreeing with you. The
guestion | have iswhat isthe bridge that Petitioner has to get across? And is
that bridge reasonable expectation of successor enablement?

MR. HELM: Reasonable expectation of success. That's final
answer. So, I mean, it's areasonable expectation of success issue because it
IS an obvious -- you have to make modifications to Sarantos even to get to
those red and infrared detectors. So, thereisa reasonable expectation of
success issue there.

JUDGE HOSKINS: Okay. Thankyou. Ithinkwe've let you -- let
me pause to make suremy colleaguesdon't have any further follow-up.

JUDGE POLLOCK: I have no questions.

JUDGE HOSKINS: We were a little bit generous on Petitioner’s
side in termsof giving them two minutes for theirreply that we're about to
do. So, I will give you two minutes on your sur-reply, and | won't forget to
give it to you thistime, so.

MR. RENNER: lappreciate it, Your Honor, and thank you.

JUDGE HOSKINS: Okay. Thankyou. So, with that, Mr. Renner,
you may begin when you are ready.
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MR. RENNER: Thankyou, Your Honor. Justthreepoints. One,
slide 97. We heard for 20 plus minutes thereabout individuals, good as
they may be, they're not, clearly not representative of a, and | quote fromthe
Carlson case, hypothetical person of ordinary skill in the art charged with
specifically knowledge of all of the relevantart. Thatisnot whoyou heard
from. Two, the Cai mischaracterization | want to go into. Itdoes notstop
with oxygen saturation information. It clarifies very specifically otherwise.
Page three, column two, second column, like the fourth paragraph after
Figure 5, the heart rate is measured by calculating cycle of pulse wave signal
and the oxygen saturation is deduced by computing the ratioof the light
intensity change rates under two different wavelengths. Alsoin its
conclusion, similarly, I quote, the paper describesa system design of a
wristband pulse oximeter and completes the process of prototype fabrication.
This oximeter can obtain oxygen saturation.

As to R-value, you asked my counterpart, you look right above
that, thevery end of the article, pointingat a figure that showsyou R-value
and T under experimental results. At theendofit, it says, importantly, this
Is right before the conclusion, the experimental results indicate, so it's what
do you get from them, that this system can effectively detect the change of
oxygen saturation. Andthatis using the R-values, whichis a fairly well
understood what R-values are. The third pointis, Judge Hoskins, it probably
wasn't lost on you here, but you asked a probative question at the beginning
of my colleague's presentation about what is it about the patent specification
745 that makes it able to give people what they need to have in order to get

both enablement and reasonable expectation of success for the testimony
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that we saw. And there wasn'tananswerbecause there isn'tan answer. The
disclosures we have here, and in the countless other references that were
referred to by Dr. Anthony should say otherwise. They said there's a lot
more information out there that shows you at the time, the critical time,
people of skill had accessto more. |appreciateyou indulging. I'msure that
I've taken my two minutes. | would be happy to take questions if you had
any forme.

JUDGE HOSKINS: Okay, hearingnone, | have none. So, thank
you very much. So, Mr. Helm, you may begin when you are ready.

MR. HELM: Thankyou, Your Honor. And of course, thank you
for your timetoday. It's been, I know, along session for alot of you. |want
to point out that the language myfriend on the otherside quoted from Cai, it
measured the pulse rate, but it deduced the oxygen saturation. That's
consistent with all of the disclosures in that reference, where they're
inferring something about oxygen saturation. Andifwe go back towhat |
talked about the claim construction at the beginning, those, | suppose, are the
type of rudimentary features that they seek to sweep into the claim. But
knowingthat your oxygen is going up or down is not determining oxygen
saturation. Thediscussion ofall the relevantart chargedto an ordinary
skilled artisan, that's not relevant to the reasonable expectation of success,
particularly what the allegation is in this proceeding is that it was so well-
known that anyone wouldknow it. Andwe've paraded many different
people of ordinary skill in the art far exceedingthose qualifications.
Sometimes you're worried that the level of skill is too high, they might know
toomuch. Butin this case, it argues the other way, that these people did not
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know or did not have a reasonable expectation of success is very, very
probative and the idea that they would be charged with all knowledgeand
that somehow undermines their testimony is not legally supported and |
think would be a legal error.

Finally, onceagain conflating enablement and the expectation of
success, there is no expectation of success required to demonstrate
enablement. Infact, under Apple's argument, the idea that someone would
look at the 745 Patentandthe claims and say, | don't know if this will work.
| don't know if thiscan determine oxygen saturation at the wrist is probative
evidence supportingaccountability. It's called skepticism. So, the argument
thatthey have madeis legally wrong. And unless thereare any questions,
I'm happy to wish you a good afternoon.

JUDGE HOSKINS: Thankyou, Mr. Helm. So, | want to thank
counselfor the timetoday in presenting this case tous. We have quite a bit
of evidence to go through in thiscase and we appreciate thetime and effort
helpingus do so today. So,we're goingtoadjourn, but | want everybody to
hold the linefora few moments to give the court reporter a chance to ask
about any spellings or those kinds of things that the court reporter may need.
So, we're going to adjoum, but please hold on forasecond and I'll turn it
over. Oh, Mr. Helm, yes.

MR. HELM: One quick point of clarification. | believe you asked
earlier what the next pointin the ITC was. |apologize, | did not raise it, but
| believe it is the Presidential review. So, it sounds lofty, but that is the next
step.

JUDGE HOSKINS: Andisthata precursortotheFederal --
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potential Federal Circuit do you know?

MR. HELM: I, believe thatisthe precursor and after that takes
place, the Presidential review, the next step isan appeal. Andthe review, |
believe, is before the end of the year.

JUDGE HOSKINS: Okay. Thankyou. Ireally appreciate --

MR. HELM: And pending -- | am well aware of the frailties of
government at times, havingspentsome timein it myself. So, you know,
but thatis the schedule.

JUDGE HOSKINS: | appreciatethat. Thank you.

MR. RENNER: Would you like to have more specific on the
actual date? | believethat Mr. Helmsisright aboutthat. As, longas, you're
good on the dates, we can --

JUDGE HOSKINS: | havewhat I need. |appreciate thequestion.
| have what I need. Thank you.

MR. HELM: Okay.

JUDGE HOSKINS: Okay. So, with that, we will adjourn.

(Whereupon, the above-entitled matter went off the record at 3:59

p.m.)
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