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Dear Board,

Petitioner objects to the filing of the Tru-View license agreement (Dkt. 70-2), and the assignment
letter (Dkt. 70-3) in this proceeding. Patent Owner has had both documents in its possession since
prior to the filing of the POPR and to the filing of Patent Owner’s supplemental brief on the Fintiv
factors. Patent Owner offers no justification for the untimely submission of these documents.

Petitioner acknowledges that the arbitration ruling was issued after completion of pre-institution
briefing; however, it is not new evidence because it is simply cumulative to facts already before the
Board. That is, the arbitration award merely confirmed Tru-View’s indemnity obligations to DBR, as
already disclosed by Petitioner and discussed more fully below. Confirmation of an obligation
already disclosed to the Board is not “new evidence” and has no new bearing on the issues already
before the Board.

Petitioner also objects to the request for further briefing on this issue, again, because it is our
contention that these documents are cumulative with respect to facts already before the Board.
The original Petition made clear that DBR had a license agreement with Tru-View and was exercising
its indemnification provisions. The interim arbitration ruling does nothing more than confirm the
rights DBR was asserting and had brought to the attention of the Board. Further, the due date for
the Institution Decision is June 8, 2024. Patent Owner should not be granted another bite at the
apple at the eleventh hour.

Lastly, as the description of events provided by the Patent Owner below misrepresent the actions
between the parties, Petitioner attaches hereto the reply (which does not object to modification of

the protective order) that DBR provided the Wisconsin District Court this afternoon.

Best regards,

Thomas G. Eschweiler

Eschweiler & Potashnik, LLC
195 S. Main St., Suite 400
Akron, Ohio 44308

PH: (216) 502-0600

Mobile: (440) 864-1202

Email: TEschweiler@epiplaw.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

RUGGED CROSS HUNTING BLINDS, LLC,
Plaintiff,

VS.

FERADYNE OUTDOORS, LLC, A Delaware

Corporation.
Defendants.

CASE NO. 3:22-cv-00690

Hon. James D. Peterson

Hon. Anita M. Boor

THIRD PARTY DBR FINANCE, INC.’S SUBMISSION REGARDING THE

EMERGENCY MOTION BY PLAINTIFF RUGGED CROSS HUNTING BLINDS, LLC

TO MODIFY THE PROTECTIVE ORDER
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Third-party, DBR Finance, Inc., (“DBR”) submits the following statement, made pursuant
to this Court’s Order, Dkt. 74, which invited DBR to be heard on the Emergency Motion of
Plaintiff Rugged Cross, Dkt. 70.

l. DBR Does Not Object To The Limited Relief Granted By This Court In Dkt. 74, But
Any Broader Relief Is Unwarranted

In its ruling on Rugged Cross’s emergency motion, this Court granted Rugged Cross the
ability to “seek to submit the [three] subject documents” in a co-pending IPR to which Rugged
Cross and DBR are parties. Dkt. 74. The Court required that Rugged Cross do so only “using the
highest confidentiality protections allowed in that proceeding.” 1d. Without waiving its ability to
challenge the relevance of those documents to the IPR proceeding, DBR does not object to this
Court’s grant of limited relief, and confirms that its interest in protecting the confidentiality of the
documents will be protected so long as Rugged Cross complies with its obligation to submit them
“using the highest confidentiality protections allowed” in the IPR.

To be clear, the Court did not grant Rugged Cross wholesale permission (despite Rugged
Cross seeking it) to use any document produced in this case in the IPR, nor would such relief have
been appropriate.

Most importantly, this would violate the fundamental principal that one lawsuit should not
be used as a way to obtain a workaround of the discovery rules governing another proceeding.
Softex LLC v. Lenovo (Shanghai) Electronics Tech. Co. Ltd., Case No. 5:23-cv-90, 2023 WL
5814417, at *2 (E.D. N.C. Aug 30, 2023) (stating the court “will not encourage the filing of
lawsuits against one company to allow a workaround of discovery rules to better pursue a lawsuit
against another company”). Allowing for unfettered use of any document in this case in the IPR
would incentivize Rugged Cross to conduct broad IPR-specific discovery that Rugged Cross

would be unlikely to receive under the rules in the IPR that authorize only limited discovery.
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It would also violate the fundamental principle that discovery in one case should not be
conducted solely to support a separate case. See U.S. v. Santiago-Lugo, 904 F.Supp. 43, 47 (D.
P.R. 1995) (finding “no valid reason to resort to a pending civil case to discover evidence” for
another case). To be clear, and as Rugged Cross admits, the Patent Trial and Appeal Board (PTAB)
has its own discovery rules, which provide for only limited discovery, either by agreement of the
parties, or by order from the PTAB. See 37 C.F.R. § 42.51. Going forward, Rugged Cross should
be held to comply with those rules, seeking leave of the PTAB to obtain discovery if it can
convince the PTAB that such discovery is relevant and necessary. The PTAB is, of course, best
suited to make determinations about the need for discovery in that separate proceeding.

To that end, Rugged Cross never should have filed an “emergency motion” with this Court,
arguing to this Court that the documents were somehow relevant to the PTAB proceeding; it should
have brought that issue directly to the PTAB under the PTAB’s discovery rules. This is not just a
matter of imposing some unnecessary burden on Rugged Cross; all the arguments Rugged Cross
made concerning relevance of these documents to the PTAB proceeding should have been
brought to the PTAB in the first instance. Rugged Cross should not be allowed to circumvent the
PTAB’s discovery rules again.

Further, to the extent that Rugged Cross is seeking to modify the Protective Order to have
retroactive effect, such modification would prejudice DBR, who relied on the terms of the
Protective Order governing discovery in this case when it produced documents pursuant to Rugged
Cross’s subpoenas. The protective order safeguards that existed at the time of DBR’s production
of documents to Rugged Cross pursuant to a subpoena issued in this case, and on which DBR

relied, should not be modified as it pertains to DBR’s discovery responses.
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1. Rugged Cross’s Motion Contains Material Misstatements And Inaccuracies

Although it does not object to the limited relief granted by the Court, DBR does not
acquiesce in the statements and arguments made by Rugged Cross in its emergency motion. Many
of them are inaccurate and/or misleading. DBR therefore provides the following responses to only
the most egregious statements, both to clarify the record and to put the issue into the proper context
for this Court.! DBR intends to rebut the substance of Rugged Cross’s motion on relevance in the
IPR as necessary before the PTAB.

First, to support its attempt to rewrite the protective order, Rugged Cross says that it “did
not expect [an IPR] challenge to come from DBR,” suggesting that DBR’s IPR Petition was
somehow improper. Dkt. 70, at 6. This statement is absurd on its face. Rugged Cross filed a
lawsuit accusing DBR of patent infringement. It sent DBR’s customer, Walmart, a letter
demanding the removal of DBR’s product from store shelves. See Rugged Cross Hunting Blinds,
LLC v. DBR Finance, Inc., Case No. 1:23-cv-02231, Dkt. No. 100-1 (N.D. Ohio March 6, 2024).
In its defense, DBR contends that the patent is invalid, and DBR availed itself of the Patent Office’s
efficient mechanism for challenging the validity of that patent. An IPR challenge is of course
“quite common in modern patent disputes.” See M-I Drilling Fluids UK Ltd. v. Dynamic Air Inc.,
Case No. 14-4857, 2018 WL 1399308, at *2 (D. Minn. March 20, 2018). Indeed, there is a strong
public “interest in clearing away patents that cannot survive a validity challenge.” S.I.SV.EL.
Societa Italiana per lo Sviluppo Dell’elettronica S.p.A. v. Spotify USA Inc., Case No. 18-70, 2019
WL 7281957, at *2 (D. Del. Dec. 27, 2019). Rugged Cross’s feigned surprise at DBR’s IPR

Petition is not credible.

1 DBR expressly reserves the right to dispute any statement made in Rugged Cross’s
submission.
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Second, as another basis to justify its request for a change to the Protective Order, Rugged
Cross claims that it did “not even discover[]” “DBR’s direct and indirect infringement of RCHB’s
patent...until well after this Protective Order was adopted.” Dkt. 70, at 6. Rugged Cross further
says that as of February 9, 2023, it “did not envision the expansion of this litigation.” 1d. at 5.
These statements are demonstrably false.2 Rugged Cross sent a cease-and-desist letter to DBR,
asserting infringement of the patent-at-issue in this case, on August 25, 2022—months before
Rugged Cross filed its complaint in this case against FeraDyne on December 5, 2022. See Dkt. 1,
at 7 (describing sending a cease and desist letter to OPI (the predecessor to DBR)). Rugged Cross
sent the Walmart letter, mentioned above, in September 2022. Rugged Cross affirmatively chose
not to file suit against DBR at the time it initiated its suit against FeraDyne, and only later sought
to add DBR into the case for its own strategic purposes. Rugged Cross’s own strategic decision
to broaden litigation was not unforeseeable.3

Third, Rugged Cross styled its motion as an “emergency,” but the “emergency” was due

to Rugged Cross’s own delay and strategic inaction. Rugged Cross has had in its possession two

2 Rugged Cross did not disclose that on October 9, 2023, it filed a lawsuit for patent-
infringement in the Middle District of Florida, Case No. 8:23-cv-2289, against Good Sportsman’s
Marketing, LLC (“GSM”), Hadley Development, LLC, and Tru-View, LLC. OnJanuary 22, 2024,
the Court dismissed the case against Hadley and Tru-View for improper venue, and transferred the
claims against GSM to the Southern District of Texas under the first-to-file rule. Case No. 8:23-
cv-2289, Dkt. 39 (M.D. Fla., Jan. 22, 2024).

3 Similarly, Rugged Cross contends that “litigation on RCHB’s patent has spiraled” in a
way it could not have anticipated. Dkt. 70 at 8. That too is untrue. Rugged Cross chose to sue
FeraDyne and DBR, and asserted its patent against others in the industry, one of which, Good
Sportsman’s Marketing, LLC (“GSM?”), filed a declaratory judgment suit against Rugged Cross in
Texas, Case No. 4:23-cv-3243, on August 31, 2023. Every one of the accused infringers in these
cases contends that Rugged Cross’s patent is invalid. This is the absolutely foreseeable result of
Rugged Cross’s aggressive attempt to enforce a patent against an entire industry that deems the
patent invalid.
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of the three documents Rugged Cross seeks to submit to the Patent Office (the license agreement
and a letter concerning it) since early in discovery in this case.

For context, DBR filed its IPR petition on December 8, 2023, and Rugged Cross’s response
deadline was March 15, 2024. The PTAB authorized additional briefing specifically on the issue
of the discretionary procedural factors, and both DBR and Rugged Cross submitted briefs. The
Patent Office’s Institution Decision is expected in a matter of weeks and Rugged Cross does not
have the right to file any additional submissions. Throughout this entire time period, Rugged Cross
could have submitted the license agreement and the letter concerning it to the PTAB.

The only “new” document is the decision in the arbitration, but that is not “new” for
purposes of the arguments before the Patent Office. DBR disclosed to the Patent Office that it had
an agreement with Tru-View in which Tru-View agreed to indemnify DBR against patent
infringement assertions including the one brought by Rugged Cross. The arbitration award merely
confirmed Tru-View’s obligation to DBR, and rejected Tru-View’s contrary view of the
agreement.

In any event, Rugged Cross has been aware of the arbitration between DBR and Tru-View
for some time, and easily could have petitioned the PTAB for leave to conduct limited discovery
concerning the arbitration. Dkt. 70, at 3; See 37 C.F.R. 8 42.51 (*“a party may move for additional
discovery. The moving party must show that such additional discovery is in the interests of
justice”). Rugged Cross never did. Instead it issued subpoenas to DBR and Tru-View in this case,
and then immediately turned around and sought to file documents produced pursuant to those
subpoenas with the Patent Office. This circumvention of the PTAB’s discovery rules is no basis

to deem a motion an “emergency.”
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Fourth, Rugged Cross contends that these documents are relevant to the PTAB proceeding
because they show that Tru-View and DBR are real-parties-in-interest in the IPR, but that is a non-
issue. It does not matter whether the Patent Office deems Tru-View and DBR to be real-parties-
in-interest (or even FeraDyne for that matter) because neither DBR nor Tru-View (nor FeraDyne)
would be time-barred from filing an IPR petition. Under such circumstances, the status of Tru-
View as a real-party-in-interest is not pertinent to the PTAB’s decision to institute the IPR
proceeding.4

Fifth, Rugged Cross suggests that DBR is attempting to “block RCHB from using [these]
documents to defend itself in an IPR proceeding that DBR initiated.” Dkt. 70, at 9. DBR has done
nothing of the sort. As this response makes clear, DBR is not opposing Rugged Cross’s use of
these documents. Holding Rugged Cross to comply with the provisions of the Protective Order in
this case, and the discovery rules in the PTAB, is entirely proper. In any event, as discussed above,
the documents Rugged Cross wants to submit to the Patent Office offer nothing new over what the
Patent Office has already been told, and will have no impact on the Patent Office’s decision
whether to institute the IPR.

Sixth, Rugged Cross takes a shot at DBR by claiming DBR is “not disclosing discovery
responsive to RCHB’s subpoena.” Dkt. 70, at 9. Rugged Cross makes this claim because it says
it received the arbitration award only from Tru-View, not DBR. But Rugged Cross fails to disclose
that it served subpoenas on both DBR and Tru-View seeking the exact same documents; DBR
objected to the extent that Rugged Cross could get the discovery from another source. When DBR

learned that Tru-View had produced arbitration documents, it rested on its objection that it would

4 Notably, an indemnity obligation is but one factor in a multi-factor, fact-dependent
inquiry the PTAB will consider in making a real-party-in-interest determination.
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not produce documents that Rugged Cross already had in its possession. Rugged Cross’s view
that DBR should have also produced the same set of documents—thus doubling Rugged Cross’s
imposition of costs on third parties in this case—runs contrary to Rugged Cross’s obligation to
minimize burden and expense on a third-party when pursuing Rule 45 discovery. Fed. R. Civ. P.
45(d)(1) (requiring issuing party to “take reasonable steps to avoid imposing undue burden or
expense on a person subject to the subpoena”).

I11.  CONCLUSION

For the reasons above, the Court should decline to grant any relief outside of what it has
already ordered in the minute order, Dkt. 74. To the extent Rugged Cross wants to again use
documents in this case in the PTAB, Rugged Cross should be required to seek such discovery
under the Patent Office’s rules, rather than use discovery in this case as a means for circumventing

those rules.

Dated: May 24, 2024 /s/ Dennis J. Abdelnour

Dennis J. Abdelnour
admitted pro hac vice
HONIGMAN LLP

155 N. Wacker Dr., Ste. 3100
Chicago, IL 60606

(312) 701-9300
dabdelnour@honigman.com

Attorney for DBR Finance, Inc.
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CERTIFICATE OF SERVICE

I certify that on May 24, 2024, a copy of the foregoing was electronically filed with the
Clerk of Court using the ECF system which will send notification to all counsel of record.

/s/ Dennis J. Abdelnour

Attorney for DBR Finance, Inc.
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you have received this message in error, please inform us by return e-mail and delete all related e-mails.

From: Robert Wolter <rwolter@Savvyiplaw.com>

Sent: Friday, May 24, 2024 1:46 PM

To: Trials <Trials@USPTO.GOV>

Cc: Thomas Eschweiler <teschweiler@epiplaw.com>; Nathan Smith <njsmith@epiplaw.com>; Amber
Davis <adavis@Savvyiplaw.com>; Trials <Trials@USPTO.GOV>; Barbie Mahan
<bmahan@Savvyiplaw.com>

Subject: DBR Finance, Inc. v. Rugged Cross Hunting Blinds, LLC - Case No: IPR2024-00291

Dear Board,

As a follow up to the undersigned’s email dated May 7, 2024, Patent Owner, Rugged Cross
Hunting Blinds, is now in possession of documents related to the arbitration between Tru-
View and DBR. Tru-View produced these documents on May 1, 2024, responsive to a
subpoena dated January 16, 2024. Although DBR agreed to produce the arbitration document
responsive to subpoenas dated February 12, 2024, and April 10, 2024, DBR still has not
produced any such documents.

The documents, including the interim arbitration ruling dated March 20, 2024, reflect the
arbitration proceedings mentioned on page 23 of the Patent Owner’s Preliminary Response,
page 4 of Petitioner’s Reply, and page 1 of Patent Owner’s sur-reply. These documents
include new evidence that sheds light on the relationship between Petitioner and other parties
which Patent Owner contends are real parties in interest in this proceeding, mentioned on
pages 5-6 of the Petition.

After reviewing, Patent Owner believes this new information, particularly the interim ruling
from the arbitrator, directly supports Patent Owner’s arguments as to the timing of Petitioner’s
filing of its Petition, as well as supplement its arguments under Fintiv factors 5 and 6.

The Petitioner objected to Patent Owner’s request to supplement based on an existing
protective order in the related, parallel Wisconsin patent infringement litigation. Patent
Owner, via an emergency motion (Dkt. 70) filed May 9, 2024, has obtained written permission
via the attached order (Dkt. 74) dated May 21, 2024, to file these documents in the IPR.
Patent’s Owner’s emergency motion and related documents were filed under seal. The
Defendant, FeraDyne did not file an opposition to Patent Owner’s emergency motion. In
addition, the Court stayed the ruling of the order until 12 p.m. central time today, May 24,
2024, to allow the “third parties,” DBR and Tru-View, to be heard. DBR and Tru-View did



not respond to the order.

Accordingly, and pursuant to 37 C.F.R. § 42.20(b), Patent Owner requests authorization to
supplement to its preliminary response or a motion to supplement the same to submit/file the
interim arbitration ruling (Dkt. 70-), the Tru-View license agreement (Dkt. 70-2), and an
assignment letter (Dkt. 70-3) and discuss their relevant portions. Patent Owner anticipates
needing no more no more than 7 pages if its request is granted. Due to the confidential nature
of the arbitration documents, Patent Owner intends on filing the supplemental response and
supporting documents under seal.

Best regards,

Robert L. Wolter

Partner | Registered Patent Attorney
Wolter Van Dyke Davis, PLLC

1900 Summit Tower Blvd, Suite 140
Orlando, FL 32810

(407) 926-7700 Office

(407) 926-7706 Direct

rwolter@savvylPLaw.com

v WOLTER VANDYKE DAVIS

IRS Circular 230 disclosure: To insure compliance with requirements imposed by the IRS, we inform you that any U.S.
Federal tax advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code, or (ii)
promoting, marketing, or recommending to another party any transaction or matter addressed herein.

The information in this email is intended solely for the use of the individual to whom it is addressed. This message
may be an attorney-client communication and may contain information that is privileged, confidential, subject to
Federal Rule of Evidence 408, or otherwise exempt from disclosure under applicable law. Recipients should not file
copies of this email with publicly accessible records. If the reader of this email is not the intended recipient or the
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any
dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this
communication in error, please immediately notify us by telephone at (407) 926-7706 or email
(rwolter@savvylPLaw.com), and delete the original message and any copies made. Thank You.
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