
 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

_____________________ 
 

BEFORE THE PATENT TRIAL AND APPEAL BOARD 
_____________________ 

 
ERICSSON INC. 

NOKIA OF AMERICA CORPORATION 
Petitioners, 

 
v.  
 

XR COMMUNICATIONS LLC  
Patent Owner.  
____________  

 
U.S. PATENT NO. 7,177,369 

Title:  MULTIPATH COMMUNICATION METHODS AND APPARATUSES 
_____________________ 

 
Inter Partes Review No.: IPR2024-00314 

_____________________ 
 

PETITIONERS’ REQUEST FOR DIRECTOR REVIEW  
 

 
 
 
 
 
 
Mail Stop “PATENT BOARD” 
Patent Trial and Appeal Board  
U.S. Patent and Trademark Office 
P.O. Box 1450 
Alexandria, VA 22313-1450 



TABLE OF CONTENTS 

I. THE PANEL’S SUA SPONTE CONSTRUCTION OF CLAIM 1 
RESULTED IN MULTIPLE ERRORS. ......................................................... 1 

II. BACKGROUND ............................................................................................. 4 

III. ARGUMENT ................................................................................................... 5 

A. The Decision Is Based On A Claim Interpretation That Neither 
Side Argued And For Which Petitioner Did Not Have An 
Opportunity To Address. ....................................................................... 5 

1. The Panel’s New “Pre-equalization” Modify Step Was Not 
Presented By Either Party. .............................................................. 5 

2. Petitioner Did Not Have An Opportunity To Address The 
Panel’s Sua Sponte Construction. ................................................... 8 

B. The Panel’s Sua Sponte Claim Construction Ignores And 
Excludes The Only Corresponding Embodiments And 
Improperly Adds A Fourth “Pre-Equalization” Step. ......................... 10 

1. The Panel’s Construction Entirely Ignores And Excludes 
The Sole Embodiments Relevant To The Challenged 
Claims. ........................................................................................... 10 

2. The Panel’s Sua Sponte Construction Adds A New Step. ............ 14 

C. The Panel’s New Construction Renders The Claims Indefinite. ........ 14 

IV. CONCLUSION .............................................................................................. 15 

 
  



 

 ii 
 

TABLE OF AUTHORITIES 

Federal Cases 

Belden Inc. v. Berk-Tek LLC, 805 F.3d 1064 (Fed. Cir. 2015) ................................. 8 

Carucel Invs. L.P. v. Vidal, 2023 U.S. App. LEXIS 34137 (Fed. Cir. 
Dec. 26, 2023) ............................................................................................... 13-14 

Duncan Parking Techs., Inc. v. IPS Grp., Inc., 914 F.3d 1347 (Fed. 
Cir. 2019) ............................................................................................................ 13 

Kaufman v. Microsoft Corp., 34 F.4th 1360 (Fed. Cir. 2022) ................................. 13 

Pac. Coast Bldg. Prods. v. CertainTeed Gypsum, Inc., 816 F. App’x 
454 (Fed. Cir. 2020) ............................................................................................ 15 

Qualcomm Inc. v. Intel Corp., 6 F.4th 1256 (Fed. Cir. 2021) ............................... 8-9 

Regulatory Cases 

Assa Abloy AB v. CPC Pat. Techs. Pty., Ltd., IPR2022-01006, 2024 
WL 1184586 (P.T.A.B. Mar. 15, 2024) ............................................................ 8-9 

Samsung Elecs. Co., Ltd. v. Slyde Analytics, LLC, No. IPR2024-
00040, 2024 WL 3665378 (P.T.A.B. Aug. 2, 2024) .................................. 1, 3, 11 

Federal Statutes 

Administrative Procedure Act ................................................................................ 8-9 

Other Authorities 

IPR2024-00314, Paper 11 .......................................................................................... 4 

IPR2024-00314, Paper 12 (July 15, 2024) ...................................................... Passim 

U.S. Patent No. 7,177,369 ................................................................................ Passim 

 



 

1 

Petitioners Ericsson Inc. and Nokia of America Corporation (“Petitioners”) 

respectfully request the Director vacate the Board’s Preliminary Decision 

(“Decision”) denying institution of inter partes review of U.S. Patent No. 7,177,369 

(“the ’369 Patent”) and institute review on all grounds. Vacatur of the Decision is 

warranted in view of the Board’s abuse of discretion in construing a claim term in a 

manner that is inconsistent with the intrinsic evidence, and adopting a construction 

that was not advanced by either party and without affording Petitioners the 

opportunity to address the Board’s construction.  Specifically, the panel adopted its 

own construction of “pre-equalization parameter” without warning or notice to 

Petitioners of the proposed construction, and denied institution based on that 

construction.  As explained further below, the panel’s improper claim construction 

should be reviewed for the same reasons for which the Director recently granted 

review in Samsung Elecs. Co., Ltd. v. Slyde Analytics, LLC, No. IPR2024-00040, 

2024 WL 3665378, at *1 (P.T.A.B. Aug. 2, 2024) (“Slyde Analytics”). 

I. The Panel’s Sua Sponte Construction Of Claim 1 Resulted In Multiple 
Errors. 

Claim 1 recites three steps defining how a “pre-equalization parameter” is 

determined and used for modifying a forward path signal:    

A method comprising:   

identifying at least one multipath transmission delay within a reverse 

path data signal received from a receiving device; 

determining at least one forward path pre-equalization parameter based 
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on said at least one transmission delay; and 

modifying a forward path data signal that is to be transmitted to the 

receiving device based on said at least one forward path pre-

equalization parameter, where said modifying includes selectively 

setting different transmission power levels for at least two 

Orthogonal Frequency Division Multiplexing (OFDM) tones in said 

forward path data signal. 

EX-1001, Claim 1.  In other words, a “forward path pre-equalization parameter” is 

(1) “determined” “based on said at least one transmission delay”; and (2) is used to 

modify “a forward path data signal”; (3) where the “modifying” “includes 

selectively setting different transmission power levels.”  The panel’s dispositive 

ruling, however, added a fourth element to the claimed methods, i.e., (4) to 

“perform[] pre-equalization, so as to modify the transmission signal to account for 

the properties of the propagation paths between the base station and the receiver”: 

Neither Petitioners nor Dr. Negus explains persuasively how Wong’s 

total power minimization process performs pre-equalization, so as to 

modify the transmission signal to account for the properties of the 

propagation paths between the base station and the receiver. 

IPR2024-00314, Paper 12 (July 15, 2024) (“ID”) at 25 (italics in original; unless 

noted, all emphases added hereafter).  Inserting this pre-equalization step was error.   

The panel acknowledged, as it must, that the prior art performed the claimed 

“modifying” by selectively setting power levels.  E.g., ID at 25 (“the required power 

value determined in Wong for each user-subcarrier combination is determined, at 
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least in part, on uplink information”).  However, according to the panel, performing 

the modifying action recited in the claim “is not enough” because the panel found 

the claim includes an unstated, extra, pre-equalization performance step.  ID at 25.  

The panel’s sua sponte claim interpretation resulted in multiple related errors 

that are each an abuse of discretion: (1) the panel adopted an incorrect claim 

interpretation not argued by any party without giving Petitioners an opportunity to 

show where the prior art meets the panel’s new construction; (2) the panel’s 

interpretation violates Federal Circuit law by improperly ignoring and excluding the 

sole embodiment of the ’369 Patent’s teaching the Challenged Claims and 

wrongfully incorporating a limitation into the claims; and (3) the panel’s 

interpretation renders the claim indefinite. 

The panel’s improper claim construction should be reviewed for the same 

reasons the Director recently granted review in Slyde Analytics.  In Slyde Analytics, 

the panel improperly ignored the specification and the embodiments therein to arrive 

at a narrow construction of the term “processor.”  2024 WL 3665378, at *6.  Based 

on that narrow construction, the panel denied institution without affording 

Petitioners any opportunity to address the construction.  Id.  On review, the Director 

vacated the panel decision and held that the Board must consider the intrinsic record 

– including the embodiments that the panel ignored.  Id. at 9-11.  In the present 

Petition, the panel performed the same errors in a more erroneous fashion—its 
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construction added a new “pre-equalizing” step.   

Petitioners respectfully request that the Director grant this Request, reject the 

panel’s new claim construction, vacate the Decision, and institute the IPR.  To the 

extent that the Director affirms the Board’s construction, the case should be 

remanded to the Board, and the parties should be authorized to file supplemental 

briefing addressing the Board’s construction. 

II. Background 

Petitioners challenged independent claim 1 and a set of dependent claims 

therefrom.  Claim 1 recites a method with three steps (supra at 1-2) and is based on 

the concept of reciprocity in which: uplink transmissions are measured (the 

“identifying” step), a parameter is determined reflecting those uplink transmissions 

(the “determining” step) and downlink transmissions are modified based on that 

parameter (the “modifying” step).   

Reciprocity was well-known long before the ’369 Patent, as the ’369 Patent 

acknowledges.  EX-1001, 7:22-33; IPR 2024-00314, Paper 1 (“Pet.”) at § V.F.1.  

Thus, Petitioners asserted that the combination of the Wong and Minn references 

meet all elements of claim 1.  Pet. at V.A.3.  Wong teaches using reciprocity to adjust 

the downlink transmissions based upon parameters calculated from uplink 

transmissions.  Minn teaches specific methods of measuring uplink transmissions 

and calculating the parameters referenced in Wong. 
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Patent Owner’s Preliminary Response (“POPR”) asserted that the claim term 

“pre-equalization parameter” should be construed to add unstated intent-based 

limitations to the claims.  Infra at §3.A.1.  With permission, Petitioners filed a Reply 

to the POPR confirming that the claim language itself already defined the “pre-

equalization parameter” with respect to what it is based on, and for what, it is used 

and no additional construction was necessary.  Infra at §3.A.1. 

The panel expressly declined to adopt PO’s proposed construction.  ID at 16.  

Instead, it announced its own new construction.  This new construction requires the 

prior art “perform[] pre-equalization, so as to modify the transmission signal to 

account for the properties of the propagation paths between the base station and the 

receiver” (ID at 25) in addition to the three method steps actually claimed.  On this 

basis, the panel denied institution.  ID.   

III. Argument 

A. The Decision Is Based On A Claim Interpretation That Neither 
Side Argued And For Which Petitioner Did Not Have An 
Opportunity To Address.  

1. The Panel’s New “Pre-equalization” Modify Step Was Not 
Presented By Either Party. 

The ID interpreted “pre-equalization parameter” to require the prior art 

“perform pre-equalization [a new step] so as to modify the transmission signal to 

account for the properties of the propagation paths between the base station and the 

receiver” in addition to the recited modification of “selectively setting OFDM power 
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levels.”  ID 25.  Neither party raised this construction.   

Petitioners proposed a plain and ordinary meaning in which the claimed 

actions of “determining” and “modifying” defined the requirements of “pre-

equalization.”  ID at 13.  Patent Owner (“PO”) sought a construction that imported 

the words “modifying a signal to reduce unwanted effects associated with multipath 

fading between the transmitter and the receiver” from the specification, which 

construction the Board properly rejected.  ID at 13, 16.  Thus, neither party 

advocated for the panel’s construction. 

To craft its new “performs pre-equalization” step, the panel cited extrinsic 

evidence in the form of language from Petitioners’ expert, Dr. Negus, who stated: 

284. A POSITA would further understand that the plain, ordinary 

meaning of the term “forward path pre-equalization” for wireless 

communications systems at the time of the alleged invention of the ‘369 

Patent to mean at least that a signal to be transmitted in a “forward 

path” is modified in some way that accounts for the properties of the 

propagation path(s) between the “transmitter” at the “base station” or 

“access point” and the “receiver” at the “subscriber”, “mobile”, “user” 

or “customer premise”. Although the ‘369 Patent does not explicitly 

define the term “pre-equalization”, a POSITA would understand that 

usage of the term such as in “pre-equalization that substantially 

reduces unwanted effects associated with multipath fading” or “pre-

equalization block 304 to modify, in some manner, as applicable, the 

OFDM modulated sub-carriers” which “are then provided to antenna 
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processing block 306, wherein they are further processed and 

eventually transmitted using one or more antennas 108” (see, for 

example, ¶¶ 49 or 60 above) within the ‘369 Patent is consistent with 

this plain, ordinary meaning.  

ID at 14, 16, 24 (citing EX-1003, ¶284 (bold and italics in original).   

It is not clear how this statement supports the Board’s sua sponte construction, 

and the Board provided no explanation thereof.  Dr. Negus stated that “pre-

equalization” requires modification “in some manner.”  He was very clear that the 

way/manner of “modification” could include modifying the “OFDM modulated sub-

carriers” (tones) that is recited in claim 1.  Dr. Negus’ opinion thus makes clear his 

understanding of the claims was that the modification for “pre-equalization” was the 

steps already recited in the claims—not that there was an independent “performs 

pre-equalization” step that must be performed in addition to the steps recited in the 

claims.  EX-1003, ¶¶290-296, 378-380 (explaining that Wong’s “parameter” is 

based upon multipath delay and used to modify OFDM power levels). 

In sharp contrast, the panel required a second modification in addition to the 

claimed modification of OFDM tones that was performed by the prior art.  Thus, it 

cannot be said that the panel used any construction identified by Dr. Negus because 

Dr. Negus’ opinion was that the pre-equalization requirement was recited in the 

existing claim steps—not through creation of another “performs pre-equalization” 

claim step.   Beyond this partial (and incorrect) usage of Dr. Negus’ declaration, the 
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panel did not cite to any support for creating its new “performs” step.   

Moreover, PO disparaged Dr. Negus’ paragraph 284 statement (cited by the 

panel) as “an unsupported interpretation of ‘forward path pre-equalization.’”  POPR 

at 22. Thus, the ID denied institution using a construction that neither side advocated. 

2. Petitioners Did Not Have An Opportunity To Address The 
Panel’s Sua Sponte Construction. 

The panel’s construction was the sole basis of denying Institution. Yet, 

Petitioners did not have an opportunity to: (a) explain why the panel’s construction 

is incorrect; or (b) explain how Wong and Minn satisfy even the Board’s erroneous 

construction.  Petitioners respectfully state that the panel committed an abuse of 

discretion in not allowing Petitioners to address the panel’s improper construction.  

IPR proceedings are subject to the Administrative Procedure Act (“APA”) 

which requires due process and an opportunity to be heard.   See Belden Inc. v. Berk-

Tek LLC, 805 F.3d 1064, 1080 (Fed. Cir. 2015).  The parties should be afforded an 

opportunity to be heard on dispositive claim constructions.  Qualcomm Inc. v. Intel 

Corp., 6 F.4th 1256, 1265 (Fed. Cir. 2021); see also Trial Practice Guide at 45 (“If 

the Board raises a claim construction issue on its own, both parties will be afforded 

an opportunity to respond before a final written decision is issued.”); Assa Abloy AB 

v. CPC Pat. Techs. Pty., Ltd., IPR2022-01006, 2024 WL 1184586 (P.T.A.B. Mar. 

15, 2024) (applying Qualcomm to vacate the decision in Assa Abloy, where a panel 

sua sponte switched from plain and ordinary meaning in its institution decision to a 
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construction not advanced by either party in its final written decision).   

While Qualcomm and Assa Abloy are in the context of a Final Written 

Decision, the same APA policy considerations apply in the current case.  The panel 

sua sponte crafted an improperly narrowed claim construction that was not requested 

by either party.  Fundamental fairness dictates that Petitioners be allowed to address 

both the impropriety of the panel’s claim construction approach and that the record 

evidence showed that the prior art met even the narrowed construction. 

Had Petitioners been given a chance to address the improperly narrowed 

construction, the panel would have recognized that both the Wong and Minn 

references teach the modification that meets the panel’s new extra requirement to 

“modify the transmission signal to account for the properties of the propagation 

paths between the base station and the receiver.”  

For example, Dr. Negus repeatedly teaches that accounting for propagation 

paths occurs in the claimed steps of “identifying at least one multipath transmission 

delay,” “determining” a pre-equalization parameter based on that multipath delay 

and “modifying” OFDM power levels.  EX-1003, ¶¶288-290.  Wong and Minn each 

teach the “identifying” and “determining” steps to calculate the pre-equalization 

parameter based on the multipath propagation properties.  Pet. at 20-32; EX-1003, 

¶¶288-295 (Wong); ¶¶338-395 (Minn).  Thus, the existing record shows that Wong 

and Minn each teach that their pre-equalization parameters “account for the 
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properties of the propagation paths” even under the panel’s new construction when 

“modifying” the OFDM power levels as already recited in the claims.  

Because Petitioners were not afforded an opportunity to address the panel’s 

sua sponte construction, the evidence outlined above (and more) was not considered 

by the panel.  This amounts to an abuse of discretion separate and apart from the 

abuse of discretion in the improper claim construction.   

B. The Panel’s Sua Sponte Claim Construction Ignores And Excludes 
The Only Corresponding Embodiments And Improperly Adds A 
Fourth “Pre-Equalization” Step.   

1. The Panel’s Construction Entirely Ignores And Excludes 
The Sole Embodiments Relevant To The Challenged Claims. 

The Challenged Claims require determining a pre-equalization parameter and 

modifying OFDM power levels based on the parameter.  Supra at 1.  The ‘369 Patent 

only has two related embodiments describing the modification of OFDM power 

levels.  EX-1001, 14:27-15:58.  The claimed “parameter” is taught in one passage 

of the ‘369 Patent (14:59-63): 

The outputs from FFTs 902 are provided to a scaling process 908 (or other 

like process) along with the desired/calculated channel coefficients or like 

parameters from a reverse link processing block 308 (not shown). Scaling 

process 908 modifies each tone as needed in accordance with the 

measured/estimated channel characteristics. 

Notably, the ID does not discuss this specification passage.  The ID discusses 

passages incanting “pre-equalization” (ID at 3-6, 15-16), but the ID entirely failed 
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to discuss the sole embodiments in which “parameters” are determined and used to 

“modify” OFDM power levels.  This was error.  See Slyde Analytics at 9-10 (panel 

failed to consider the specifications description of the disputed claim term). 

The panel’s claim interpretation excludes these sole embodiments in multiple 

ways.  First, the claimed “parameters” include the “channel coefficients” or “channel 

characteristics” measured for each channel as described in the ’369 Patent.  These 

“channel characteristics” are precisely what the Wong prior art uses as a parameter.  

E.g., ID at 22 (“Petitioner contends that ‘using the channel characteristics, Wong’s 

[base station] will modify the forward link transmissions (to the mobile devices) by 

changing the power levels for different OFDM tones (i.e., ‘subcarriers’).’ Pet. 35.”); 

at 18-19 (“Petitioner contends that Wong discloses that its system estimates 

instantaneous channel characteristics….”); 25 (quoting the Petition citations to 

Wong’s usage of “channel characteristics” and “channel information” to modify 

OFDM tones).  By excluding Wong’s usage of “channel characteristics” as being 

the claimed “parameter,” the panel excluded the only embodiment of a “parameter” 

used to modify OFDM tones that is present in the ‘369 Patent.   

Second, the ’369 Patent’s sole embodiment with a parameter for OFDM 

power modification does not describe (or require) the extra modification required by 

the panel—i.e., that the parameter must “modify the transmission signal to account 

for the properties of the propagation paths between the base station and the receiver.”  
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ID at 25.  Rather, the ’369 Patent’s sole related embodiments (like Petitioners’ 

asserted prior art) use the parameter determined by evaluating the multipath delay to 

modify OFDM tones, as recited in the claims.    

Third, the panel repeatedly distinguished Wong’s power modifications as a 

“power minimization” approach.  ID at 23-25.  But the sole embodiment for 

“selectively setting different transmission power levels” (as recited in the claims) 

expressly seeks to minimize the power of all tones, consistent with Wong.  

Specifically, the ’369 Patent at 15:31-58 discloses the adjustment of OFDM power 

levels.  That passage specifically focuses on a minimization of the overall power— 

just like in Wong—as highlighted in the following passage: 

A modification to the system involves the determination of a worst case 

path loss over the OFDM tones, for example, through the use of 

reciprocal measurements. Then the highest allowed power spectral 

density for that particular sub-carrier is used, while the power spectral 

density for other tones is reduced to allow the other tones to sustain the 

same level of QAM, QPSK, BPSK, etc. By reducing the power of the 

other tones, an improvement may be had with respect to the capacity of 

the system as a result of lower interference being generated. 

EX-1001, 15:33-42.  Thus, the “improvement” in the ’369 Patent’s modification of 

power levels resulted directly from a minimization of the overall power which 

resulted in lower interference.   

By repeatedly disparaging and excluding Wong’s modification of OFDM 
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power levels as being a “power minimization” approach, the panel excluded the sole 

embodiment in the ’369 Patent that discloses the use of the pre-equalization 

parameter to modify OFDM power levels.  Thus, the Board failed to appreciate the 

’369 Patent’s clear disclosure that “power minimization” is not mutually exclusive 

with using a “pre-equalization parameter” by changing the power levels for different 

OFDM tones.  Just like the ’369 Patent, Wong accomplishes both goals.  

“A claim construction that excludes a preferred embodiment is rarely, if ever 

correct and would require highly persuasive evidentiary support.”  Kaufman v. 

Microsoft Corp., 34 F.4th 1360, 1372 (Fed. Cir. 2022).  There is a “high bar required 

to conclude that the patent excludes the only embodiment” relevant to the claims.  

Id. at 1372.  Indeed, in Kaufman, the Federal Circuit rejected an attempt to add 

additional “process” steps to a method claim because, in part the “sole embodiment” 

did not require all of the process steps.  Id. at 1373.  Here, too, by crafting and adding 

a new “pre-equalization” step to the claimed method, the panel did precisely what 

Kaufman holds to be error.  The Federal Circuit uniformly holds such exclusion of 

preferred embodiments to be error absent compelling intrinsic record support.  E.g., 

Carucel Invs. L.P. v. Vidal, 2023 U.S. App. LEXIS 34137, at *12-13 (Fed. Cir. Dec. 

26, 2023) (rejecting constructions that exclude the preferred embodiments); Duncan 

Parking Techs., Inc. v. IPS Grp., Inc., 914 F.3d 1347, 1364 (Fed. Cir. 2019).  
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2. The Panel’s Sua Sponte Construction Adds A New Step. 

The panel improperly added a new, narrowing “pre-equalization” step by 

requiring that the prior art must “perform[] pre-equalization, so as to modify….”  ID 

at 25.  To arrive at this narrowing construction importing a new method step, the 

panel did not rely upon any lexicography.  ID at 16 (“the ‘369 Patent does not 

explicitly define the term ‘pre-equalization”) (citations omitted).  The Federal 

Circuit is clear that “the claims of the patent will not be read restrictively unless the 

patentee has demonstrated a clear intention to limit the claim scope using words or 

expressions of manifest exclusion or restriction.”  Carucel Invs. L.P. v. Vidal, 2023 

U.S. App. LEXIS 34137, at *12-13 (Fed. Cir. Dec. 26, 2023).  The claims do not 

recite a “performs pre-equalization” step nor does the usage of the term “pre-

equalization parameter” require such a step.  Rather, the claims recite an already-

complete invention in the manner selected by the patentee. 

The ID does not identify what claim construction methodology led to the 

narrowed construction and the new “pre-equalization” step, and its citations to 

portions of Dr. Negus’ expert declaration reflect a fundamental misreading of Dr. 

Negus’ statements which did not limit the claims in the manner that the panel’s 

construction ultimately did.  See supra at III.A.1. 

C. The Panel’s New Construction Renders The Claims Indefinite. 

The claims are rendered indefinite by the panel’s new step to “perform[] pre-
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equalization, so as to modify [. . . ].”  ID at 25.  First, the panel’s construction 

requires a modification “to account for” propagation path properties, but provides 

no guideposts for a skilled artisan to understand how and when such “account[ing] 

for” is performed.  The ’369 Patent does not use the term “account for.”  Likewise, 

the ’369 Patent does not identify any “properties of the propagation paths” or even 

use the term “properties.”  Thus, the panel’s construction requires that some 

unknown “properties” be “accounted for” in some undefined way.  This is the 

epitome of indefiniteness.  E.g., Pac. Coast Bldg. Prods. v. CertainTeed Gypsum, 

Inc., 816 F. App'x 454, 459 (Fed. Cir. 2020) (holding claims indefinite because the 

claims and specification fail to explain what the value represents or how to 

consistently and reproducibly measure this new characteristic). 

The panel’s construction thus appears to require something beyond the 

existing claim language, but provides no guideposts for that additional something.  

In contrast, as noted supra at III.A, Petitioners’ expert, Dr. Negus, properly tied his 

usage of “to account for” to the express requirements already recited by the claim.   

IV. Conclusion 

Petitioners respectfully requests that the Director grant review, vacate the 

Decision, and institute the IPR.  If the Director affirms the Board’s construction, the 

case should be remanded to the Board and the parties should be authorized to file 

supplemental briefing addressing the Board’s construction.  
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