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IPR2024-00338: Petitioner’s Reply to Patent Owner’s Preliminary Response

Petitioner submits this Reply to Patent Owner’s Preliminary Response
pursuant to the Board’s April 23, 2024 email granting Petitioner leave to file a reply.

I. Goossens2002 (Ex-1005) and Goossens2003 (Ex-1007) Are Prior Art.

Patent Owner argues that Petitioner failed to show Goossens2002 and
Goossens2003 (Ex-1005 and Ex-1007) were publicly available. POPR at 39-41.
That is incorrect. Petitioner submitted evidence establishing that Goossens2002 was
publicly available “no later than August 7, 2002 and Goossens2003 was publicly
available “no later than January 31, 2003,” both of which were before October 7,
2003 priority date of the *449 Patent. See Pet. at 3—4, 8-9; Hulu, LLC v. Sound View
Innovations, LLC, IPR2018-01039, Paper 29 at 3 (P.T.A.B. Dec. 20, 2019).

First, Petitioner showed Goossens2002 was publicly available “no later than
August 7, 2002.” Pet. at 3—4, 8-9. Petitioner submitted an IEEE declaration stating
that copies of Goossens2002, published in Proceedings 2002 Design, Automation
and Test in Europe Conference and Exhibition “were made available no later than
the last day of the conference,” which was March 8, 2002. Ex-1025 at 2 (§ 11).
Additionally, IEEE confirmed that Goossens2002 was published online on August

7, 2002 and thus publicly available by that date. Id.,§10; Ex-1026 at 1.! “When there

I Petitioner notes that although Ex-1026 was inadvertently included as a separate

exhibit, it was received by Petitioner with the IEEE declaration (Ex-1025).
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is an established publisher there is a presumption of public accessibility as of the
publication date.” VidStream LLC v. Twitter, Inc., 981 F.3d 1060, 1065 (Fed. Cir.
2020). Goossens2002 was published by an established publisher—IEEE—which
confirmed in a declaration that “[t]he article and abstract from IEEE Xplore shows
the date of publication.” See Ex-1005; Ex-1025 at 2 (§10); Ex-1026. Consistent
with the Board’s precedent, those facts presumptively establish Goossens2002’s
public accessibility as of that date. VidStream, 981 F.3d at 1065; see also Intel Corp.
v. FG SRC LLC, TPR2020-01449, Paper 13 at 43-44 (P.T.A.B. Mar. 3, 2021) (date
on IEEE website supported accessibility); Cerebras Sys. Inc. v. Rex Computing, Inc.,
IPR2022-00741, Paper 37 at 67 (P.T.A.B. Oct. 11, 2023) (date of availability on
IEEE Xplore supported prior-art status under § 102). Both March 8, 2002 and
August 7, 2002 are more than one year before October 7, 2003, the earliest priority
date to which the Challenged Claims are entitled. See 35 U.S.C. § 102(b); Ex-1001
at Face; Pet at 6—7; see also 35 U.S.C. §119(a).

Second, Petitioner showed Goossens2003 was publicly available no later than
January 31, 2003. Pet. at 3—4, 8-9. The Petition explicitly states that Goossens2003
was “included as chapter 4 of Networks on Chip, edited by A. Jantsch and H.
Tenhunen,” which Petitioner showed was publicly accessible as of January 31, 2003.
Pet. at 8. Petitioner submitted a copy of the SpringerLink bibliographic data for

Networks on Chip—which Patent Owner entirely ignores—which states this book
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was “Published: 31 January 2003” with “Springer New York, NY” as the
“Publisher.”> Ex-1028 at 4. Indeed, because Springer is an established publisher,
there is “a presumption of public accessibility as of the publication date.” VidStream
LLC, 981 F.3d at 1065. Further, Patent Owner admitted in district court litigation
involving the ’449 patent that Networks on Chip “was publicly available as of
January 31, 2003.” Ex-1037 at 5. Petitioner also submitted a declaration by the
University of Texas at Austin Libraries (“UT Declaration™) stating that Networks on
Chip was catalogued on April 16,2003, and that “UT Libraries typically made newly
catalogued items available to the public within 3 business days of cataloging.” Ex-
1027 at 1 (95, 7). That evidence further proves Goossens2003’s public availability
well before October 7, 2003, the earliest priority date to which the Challenged
Claims are entitled (See Pet. at 6—7), and there is nothing “inconsistent with the
exhibits” (POPR at 41) that contradicts the public accessibility of Goossens2003.
Given this uncontroverted evidence, Goossens2002 and Goossens2003 are
prior art at least under 35 U.S.C. §§ 102(a) and/or (b) based on their public
availability by no later than August 7, 2002 and January 31, 2003, respectively.

Finally, Patent Owner’s argument that the Petition improperly incorporates by

2 Kluwer Academic Publishers, the original publisher of Networks on Chip, merged

with Springer in 2004.
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reference testimony in the declarations has no merit. POPR at 40—41. This same
argument has been repeatedly rejected by the Board where, as here, “relatively short
testimony” is “clearly referenced in the Petition” for the “discrete point” of “indicia
of public accessibility” of a prior art reference. See, e.g., Tetra Tech Canada Inc.,
v. Georgetown Rail Equip. Co., No. IPR2019-00619, Paper 12 at 19 (P.T.A.B. Aug.
26, 2019); Expedia, Inc. v. Int’l Bus. Machines Corp., No. IPR2018-01136, 2018
WL 6318138, at *9 (P.T.A.B. Dec. 3, 2018).

II.  Petitioner Satisfied Its Claim Construction Obligations in the Petition.

Patent Owner’s argument that Petitioner failed to satisfy the Board’s claim
construction rules is equally meritless. POPR at 22-26. “The Board is required to
construe ‘only those terms . . . that are in controversy, and only to the extent
necessary to resolve the controversy.’” Realtime Data, LLCv. lancu, 912 F.3d 1368,
1375 (Fed. Cir. 2019). Here, there is no controversy requiring resolution. Petitioner
identified proposed constructions from related district court cases and explained that
no construction was needed to resolve the grounds in the Petition because “these
structures are disclosed and/or rendered obvious.” Pet. at 33, n.3.

Although Petitioner has maintained in the district court case that the
“communication manager” is a means-plus-function term, which the district court
ultimately agreed with, Patent Owner’s argument that institution should be denied

because Petitioner did not affirmatively seek a means-plus-function construction has



IPR2024-00338: Petitioner’s Reply to Patent Owner’s Preliminary Response

no merit. As Patent Owner concedes, the Petition did identify proposed
constructions if the Board were to find the communication manager term is a means-
plus-function term. POPR at 24; Pet. at 33.> Thus, the Petition satisfied the
requirement of 37 C.F.R. § 42.104(b)(3), by arguing alternative constructions. See
Pet. at 33, n. 3. Nothing more was required under the rules.

Indeed, Patent Owner’s argument has been rejected by the Board in other
recent proceedings. For example, in Peloton Interactive, Inc. v. NEC Corp., the
Board concluded institution was appropriate where, as here, Patent Owner contended
in related district court litigation that the term at issue was not subject to 35 U.S.C.
§ 112 9 6 and the petitioner addressed the means-plus-function construction in the
alternative. [PR2023-01239, Paper 16 at 15-19 (P.T.A.B. Mar. 4, 2024); Mylan
Pharmaceuticals Inc., v. Sanofi-Aventis Deutschland GMBH, TPR2018-01680,
Paper 22 at 20-22 (P.T.A.B. April 3, 2019) (similar). The same result should apply

here. See Pet. at 22-23, n.2. Patent Owner’s cited caselaw is inapposite* and Patent

3 Samsung further objects to Patent Owner’s assertion that Petitioner “attempt[ed]
to avoid disclosing its inconsistent claim construction positions” (POPR at 25),

which 1s meritless for at least the reasons stated herein.

* Patent Owner’s citations to Facebook, Inc. v. Sound View Innovations, LLC, and

Orthopediatrics Corp., v. K2M, Inc., are distinguishable because unlike here, the
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Owner’s assertions that “the petition does not propose a means-plus-function
construction” has no merit.

Moreover, while Dr. Mowry does not explicitly reference the means-plus-
function constructions, he did not need to because his analysis of Drake explains
how Drake “is consistent with the disclosure of the communication manager
described in the specification of the *449 patent,” citing the structure provided by
the ’449 patent at column 10, lines 19-24. Ex-1003, 4 119. And, as described by
the ’449 patent at column 10, lines 41-54, Dr. Mowry further describes that a
POSITA would have found it obvious that the QoS requestor manager
(communication manager) could accept or reject connections established by the QoS
allocator (resource manager). Ex-1003, 9 120.

III. The Petition Identified A Separate And Distinct “Communication
Manager” From “Resource Manager.”

Patent Owner argues that Drake does not disclose a communication manager
that is distinct from the resource manager. See POPR at 43-46, 57. Not so. Patent
Owner correctly acknowledges that the Petition identifies Drake’s QoS requestor

manager 12, which is “included in source station 10,” as the “communication

Petitioners in Facebook and Orthopediatrics did not provide any required
construction under § 112(6). See Facebook, TPR2017-00998, Paper 13 at 17;

Orthopediatrics, IPR2018-01546, Paper 10 at 11.
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manager.” POPR at 44. Patent Owner also acknowledges that the Petition identifies
Drake’s “QoS allocator 20” as the claimed “resource manager.” Id. Therefore,
contrary to Patent Owner’s assertions, the Petition identifies a “communication
manager” (QoS Requestor Manager 12) that is separate and distinct from the
“resource manager” (QoS allocator station 20). See Pet. at 22-24, 32-34; Ex-1006
(Drake) at Fig. 1.° While the Petition acknowledges that the QoS allocator station
20 also includes a QoS Requestor Manager, the Petition clearly identifies and relies
upon the QoS Requestor Manager within the source station as the “communication
manager,” and the “QoS allocator station 20” as the “resource manager.” Pet. at 22-
24, 37-40. The Petition explains it would have been obvious to implement the
functionality of these separate and distinct communication and resource managers

from Drake as a circuit on the same chip as Goossens2002’s and Goossens2003’s IP

blocks and NOS/NOC. Pet. at 22-26, 32-35, 55-56.

* * *

For the reasons stated above and in its Petition, Petitioner respectfully requests

that the Board institute this Petition.

> The Petition identifies a separate “first module” of Drake (application within source

station) from the “communication manager” (QoS requestor manager). Pet. at 38.
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