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Qualcomm adopted the Petition' of Samsung for joinder purposes. The
Petition is flawed because it fails to explain how and why Drake’s QoS requestor
manager 12 (“QoS-12") would be implemented in Goossens2002 or Goossens2003
(collectively, “Goossens200X”); there is no motivation to combine Drake and
Goossens200X; and the combination does not meet all limitations of the challenged
claims, among other reasons.

Qualcomm’s Reply (Paper 43) seeks to effectively rewrite the Petition using
new theories to address its deficiencies and inconsistencies. As PO’s Motion to
Strike (Paper 53) explains, this includes new “first module” and “network interface”
theories of obviousness. The Reply improperly relies on new expert declaration
analysis spanning more than 86 pages, far longer than the 78-page analysis in
Petitioner’s original expert declaration. EX1043, i-ii, 5-90; EX1003, i-iv, 38-115;
EX2088, 10:5-17.

The Reply highlights that the combinations are based on hindsight. The
Petition cherry-picked two components of Drake and argued generic motivation

based on Drake’s entire QoS process; the Reply tries to retroactively explain how

' TPR2024-01081, Paper 1. Other paper and exhibit citations are to IPR2024-00338

unless indicated.
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and why those cherry-picked components would work with Goossens200X’s
existing components and requests. These new theories also fail.

I. CLAIM CONSTRUCTION

The Reply does not dispute PO’s claim constructions. POR, 12-17; Reply, 2;
EX1043, 996-11; EX2088, 12:22-13:5.

II. PETITIONER HAS NOT ESTABLISHED THAT THE CHALLENGED
CLAIMS ARE UNPATENTABLE

A. The Reply’s New Theories Fail

The Reply’s new obviousness theories and evidence should be excluded.
Intelligent Bio-Sys., Inc. v. lllumina Cambridge Ltd., 821 F.3d 1359, 1369-70 (Fed.
Cir. 2016); Paper 53. Regardless, these theories fail.

1. New “First Module” Theories

The Petition, as the Board found, identifies Drake’s source station 10
(“option 17) as the claimed “first module,” rather than application 11 within source
station 10. Paper 53, 1-2; IPR2024-01081, Paper 14, 22-24; EX2078, 173:4-11;
Netflix, Inc. v. DivX, LLC, 84 F.4th 1371, 1377 (Fed. Cir. 2023) (“[P]etitioner may
not rely on a vague...petition and later fault the Board for failing to understand what
the petition really meant.”).

In Dr. Mowry’s first deposition, he improperly switched to identifying
Drake’s application 11 (“option 2”°) as the claimed “first module.” EX2078, 173:4-

175:2; see also Paper 53, 3. The Reply improperly argues yet another new “first
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module” theory—i.e., disavowal of any reliance on Drake for the “first module”
(“option 3”)—and also alternatively suggests option 2.2 Paper 53, 1-3; Reply, 3-4,
15-17, 21; CTPG, 73-74; see also EX2088, 175:20-184:12.

Petitioner shifted to option 3 because options 1-2 both fail: Petitioner does not
dispute that the claimed “communication manager” (“[CM]”) and “first module”
must be separate, or that associating Goossens200X’s IP with either Drake’s source
station 10 or application 11 for the “first module™ is fatal for the “[CM]” and
6[a]/10[a] limitations or 6[d]/10[d] limitations, respectively. POR, 12-16, 38-41, 45,
60-64; Reply, 3-4, 15-17, 21; EX2088, 12:22-13:5. Petitioner tries to at least shift to
option 2 to avoid the POR’s arguments related to option 1 for motivation and the
“[CM]” and 6[a]/10[a] limitations and to support Petitioner’s other new theory
(discussed below) about implementing Drake’s QoS-12 in an NI of Goossens200X’s
NOC,? not an IP.

Regardless, even if considered, Petitioner’s options 2-3 fail. Petitioner cannot

disavow any connection between Drake and the “first module” because without

? Petitioner’s various positions regarding the “first module” should also be rejected
as inconsistent. POR, 17-20 (citing cases).
3 Goossens2003°s NOC and Goossens2002’s NOS are similar and referenced

collectively herein as Goossens200X’s “NOC.” EX1005; EX1007; POR, 9, 11-12.
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some comparison or connection between the two references, there is no context for
if and how the relied-upon components of Drake would be implemented and work
in Goossens200X. Specifically, without identifying some element in Drake that
corresponds to Goossens200X’s IP, there is no basis for if or how the two references
would be combined to meet limitations such as 6[a]/10[a] that recite interactions
between the “[CM],” which Petitioner maps to Drake’s QoS-12, and the “first
module.” Indeed, even in his second deposition, Mowry admitted to relying on
Drake regarding the “first module,” stating that the “first module” corresponds/maps
to Drake’s application 11 in the alleged “combinations.” EX2088, 175:4-184:12.
Additionally, as the Petition acknowledges, a POSA would have understood
Goossens200X’s IP to correspond to Drake’s source station 10, not application 11.
EX2070, 83-84 n.4, 133 n.8; EX1037, 62:9-24; e.g., Pet., 27, 32. Even Dr. Mowry

13

equates Drake’s stations with the claimed “modules” and Goossens2003’s
“modules.” EX2088, 71:12-72:13 (in “[Drake’s] Figure 1”—where “one of the end
points is source station 10”—*"“those [end points] are stations or modules in the ’449
terminology”) (emphasis added); 84:24-89:20 (referring to Goossens2003’s
“module” (IP) as a “source station”). Indeed, for the claimed ‘“second module,”

Petitioner relies on Drake’s target station 29 (comparable to source station 10), not

application 26. Pet., 27, 32, 35-36, 40, 43-44, 59, 67.
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2. New “Network Interface” Theory
The POR explained that the Petition failed to establish why a POSITA would

have been motivated to implement Drake’s QoS-12 (alleged “[CM]”) in
Goossens200X, where Drake’s QoS-12 would be located in Goossens200X, and
how Drake’s QoS-12 and QoS allocator 20 would work with respect to
Goossens200X’s existing components and service request. POR, 24-26, 28, 30-38,
46-50, 52-60. The POR also explained why there was no motivation to implement
Drake’s QoS-12 within Goossens200X’s IP or NOC. POR, 26-32, 49-54.

The Reply attempts to address these issues by improperly advancing a new
“network interface” (“NI”) theory—i.e., that (i) Drake’s QoS-12 is an NI
component; (ii) Drake’s QoS-12 would be implemented in an NI of Goossens200X’s
NOC, such that Goossens200X would send requests to Drake’s QoS allocator 20
“through” QoS-12; and (ii1) a POSITA would be motivated to do this based on an
alleged “need for interfacing.” Reply, 9-15; Paper 53, 3-5; CTPG, 73-74, 80-81. This
NI theory is improper because the Petition never mentions “interface” in relation to
Drake, much less Drake’s QoS-12. Paper 53, 3-5.* Aside from this new NI theory,

Petitioner does not rebut the POR’s arguments.

* The Petition relies on Goossens2003’s NI and Drake’s QoS-12 as alternatives,

not in combination. Pet., 62-63, 65-66; Reply, 9-10 n.4, 16.
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Petitioner’s new NI theory is demonstrated below:

: QoS | s i e
+ §| REQUESTOR ['PROTOCOL | :
i | manaGger | MACHINE

12

TRANSPORT
PROTOCOL

EX1006, FIG-1; EX1007, 72 (FIG. 4.5) (annotated).

a. Inconsistent and Undermining Positions

The Reply and Dr. Mowry’s second declaration attempt to support this new
NI theory by (i) citing one instance in Dr. Mowry’s first deposition where he
allegedly said that Goossens2002’s NI is “the” “natural place to put” Drake’s QoS-
12 (EX2078, 203:24-204:9) and (i1) disavowing certain answers by claiming he
“misunderstood” those questions (i.e., id., 204:10-209:13). Reply, 13 n.5; EX1043,
q4/155-57. First, this misquotes Dr. Mowry’s first deposition, which suggested
Goossens2002’s NI as merely “a” place for QoS-12, not the place QoS-12 would be

implemented. EX2078, 203:24-204:9; EX2088, 93:5-95:13.
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Second, regardless of his alleged ‘“misunderst[anding],” Dr. Mowry
responded to similar questions throughout the remainder of his first deposition—
including during redirect—by repeatedly testifying that QoS-12 could go “anywhere
on the chip” for both Goossens references, with no mention of an NI. EX2078,
211:4-25, 233:4-234:1. He did not claim any misunderstanding for that testimony.
EX2088, 119:16-20.

Third, after PO requested a motion to strike Petitioner’s new NI theory, Dr.
Mowry backtracked from that theory in his second deposition by testifying that QoS-
12 could be implemented anywhere in Goossens200X and would not be limited to
the NI, which is only “a” natural place and not the place QoS-12 would be
implemented. EX2088, 81:1-82:10 (both Goossens200X), 89:6-20 (Goossens2003),
03:5-95:13, 114:3-116:8 (Goossens2002); cf. EX2088, 95:14-103:8, 115:5-13 (later
contradictory testimony regarding Goossens2003).

Dr. Mowry’s testimony that QoS-12 could be implemented anywhere, not just
Goossens200X’s NI, undermines the alleged motivation of interfacing by showing
that QoS-12 is not needed in Goossens200X’s NI for interfacing. The possibility that
Qo0S-12 “could” be implemented in Goossens200X’s NI is insufficient for
motivation. Virtek Vision Int’l ULC v. Assembly Guidance Sys., Inc., 97 F.4th 882,
886-87 (Fed. Cir. 2024). Also, Dr. Mowry’s testimony that QoS-12 can go anywhere

in Goossens200X creates the same redundancy issue discussed in the POR—i.e.,
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Goossens200X’s IP would just communicate directly with the “[RM],” not through
Qo0S-12 as an intermediary. POR, 26-28, 34-37, 49-50, 56-60.

Petitioner and Dr. Mowry’s various positions regarding implementation of
QoS-12 in Goossens200X should also be rejected as inconsistent. POR, 17-20 (citing
cases).

b. Drake’s QoS-12 is Not an NI Component

Drake does not identify or disclose an NI, much less that QoS-12 is part of an
NI. Drake only mentions an NI once, in an unrelated portion of the background.
EX1006, 1:58-2:13.

Drake’s QoS-12 is a QoS component—not an NI component. EX1006, FIG-
1,4:32-37, 5:5-8; EX1043, 9923, 52; EX2088, 42:11-43:9. The Reply points to the
QoS-12’s “assembl[ling]” and “format[ting]” as purported network interfacing.
Reply, 9; EX1043, 9928, 52, 114. But QoS-12 assembles/formats the QoS request,
and this is not network interfacing because the QoS request only needs to be
understood by QoS allocator 20, not “understood by the network,” as Dr. Mowry
asserts. EX1043, 9952, 114; EX2088, 51:8-52:16, 60:12-61:22; EX1006, 4:32-5:8.

To the extent that any component(s) of source station 10 would be considered
an NI component(s), it would only be Transport Protocol Stack 15 and MAC 16.
EX1006, 4:27-5:17; EX2070, 9221-23, 288-90. While Drake’s QoS-12 and

component 13 “assemble a [QoS] request” and “format the QoS request,” it is
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components 15-16 that subsequently “format a request packet” for transmission via
LAN 17 and “launch[]” “the packet...on LAN 17.” EX1006, 4:37-40, 4:30-32
(describing “transmission of the multimedia data stream, via the LAN transport
protocol stack[] 157). Indeed, as Dr. Mowry acknowledges (EX1043, 9102; EX1003,
980), Drake’s LAN is a “packet-based” network (EX1037, 42:17-24; EX2088,
48:24-49:6), and Drake’s packets are only handled by source station components 15-
16, not QoS-12. EX1006, 4:27-66.

Moreover, components 15-16 are “standard parts of all stations attached to
[the prior art] LAN” and, as NI components, their “details...are determined by the
LAN itself” so that they can communication with the LAN. EX1006, 4:37-47, 4:20-

21; EX2088, 40:11-41:10, 37:8-38:6.
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EX1006, FIG-1 (annotated).
In contrast, QoS-12 is not a standard part included in all stations attached to LAN
17 (see target station 29) and does not “requir[e] specific knowledge of the low-level
network details,” which, according to Mowry himself, is the role of an NI. EX1043,
9926, 51; EX2088, 38:7-13. Components 15-16 “allow” or “enable” QoS-12 to
communicate over LAN 17. EX2088, 38:17-22, 39:11-40:8. Indeed, target station
29 interfaces with LAN 17 using just components 27-28 (equivalent to components
15-16), without requiring a component like QoS-12. EX1006, FIG-1; EX2088,

46:21-47:1.
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c. There Is No Motivation for Drake’s QoS-12 in
Goossens200X for Network Interfacing

The Reply alleges only one motivation specific to Drake’s QoS-12: “need for
interfacing components,” based on Petitioner’s new theory that Drake’s QoS-12 is
an NI component, which, as discussed above, is incorrect. Reply, 9-15. The Reply’s
motivation argument fails.

First, Petitioner asserts that the alleged “interfacing” performed by QoS-12 is
to “assemble”/“format™ a request, not a request packet for transmission across the
NOC. Reply, 9 (citing EX1043, 928). But Goossens200X disclose that the IP already
sends a completed QoS service request, so there is no need for QoS-12 to
assemble/format the request. POR, 26-28, 34-37, 49-50, 56-60.

Second, the alleged “need for interfacing” in Goossens200X is to translate
“different [] protocols” to be “understood by the network.” EX1043, 4452, 114;
Reply, 9. But Drake’s QoS-12 does not perform that function and, indeed, Petitioner
presents no evidence that it does—instead, it assembles/formats a request to be
understood by QoS allocator 20, not a request packet to be understood by LAN 17.
EX1006, 4:32-5:8; EX2088, 51:8-52:16, 60:12-61:22.

Third, even if “interfacing” was required and QoS-12 “provides interfacing”

as alleged, according to Petitioner and its expert, such an interfacing component and
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function would already be obvious in Goossens2003.>° EX1043, 9952
(“Goosens2003’s NOC would have been expected to use a component such as
Drake’s [QoS-12]" and would not “be able to perform...without” such a
component), 114; Reply, 9 (“POSA would...use [Drake’s QoS-12] to implement
the...function already taught by Goossens2003); see also EX2088, 96:17-97:10,
125:11-128:8, 132:13-134:2. Implementing QoS-12 in Goossens2003 to provide
“interfacing” would be unnecessary.

Fourth, even if Drake’s QoS-12 is part of Drake’s NI, it would not be included
in Goossens200X’s NI because Drake’s “off-chip [NI]” would “contain[] a
dedicated processor” and “[i]ncluding a dedicated processor in a [NI] is not feasible
on chip” such as in Goossens200X because “the size of [Goossens200X’s NI]
[would] become comparable to or larger than the IP to be connected to the network.”
EX1001, 2:17-24; see also EX2088, 34:8-37:2, 158:14-159:5.

Additionally, Petitioner’s alleged motivation of interfacing is undermined by

Dr. Mowry’s testimony, as explained above. Supra, §11.A.2.a.

3> While the Reply’s NI theory purports to address both Grounds 1-2, some of its

arguments and evidence apply only to Goossens2003 (Ground 2).
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B. A POSITA Would Not Combine Drake with Goossens200X

1. Petitioner Did Not Sufficiently Explain How the References
Would be Combined

The Petition failed to specify how the relied-upon components of Drake would
work in Goossens200X. E.g., POR, 24-25, 46-47. In reply, Petitioner argues that the
Petition asserted that “a POSA...would have...implement[ed] Drake’s QoS process
in the [NOC] system of Goossens200[X]” and “[t]his is...sufficient.” Reply, 6-7.
But this still fails to specify how the combinations would work and, contrary to
Petitioner’s argument, is not sufficient. POR, 24-26, 46-47 (citing cases).

The Petition simply cherry-picked two components of Drake and relied on a
generic motivation to combine based on “[Drake’s] QoS management process” as a
whole, without addressing the context of those two components in either reference.
Pet., 16-20, 51-54. For example, Petitioner alleges incorporation of Drake’s QoS-12
but not QoS protocol machine 13 despite that fact that in Drake: these components
operate together to assemble/format the request (which is what Petitioner relies on
QoS-12 for), and QoS protocol machine 13 performs another “important” function
in Drake (preregistration). EX1006, FIG-1, 4:32-37, 4:62-65; EX1037, 55:7-13;
EX2088, 51:8-54:13, 59:15-60:11, 70:4-21, 75:24-78:22, 68:22-69:24. The
Petition’s cherry-picking of Drake’s components, with no specific motivation,

demonstrate that Petitioner improperly relies on hindsight. ATD Corp. v. Lydall, Inc.,
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159 F.3d 534, 546 (Fed. Cir. 1998) (“obviousness [cannot] be based on the hindsight
combination of components selectively culled from the prior art”).

The Reply tries to excuse the Petition’s deficiency by identifying alleged
“contrasts” regarding POR’s cited cases (Reply, 7-8), but as those cases clearly
show, explanation of how the Drake and Goossens200X’s relied-upon teachings
would purportedly be combined and work together is an established obviousness
requirement. POR, 24-25, 47 (citing cases). The Reply also cites “bodily
incorporation” cases but provides no associated analysis (Reply, 7), and, regardless,
those cases are inapposite because the POR’s arguments relate to the proper test of
how the references’ relied-upon teachings would be combined and work together,
not “actual, physical substitution of elements” (Mouttet) or “bodily incorporat[ion]”
(Intel). See POR, 24-38, 46-60.

Petitioner’s hindsight is further demonstrated by Dr. Mowry relying on the
’449 patent itself for guidance and also reading Drake’s QoS-12’s function—
assembling/formatting a request—into claim 2, which does not recite that function
for the “[CM].” EX2088, 19:22-20:8 (“From the context of the ‘449 patent, I’'m
applying the teachings of Drake to the two Goossens references”), 20:23-21:9,
137:8-139:4 (“the [CM]...in claim two would be assembling...a [QoS] request”™).
Also, Dr. Mowry admitted he “[hadn’t] thought about” whether Goossens2003 could

perform its QoS functionality “without a component to assemble to QoS request
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from the different reused IP protocols,” 1.e., whether Goossens2003 did not need
Drake’s QoS-12 for that alleged purpose (id., 131:24-132:11), and refused to answer
questions specific to Drake, instead continually answering such questions with
responses about the alleged combinations (id., 19:22-21:9, 22:5-27:7, 28:15-30:3,
31:23-32:21, 55:1-59:6; 63:24-65:21, 131:8-132:11).

2. A POSITA Would Not Have Been Motivated to Combine

The POR established that there is no motivation to combine, including
because of redundancy of Goossens200X’s IP and Drake’s QoS-12 both sending a
QoS request. POR, 26-28, 34-37, 49-50, 56-60. The Reply mischaracterizes the
POR’s redundancy argument as merely “two references address[ing] the same
problem” and fails to address the fact that Goossens200X’s IP already sends a QoS
request without needing Drake’s QoS-12 to do so. Reply, 8-9.

The Reply argues that Drake provides missing details, and it would have been
“obvious...to implement Drake’s QoS functionality with [QoS-12], rather than
modify Drake” (Reply, 8 (emphasis added))—but this fails to articulate a reason to
include QoS-12 in Goossens200X, as mere existence of Drake’s “possible
arrangement|]” with QoS-12 is insufficient. Virtek, 97 F.4th at 886-89. Additionally,
under Petitioner’s logic, the combination should also incorporate Drake’s QoS
protocol machine 13—which QoS-12 cannot work without (EX1006, 4:32-37, 4:62-

65)—but Petitioner never raises this.
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Ultimately, the Reply’s only alleged motivation specific to Drake’s QoS-12,
and only response to PO’s redundancy argument, is a purported “need for interfacing
components” in Goossens200X and Petitioner’s new theory that QoS-12 is an NI
component. Reply, 9. This new interfacing motivation argument, however, fails as
discussed above. Supra, §I1.A.2.

Additionally, the POR explained that the references’ contradictory teachings
would dissuade implementing Drake’s QoS-12 anywhere in Goossens200X. POR,
28-32, 50-54. In an attempt to avoid those issues, the Reply now adopts the new
position that QoS-12 would be implemented in an NI of Goossens200X’s NOC.
Reply, 10-13. But implementing QoS-12 in Goossens200X’s NOC ignores and
contradicts Drake and Petitioner’s positions, and the Petition alleged no motivation
for modifying Drake’s teachings when implementing in Goossens200X. EX2070,
M179-87, 195, 255-62, 270. Also, this reliance on Petitioner’s new NI theory fails
for the reasons discussed above. Supra, §11.A.2.

The Reply also alleges another new motivation: Gossens200X’s teaching of
implementing QoS components in its NOC rather than IPs. Reply, 10-11. But as the
POR explained, a POSITA would have been dissuaded from such an
implementation, including because it contradicts Drake’s premise of implementing
QoS components outside an existing, prior-art network. POR, 28-31, 50-53. The

Reply mischaracterizes POR’s argument as limited to only “the location of the QoS

16



U.S. Patent No. 7,373,449 Patent Owner’s Sur-Reply
[PR2024-00338

requestor manager” and “one citation from Drake” at 2:57-3:3. Reply, 11. PO’s
argument is based on much more, which the Reply ignores. POR, 28-31, 50-53; e.g.,
EX2070, q9179-87, 255-62; EX1006, FIG-1, 1:62-2:22, 4:18-26, 4:32-47, 4:62-66,
14:17; Pet., 35; Ex. 1003, q118.

3. “Resource Manager”

The Petition failed to establish motivation for limitations 1[c] and 1[g],
including failing to explain where Drake’s QoS allocator 20 (alleged “[RM]”) would
purportedly receive requests from when implemented in Goossens200X—e.g., an [P
or QoS-12. POR, 32, 54; EX2070, 9173-74, 248-49. Tellingly, the Reply does not
and cannot identify such explanation in the Petition or associated declaration, as the
Reply’s citations (Pet., 51-54, 57-58, 61-62; EX1003, 44/156-66, 173) do not specify
from where QoS allocator 20 would receive the request and do not even address
Ground 1. Reply, 14.

The POR explained that if implemented in Goossens200X, QoS allocator 20
would receive requests directly from an IP block. POR, 26-28, 34-35-37, 49-50, 56-
60. The Reply now asserts an improper new theory: QoS allocator 20 would receive
requests from the IP “through” QoS-12, based on Drake’s “data path.” Reply, 14.
This argument is inapplicable to the combination because the Reply concedes that

Qo0S-12 and QoS allocator 20 are arranged differently in Drake (inside LAN
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17/metwork) versus Goossens200X (outside NOC/network). Reply, 14, 1-2, 10;
EX1006, FIG-1.

This new argument (Reply, 14) is also based on Petitioner’s new theories that
Goossens200X’s IP corresponds with Drake’s application 11 and QoS-12 goes in
Goossens200X’s NI (id,, 9-14), and fails for the reasons discussed above. Supra,
SILA.

4. No Motivation for Claims 6 and 10

Claims 6 and 10 recite operations involving the claimed “first module,”
“ICM],” and “[RM].” The Petition failed to establish motivation specific to those
limitations. POR, 33-38, 55-60; ActiveVideo Networks, Inc. v. Verizon Commc ns,
Inc.,694 F.3d 1312, 1327-28 (Fed. Cir. 2012) (obviousness analysis was not specific
to the limitations). The Reply neither remedies the Petition nor rebuts PO’s
arguments against motivation for claims 6-10 because the Reply merely references
its motivation argument “above” for claims 1-2, which do not include the limitations
of claims 6 and 10. Reply, 15. For example, for limitations 6[c]/10[d], the Reply
does not address or rebut that the alleged “[RM]” would send its response directly
to Goossens200X’s IP, not a QoS-12, as Petitioner’s new NI theory alleges QoS-12
is needed to assemble/format a request, not receive a response. POR, 36-37, 58-60;

Reply, 15, 9; EX1043, 9928, 52, 114.
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The Reply’s reliance on Petitioner’s new NI theory also fails for the reasons
discussed above. Reply, 15; supra, §11.A.2.

Further, the Reply argues that there is no “motivation to change Drake’s data
path” (Reply 15), but that mischaracterizes and fails the motivation requirement
because there must be motivation to combine Drake’s data path with Goossens200X,
as the mere existence of Drake’s “possible arrangement” is insufficient. Virtek, 97
F.4th at 886-89. Also, as discussed above regarding the “[RM],” Drake’s “data path”
is an improper new argument and, regardless, is undermined and inapplicable to the
combination because the Reply argues Drake’s QoS components are implemented
differently in Goossens200X than in Drake. Reply, 1-2, 10; EX1006, FIG-1. The
Reply’s reliance on Drake’s “data path” for claims 6 and 10—which includes
6[a]/10[a] and 6[d]/10[e] that involve the “first module”—contradicts the Reply’s
new position (including for 6[a]/10[a] and 6[d]/10[e]) disavowing any reliance on
Drake for the “first module.” Reply, 15-17, 21.

C. Petitioner Has Not Demonstrated a Reasonable Expectation of
Success

A POSITA under Petitioner’s definition—requiring only a bachelor’s in
computer science and “two...years of experience with...networking technologies”
(i.e., no NOC or SOC experience) under Petitioner’s definition—would not have a
reasonable expectation of success in implementing Drake’s QoS-12 in
Goossens200X’s NOC. POR, 12, 30, 52; EX2070, 99189, 201-10, 247, 264.
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The Reply alleges this argument was improperly incorporated by reference.
Reply, 12. That is incorrect: the POR contains two pages of explanation with
citations to supporting expert testimony. POR, 30, 52; EX2070, 99189, 201-210,
247, 264. Petitioner’s Reply, by contrast, includes a single conclusory sentence
about “skill of a POSA” that purports to incorporate eight pages of expert testimony.
Reply, 12-13 (citing EX1003, 9980-82, 164-66; EX1043, 9933-39). Regardless,
neither the Reply nor its cited expert testimony establishes that such a POSITA
would have expected to successfully modify a NOC while having no NOC or SOC
experience. /d.

The Reply also improperly conflates  expectation-of-success
(“[beyond/within] the skill of a POSA”) with motivation-to-combine (e.g.,
“dissuaded...from making™). Reply, 12-13; Eli Lilly & Co. v. Teva Pharm. Int’l
GmbH, 8 F.4th 1331, 1344 (Fed. Cir. 2021). The referenced “space constraints” is a
straw man related to motivation, not expectation-of-success. Reply, 13; POR, 32,
53-54.

D.  Petitioner’s Proposed Combinations Do Not Meet all Claim
Limitations

1. “Communication Manager” and Limitations 6[a]/10[a]

The Reply does not dispute that Drake does not disclose a “[CM]” under PO’s
construction and that limitations 6[a]/10[a] are not met by Drake or any reliance on

Drake for the “first module.” The Reply instead disavows any reliance on Drake for
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the “first module.” Reply, 15-17. The Reply does this because associating the “first
module” with either Drake’s source station 10 or application 11 is fatal for
limitations 6[a]/10[a] or 6[d]/10[e], respectively. But this disavowal argument is
new, inconsistent, and fails. Supra, §11.A.1. For example, the Reply’s arguments for
I1.B.2.a-b that Drake’s QoS-12 “would be outside [Goossens200X’s] IP” (Reply, 16-
17) contradicts the Petition’s “first module” position, as recognized by the Board,
that Goossens200X’s IP corresponds to Drake’s source station, which contains QoS-
12.

Petitioner’s argument is flawed because it attempts to rely on the
“combination” of Goossens200X’s IP as the “first module” and Drake’s QoS-12 as
the “[CM],” but by refusing to identify what component in Drake corresponds to
Goossens200X’s IP for the “first module,” Petitioner fails to show that the “first
module” “issue[s] a request ... to said [CM]” per 6[a]/10[a] or that the “[CM] ...
manag[es] the communication between ... modules” per claim 2. Reply, 15-17. That
is, the Reply does not to explain any comparison or relationship between
Goossens200X and Drake for 6[a]/10[a], but those references cannot separately
teach 6[a]/10[a] because Goossens200X does not contain the alleged “[CM]” (QoS-

12) and, per the Reply, there is no “first module” in Drake. Reply, 17.
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2. Limitations 6[b]/10[b]

The Reply alleges PO’s argument is “unsupported,” but it is Petitioner who
again does not and cannot identify disclosure in Drake that QoS-12 “forward[s]” the
request to QoS allocator 20. Reply, 17-19. The Reply quotes Drake’s only disclosure
regarding QoS-12—i.e., that QoS-12 “assemble[s]”/“format[s]” a request—but
assembling/formatting is not “forward[ing]” as claimed. /d. (citing EX1006, 4:32-
37, 4:62-65, 4:50-54); POR, 42.

The Reply resorts to Drake’s “path” (FIG-1) and what “a POSA [allegedly]
knows.” Reply, 17-18. This is improper new argument and evidence, as the Petition,
for 6[b]/10[b], does not rely on Drake’s Figure 1 or “path” or a POSITA’s
understanding. Pet., 41-42, 47, 66, 69. Regardless, this “path” shows that QoS-12
sends the request to component 15, not QoS allocator 20, and that, as the POR
explained, the request is sent to QoS allocator 20 by source station 10 or by
component 15 and/or 16 therein. EX1006, FIG-1; POR, 41-42, 62. Drake contains
zero support for the Reply’s assertions that QoS-12 “forwards the request” to QoS
allocator 20 “through other components.” POR, 41-42, 62.

The Reply alleges that “Dr. Bagherzadeh agrees™ (Reply, 18 (citing EX1037,
53:21-56:13; EX1036)), but this mischaracterizes his testimony because he testified,

consistent with his declaration, that QoS-12 sends the request to transport protocol
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stack 15 and MAC 16, not QoS allocator 20. EX1037; 55:22-56:5; EX1036, 2;
EX2070, 99219-24, 286-91.

Moreover, the Reply’s argument about Drake’s “path” is undermined and
inapplicable to the combination because the Reply admits Drake’s QoS components
are implemented differently in Goossens200X (inside NOC/network) than in Drake
(outside LAN/network). Reply, 17-18, 1-2, 10; EX1006, FIG-1.

3. Limitations 6[c]/10[d]

The Reply’s arguments about Drake’s reply going to QoS-12 constitute an
improper new theory because, as the POR explained, the Petition’s 6[c] analysis,
portions of Drake cited therein, and corresponding expert declaration portions never
mention Drake’s QoS-12. Reply, 19-21; POR, 44-45, 63. Petitioner again does not
and cannot identify any disclosure in Drake of QoS allocator 20 sending its reply to,
much less “responding ... to,” QoS-12. Reply, 19-21.

The Reply resorts to Drake’s “path” (FIG-1) and what “[a] POSA [would]
understand[].” Reply, 19-20. Again, this is improper new argument and evidence, as
the Petition, for 6[c]/10[d], does not rely on Drake’s Figure 1 or “path” or a
POSITA’s understanding. Pet., 42-43, 47, 66, 69. Also, as discussed above for
6[b]/10[b], this reliance on Drake’s “path” is undermined and inapplicable to the
combination because the Reply admits Drake’s QoS components are implemented

differently in Goossens200X than in Drake.
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Regardless, the Reply’s argument fails because it shows at most that QoS
allocator 20 sends the reply through QoS-12 en route to application 11. Reply, 19-
20. The POR addressed this, explaining: “if the QoS allocation reply is sent to
application 11 via the path shown by Drake’s Figure 1,” which includes going
through QoS-12, “this would not constitute QoS allocator 20 ‘responding ... to’
[Qo0S-12] as recited by the claims.” POR, 44, 63 (citing EX2070, 49227, 294). The
Reply and corresponding declaration never address this distinction and instead
conflate merely sending the reply through QoS-12, which the Reply argues that
Drake teaches, with “responding ... to” QoS-12, as claimed. Reply 19-20; EX1043,
1990, 149-50. The Reply has not established that Drake’s reply is a “respon[se] ...
to” QoS-12 as opposed to application 11.

4. Limitations 6[d]/10]e]

The Reply does not dispute that limitations 6[d]/10[e] are not met if Petitioner
relies on Drake’s application 11 for the “first module.” Reply, 21; POR, 45, 63-64.
That is, Petitioner recognizes that associating Goossens200X’s IP with either
Drake’s source station 10 or application 11 for the “first module” is fatal for
6[a]/10[a] or 6[d]/10[e], respectively, so the Reply instead disclaims any reliance on
Drake for the “first module.” Reply, 21.

This disavowal argument, however, is new, inconsistent, and fails. Supra,

§II.A.1. For example, the Reply’s disavowal contradicts the Petition’s clear reliance
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on Drake for 6[d]/10[e]. See Pet., 43-44 (discussing only Drake’s teachings), 67
(relying on Drake and the Ground-1 analysis thereof), 47, 70. Tellingly, the Reply
cites the Petition’s analysis for 1[a] and 6[a], not 6[d]/10[e]. Reply, 21 (citing Pet.,
21-22, 40-41, 55, 65-66).

Also, this disavowal contradicts the Reply’s argument that in “the
combination,” the request would go from Goossens200X’s IP “through™ Drake’s
Qo0S-12 based on Drake’s “data path™ thus associating Goossens200X’s IP with
Drake’s application 11. Reply, 21, 11.

5. “Independently [Configurable/Adjustable]”

The Reply does not rebut PO’s evidence that Goossens2002 does not disclose
the “independently configurable/adjustable” limitation based on the mere fact that
Goossens2002 states that a channel can have certain properties. Reply, 22; POR, 22-
23; EX2078, 112:24-115:1 (confirming that “independently
configurable/adjustable” requires more than just two channels with different
connection properties).

Petitioner’s argument that Drake discloses the independently
configurable/adjustable limitation hinges on its argument that Drake’s connections
have multiple channels, which in turn hinges on Drake’s description of a “forward”
and “backwards” direction. Pet., 29. However, as the POR explained, sending data

in “forward” and “backward” directions does not necessarily require that the
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connection comprise multiple channels. POR, 22-23. In Reply, Petitioner does not
rebut this. Reply, 22-23. Indeed, Petitioner’s own evidence shows that a single
duplex channel sends data forwards and backwards. EX1024, 11 (defining (i)
“duplex” as “simultaneous, two-way, independent transmission in both directions”
and (i1) a “duplex channel” as a “channel capable of simultaneous duplex
communication”); EX2088, 148:12-16. It therefore does not follow from Drake’s
description of forward/backwards communication that its connections have multiple
channels. PersonalWeb Techs., LLC v. Apple, Inc., 917 F.3d 1376 (Fed. Cir. 2019)
(mere possibility that reference utilized a feature was insufficient).

The Reply argues in the alternative that Drake’s descriptions of (i) “multiple

999

QoS transmission paths” and (ii) “multiple ‘data streams’” also disclose “multiple
channels. Reply, 23. But the Petition clearly relied on Drake’s QoS transmissions

and data streams as connections—not channels. E.g., Pet., 27.

III. THE PETITION FAILED TO ESTABLISH THAT GOOSSENS2002
AND GOOSSENS2003 QUALIFY AS PRIOR ART

The Petition’s contentions regarding alleged public accessibility of
Goossens2002 and Goossens2003 were improperly incorporated by reference via
blanket citations to multiple exhibits. POR, 64-65; Medivis, Inc. v. Novarad Corp.,
IPR2023-00042, Paper 35 at 28-30 (PTAB Mar. 6, 2024) (declining to consider
incorporated-by-reference declarations regarding publication). In contrast to the
Petition’s few conclusory allegations, the Reply devotes nearly 5 pages to this issue.
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Compare Pet., 2, 8-9 with Reply, 24-28. Because the Petition did not articulate any
theories regarding public accessibility, the Board should not allow Petitioner to
“completely reopen the record” through its Reply. Hulu, LLC v. Sound View
Innovations, LLC, TPR2018-01039, Paper 29 at 15 (PTAB Dec. 20, 2019)
(precedential).

A. Goossens2002

The Reply does not deny that the Petition presented zero evidence that
Goossens2002 was distributed at the DATEO2 conference (“DATE02). POR, 65;
Reply, 25-28. Instead, the Reply relies on a new declaration from Dr. Dutt regarding
DATEOQ2. Reply, 26 (citing EX1044). Petitioner’s attempt to completely “reopen the
record” with this new declaration is impermissible. Hulu, Paper 29 at 15. Regardless,
Dr. Dutt cannot establish availability of Goossens2002 at DATE(2 because he has
no personal knowledge of Goossens2002 prior to this proceeding; does not possess
his copy of the DATEO02 papers; and bases his testimony on 3"-party sources for
which he has no personal knowledge. EX2070, 89:17-90:6, 91:3-7, 91:18-92:12,
92:18-93:1, 96:23-97:1, 106:3-109:6, 98:23-99:5, 100:25-101:8, 102:18-22. Also,
Dr. Dutt has received unrestricted research gifts from Petitioner and co-authored
articles with Petitioner’s employees. EX2070, 125:22-126:6, 130:12-23 (discussing

EX1045, 32; EX2069, 2).
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With respect to IEEE Xplore, the Reply ignores that IEEE does not and cannot
warrant the accuracy of the information. POR, 65-66. The Reply also ignores that
Mr. MacPherson was unfamiliar with certain IEEE practices, including whether
IEEE performed spot checks to verify information (EX2080, 16:1-20) and whether
IEEE tracked full-text views (compare id., 17:11-21 (testifying that IEEE tracked
views in March 2004) with Reply, 28 (arguing that “IEEE may not have begun
tracking full text views until 20117")). Dr. Dutt’s testimony about availability of
Goossens2002 via IEEE Xplore is based on Exhibits 1025-1026 provided to him by
counsel, not his personal knowledge. EX2088, 114:13-116:15, 121:6-14, 124:6-10.
The Reply’s argument “PO has not rebutted the presumption” that IEEE is an
“established publisher” (Reply, 27) is an improper new theory because the Petition
did not make this argument. Hulu, Paper 29 at 15.

B. Goossens2003

The Reply relies on “[t]wo different librarian declarations,” but only one was
submitted with the Petition. Reply, 24. Importantly, the Reply does not explain how
a POSITA exercising reasonable diligence could locate Goossens2003 via the
libraries, e.g., using keyword searching based on subject matter or the like. See
Reply, 24-25. At best, the declarations show mere “technical accessibility” at a
library, which is insufficient. Acceleration Bay, LLC v. Activision Blizzard Inc., 908

F.3d 765, 772 (Fed. Cir. 2018) (affirming no public accessibility because reference
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“was not indexed in a meaningful way” even though indexed by author and year);
Samsung Elecs. Co. v. Infobridge Pte. Ltd., 929 F.3d 1363, 1369 (Fed. Cir. 2019)
(website “lacked a way to search by subject matter”); Salesforce.com, Inc. v. WSOU
Investments, LLC, TPR2022-00428, Paper 10 at 11-12 (PTAB July 13, 2022)
(“Evidence of cataloging and indexing can...play a significant role in determining

whether a library reference qualifies as a printed publication™).

Respectfully submitted,

Dated: March 4, 2025 By: /Angelo J. Christopher/
Angelo J. Christopher
Reg. No. 81,594
NIXON PEABODY LLP
70 West Madison Street
Suite 5200
Chicago, IL 60602-4378
Tel. 312-977-4391
Fax 844-450-2568

Counsel for Patent Owner
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CERTIFICATION OF WORD COUNT
Pursuant to 37 C.F.R. § 42.24(d), the undersigned hereby certifies that
the foregoing Patent Owner’s Sur-Reply is produced using a 14-point Times
New Roman font and contains approximately 5,543 words, which is less than
the 5,600 total words permitted by the U.S. Patent Trial and Appeal Board
rules. Counsel relies on the word count of the computer program used to

prepare the response on March 4, 2025.

Dated: March 4, 2025 By: /s/Angelo J. Christopher

Counsel for Patent Owner
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The undersigned hereby certifies that a copy of the foregoing Patent Owner’s

Sur-Reply was served on March 4, 2025, via email:

J. Derek Vandenburgh

Aaron W. Pederson

Nathan D. Louwagie

Ryan D. Rypka

Peter M. Kohlhepp

Carlson Caspers Vandenburgh & Lindquist, P.A.
225 South Sixth Street, Suite 4200
Minneapolis, MN 55402
dvandenburgh(@carlsoncaspers.com
apederson(@carlsoncaspers.com
nlouwagie(@carlsoncaspers.com
rrypka(@carlsoncaspers.com
pkohlhepp@carlsoncaspers.com

Counsel for Petitioner

By: /s/ Angelo J. Christopher

Counsel for Patent Owner
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