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 INTRODUCTION 

Pursuant to 37 C.F.R. § 42.71(d), Patent Owner Network Systems 

Technology, LLC (“Patent Owner”) respectfully requests rehearing of the Board’s 

Order Denying Patent Owner’s Motion to Strike (“Order,” Paper 64). Patent 

Owner’s Motion to Strike (“Motion” or “Mot.,” Paper 53) argued that Petitioner 

Qualcomm’s (“Petitioner” or “Qualcomm”) Reply (“Reply,” Paper 43) and 

accompanying new expert declaration (EX1043) improperly contain new, belated 

obviousness theories and evidence that were not set forth in the Petition, are in at 

least some cases inconsistent with the Petition1 and Petitioner’s expert’s testimony, 

are not properly responsive to Patent Owner’s Response (“POR,” Paper 35), and are 

prejudicial to Patent Owner, who could not respond to Petitioner’s new Reply 

theories with its own expert testimony. Mot., 1-5; EX3007. The Motion detailed why 

these new theories should be stricken or disregarded. Mot., 1-5 (citing Consolidated 

Trial Practice Guide (“CTPG”), 73-74, 80-81; 37 C.F.R. § 42.23(b)). 

As set forth herein, the Order misapprehended or overlooked arguments and 

evidence regarding both the Reply’s improper new “first module” theories and “NI” 

theories.  

 
1 IPR2024-01081, Paper 1 (“Petition” or “Pet.”). Other citations are to IPR2024-

00338 unless indicated. 
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 LEGAL STANDARD 

“A party dissatisfied with a decision may file a … request for rehearing” 

identifying “all matters the party believes the Board misapprehended or overlooked, 

and the place where each matter was previously addressed in a motion.” 37 C.F.R. 

§ 42.71(d).  

 REQUESTED RELIEF 

Patent Owner respectfully requests rehearing because the Order overlooked 

or misapprehended the Motion’s arguments and evidence relating to: (1) the Reply’s 

improper new “first module” theories and 2) the Reply’s improper new theory that 

a POSITA would purportedly be motivated to implement Drake’s (EX1006) QoS 

requestor manager 12 (“QoS-12”) in the Goossens references2 based on a need for 

interfacing. The Board should strike or disregard these new Reply theories. 

 ARGUMENT 

A. New “First Module” Theories 

The Motion explained that the Petition clearly relied on Drake’s source station 

10 (“option 1”) for the claimed “first module,” consistent with the Institution 

Decision’s finding “that ‘Petitioner consistently identifies’ the ‘first module’ as 

Drake’s source station 10 [option 1] and not application 11.” Mot., 1-2 (quoting 

IPR2024-01081, Paper 14 (“Institution Decision”), 22-24). The Motion then 

 
2 EX1005 and EX1007 (collectively, “Goossens references” or “Goossens”). 
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explained that Petitioner’s Reply asserted two new theories regarding the “first 

module” by (i) disavowing any reliance on Drake for the “first module” (“option 3”) 

and (ii) alternatively relying on Drake’s application 11 within the source station 10 

(“option 2”) as the “first module.” Mot., 2 (citing Reply, 3-4, 15-17, 21). The Motion 

further explained, for example, that options 2-3 are contrary to the Petition’s analysis 

for claim 2 and Dr. Mowry’s first deposition testimony. Mot., 2-3. 

The Order did not address, and thus misapprehended or overlooked, the 

Motion’s arguments and evidence discussed below. Order, 12-20. 

1. The Order Misapprehended or Overlooked the Motion’s 
Argument that “Option 2” Is an Improper New Reply 
Theory 

As explained above, the Motion argued that the Reply includes two improper 

new “first module” theories (options 2 and 3). Mot., 1-2. For option 2, the Reply 

argues that the application 11—rather than the source station 10 in its entirety—in 

Drake corresponds to the claimed “first module.” Mot., 2 (quoting Reply 3-4)); see 

also Paper 54, 2 (acknowledging that the Reply relies on “Drake’s application 11 as 

also being a first module”). This new option 2 is inconsistent with the Institution 

Decision, which stated: “we disagree with Patent Owner that Petitioner identifies 

application 11 in the source station 10 as the claimed ‘first module’” and that 

“Petitioner identifies source station 10 as the claimed ‘first module.’” IPR2024-

01081, Paper 14, 24. 
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The Order misapprehended the Motion as limited to seeking to strike option 3 

in which Petitioner disavows any reliance on Drake for the “first module” and 

misapprehended or overlooked the Motion’s arguments regarding option 2. Order, 

12-13. In summarizing the Motion, the Order conflated the Motion’s arguments with 

respect to options 2 and 3: 

Patent Owner contends that the Reply and Dr. Mowry’s declaration … 
include an improper new first-module theory of unpatentability where 
Petitioner and Dr. Mowry (1) rely “solely” on the Goossens references 
for the claimed “first module” and (2) disavow “any reliance” on Drake 
for the claimed “first module” but still identify “application 11 as the 
‘thing’/‘component’ in Drake that ‘mak[es] the service request.’” 

 
Order, 12-13. In the passage above, arguments (1) and (2) both relate to option 3 – 

not option 2. Order, 12-13 (quoting Mot., 2). The quoted language of “solely” for 

alleged argument (1) and “any reliance” for alleged argument (2) come from the 

Motion’s arguments that “Qualcomm’s Reply … disavowed any reliance on Drake 

… (‘option 3’)” and “option 3 purports to identify the ‘first module’ solely as the 

Goossens references’ IPs.” Mot., 2. The Order conflates the Motion’s separate 

arguments about the Reply disavowing any reliance on Drake for the “first module” 

(option 3) versus relying on Drake’s application 11 (option 2) for the “first module.” 

Order, 12-13; Mot., 2.  

 The fact that the Order misapprehended or overlooked the Motion’s argument 

that option 2 is an improper new theory is further demonstrated by the Order’s failure 

to address the Reply’s reliance on application 11 as the claimed “first module” in 
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any of its relevant discussion of application 11. Order, 15-20. Indeed, the Order 

never mentions the claimed “first module” in connection with Drake’s application 

11. Id. The Order also states that “[i]n the Petition and the Reply, Petitioner relies 

on the same disclosures from the … references” for the obviousness grounds. Order, 

19. But this again misapprehended or overlooked the Motion’s argument that the 

Reply relies on Drake’s application 11 for the “first module” (option 2) whereas the 

Petition, as the Institution Decision found, relies instead on Drake’s source station 

10 (option 1). As explained in the Motion, the fact that Dr. Mowry raised this new 

theory regarding application 11 being the “first module” does not mean that it is 

permissible for Petitioner to raise this new theory in its Reply. Mot., 3; see Order, 

18-19. 

2. The Order Misapprehended or Overlooked the Motion’s 
Argument that the Petition Asserts “Option 1” for Claim 2  

The Motion argued that the Petition “clearly argue[d] option 1”—i.e., relied 

on Drake’s source station 10 for the claimed “first module”—“for claim 2, 

limitations 6[d]/10[e], etc.,” and the Motion cited the Petition’s claim 2 analyses for 

Grounds 1 and 2. Mot., 1 (citing Pet., 35-36, 63); see also Mot., 2 (arguing that “the 

Petition clearly relies on Drake’s source station for the ‘first module’ (option 1) and 

citing the Petition’s claim 2 analyses (Pet., 35-36, 63)).  This is because for claim 

2—which recites a “[CM] for managing the communication between different 

modules”—the Petition’s Ground 1 analysis relies on Drake’s “source station 10” 
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for the claimed “module[]” (Pet., 35-36) and the Petition’s Ground 2 analysis cites 

and relies on that Ground 1 analysis with respect to Drake’s QoS-12 constituting the 

claimed “[CM]” (Pet., 63). 

The Order’s analysis discusses portions of the Petition, including for claims 6 

and 10, and then states: “for both challenges the Petition relies on the Goossens 

references for disclosing the claimed ‘first module’ and also discusses Drake.” 

Order, 15-17. The Order then addresses limitation 6[d], stating: “Regarding Patent 

Owner’s assertion … for limitations 6.d and 10.e, we agree with Petitioner that the 

Petition ‘already addressed’ how the Goossens references disclose the claimed ‘first 

module’ … in connection with limitations 6.a and 10.a.” Order, 17-18. However, the 

Order misapprehended or overlooked the Motion’s argument and evidence regarding 

the Petition’s analysis of claim 2, despite claim 6 depending from claim 2 and the 

Petition relying on its 6[a] and 6[d] analyses for 10[a] and 10[e].  See Order, 15-17; 

Mot., 1-2 (citing Pet., 35-36, 63, 47, 70); EX1001, claim 6; Pet., 46-47, 69-70. 

Indeed, the Order’s analysis for the “first module” issue never cites to the Petition’s 

claim 2 analyses (i.e., Pet., 35-36, 63). See Order, 15-20. 

Because the Order misapprehended or overlooked these portions of the 

Petition that expressly relied on Drake’s source station 10 for the “first module,” the 

Order failed to appreciate how options 2 and 3 in the Reply are new and inconsistent 

with the Petition. 
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3. The Order Misapprehended or Overlooked the Motion’s 
Argument that “Option 3” Is Inconsistent with Dr. Mowry’s 
First Deposition Testimony 

The Order misapprehended or overlooked the Motion’s argument that the 

Reply’s new “option 3”—i.e., disavowing any reliance on Drake for the claimed 

“first module” for claims 2, 6, and 10—is contrary to Dr. Mowry’s first deposition 

testimony confirming that he relied on Drake for the “first module.” Mot., 3 (citing 

EX2078, 173:4-11 (“Q. So in your declaration, you’ve mapped Drake’s source 

station to the first module in the claims, correct? A. Yes.”)). The Order’s discussion 

of Dr. Mowry’s testimony overlooked the inconsistency between option 3 and Dr. 

Mowry’s first deposition testimony stating the opposite. See Order, 18-19. Indeed, 

the Order’s statement that Dr. Mowry’s deposition testimony “supports Petitioner’s 

explanation” that “the Petition relies on the Goossens references for … the ‘first 

module’” overlooked that he expressly testified that that he mapped the claimed 

“first module” to Drake. Id. (citing EX2078, 172:4-176:3). 

4. The Order Misapprehended or Overlooked that Patent 
Owner’s Preliminary Response Raised the “first module” 
Issue with Respect to Goossens, Not Just Drake  

The Motion argued that Patent Owner’s Preliminary Response (“POPR”) 

raised the “first module” issue and that the Institution Decision found that Petitioner 

consistently identifies the “first module” as Drake’s source station 10. Mot., 1 (citing 
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IPR2024-01081, Paper [9]3 (“POPR”), 28-29; IPR2024-01081, Paper 14, 22-24). 

The Order’s discussion of the POPR and Institution Decision states that “[i]n the 

[POPR] in IPR2024-01081, Patent Owner did not dispute that Petitioner relies on 

the Goossens references for disclosing the claimed ‘first module’” and “[h]ence, in 

the [Institution Decision] in IPR2024-01081, the Board did not discuss Petitioner’s 

reliance on the Goossens references for disclosing the claimed ‘first module.’” 

Order, 19-20.  

The Order misapprehended or overlooked the arguments in the POPR, which 

expressly argued that both Goossens references do not disclose a “communication 

manager.” POPR, 28-29 (arguing that “Goossens2002 does not disclose a 

communication manager and [Petitioner] only relies on Drake for this limitation”). 

Claims 2, 6, and 10 recite a relationship between the “communication manager” and 

“module[s],” including the “first module.” See POPR, 28-31; Mot., 2. Thus, if 

Goossens does not disclose a “communication manager,” it necessarily does not 

disclose the claimed “first module.” Likewise, if Drake does not disclose a “first 

module,” then it necessarily does not disclose the claimed “communication 

manager.” Thus, by disputing whether Goossens discloses a “communication 

 
3 The Motion’s citation to “IPR2024-01081, Paper 7” should be “Paper 9,” as the 

assertion refers to “PO’s Preliminary Response.” Mot., 1. 
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manager,” the POPR necessarily disputed whether Goossens discloses the “first 

module.”   

5. The Order Misapprehended or Overlooked Preliminary 
Briefing Further Demonstrating How Options 2-3 in the 
Reply are New 

The Motion argued that the POPR argued that Petitioner was relying on Drake 

for the “first module” but it was unclear whether Petitioner was relying on source 

station 10 or application 11 within source station 10. Mot., 1 (citing IPR2024-01081, 

Paper 9, 28-29). Petitioner requested a preliminary reply to address alleged 

mischaracterizations of the Petition’s claim-mapping, but it never disputed Patent 

Owner’s understanding that the Petition relied on Drake for the “first module” or 

otherwise clarified its position prior to the Reply. Id. (citing IPR2024-01081, 

EX3002). The Order overlooked these facts, which further demonstrate how the 

Reply’s options 2-3 are new and inconsistent with both Patent Owner and the 

Board’s initial understanding of the Petition. 

B. New “Network Interface” Theories 

The Motion argued that Petitioner’s Reply contains improper new “NI” 

theories, including theories [i] that Drake’s QoS-12 is an NI component; [ii] 

regarding where/how Drake’s QoS-12 would be implemented in Goossens 

(“implementation”); and [iii] regarding why a POSITA would have allegedly been 

motivated to implement Drake’s QoS-12 in Goossens (“motivation”). Mot., 3-5. 
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Specifically, with respect to new theory [iii], the Reply asserted for the first time a 

motivation to combine Drake’s QoS-12 with Goossens based on an alleged “need 

for interfacing” in Goossens. Id., 3-4. The Motion then argued, inter alia, that: 

(#1)  theory [iii] was never presented in the Petition (Mot., 3-4);  

(#2)  new theory [iii] is the only alleged motivation specific to combining 

Drake’s QoS-12 with Goossens and was thus necessary in the Petition 

for prima facie obviousness (Mot., 1, 4); and  

(#3)  new theory [iii] is not properly responsive to the POR, as Colas Sols., 

Inc. v. Blacklidge Emulsions, Inc., 759 F. App’x 986, 990 (Fed. Cir. 

2019) instructs that “simply point[ing] out the flaws” in the Petition 

does not “open[] the door” for new Reply theories (Mot., 4-5).4   

The Order first addresses theory [iii] (motivation) by stating that the Petition 

provides a motivation to combine Drake and Goossens (Order, 23) and then 

addresses theory [ii] (implementation) by stating that the Petition did not need to 

specify “implementation details” (i.e., location) of Drake’s QoS-12 in the 

combinations and that the Reply properly responded to the POR concerning those 

 
4 The indicators [i]–[iii] and (#1)–(#3) in this paragraph are used throughout the 

remainder of this section to reference the Motion’s arguments (#1)–(#3) regarding 

the Reply’s new “NI” theories [i]–[iii]. 
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implementation details (Order, 24-25). The Order, however, misapprehended or 

overlooked the Motion’s arguments (#1)–(#3) regarding the Reply’s new theory [iii]. 

In fact, the Order’s analysis does not mention the Reply’s new theory [iii] that a 

POSITA would have been motivated to combine Drake’s QoS-12 with Goossens 

based on an alleged need for interfacing in Goossens. Mot., 3-4; see Order, 23-26 

(only discussing motivation on page 23, with no mention of interfacing). 

1. The Order Misapprehended or Overlooked the Motion’s 
Argument that the Reply’s Theory [iii] Is New 

The Order does not address the Motion’s argument (#1) that the Reply’s 

motivation theory [iii] was not included in the Petition and is therefore improper. 

Mot., 3-4. The Order’s analysis (Order, 23-26) only discusses motivation on page 

23, which refers to disclosures in the Petition and states: “contrary to Patent Owner’s 

contentions, the Petition provides a reason with rational underpinning as to why [a 

POSITA] would have been motivated to combine Drake’s teachings with each of the 

Goossens references.” Order, 23. But the Motion does not simply argue that the 

Petition provides no alleged motivation to combine. Rather, the Motion argues that 

the Petition, unlike the Reply, did not allege interfacing as a motivation. Mot., 3-4 

(explaining that the Petition never mentions “interface” in relation to Drake). Indeed, 

the Order’s analysis of alleged motivation in the Petition contains no mention of 

“interfacing.” Order, 23. The Order thus misapprehended or overlooked the 
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Motion’s argument that the Reply’s theory [iii] is an improper new motivation to 

combine. 

2. The Order Misapprehended or Overlooked the Motion’s 
Argument that the Reply’s New Theory [iii] Is the Only 
Alleged Motivation Specific to Drake’s QoS-12 

The Order does not address the Motion’s argument (#2) that the Reply’s new 

theory [iii] is the only reason Petitioner has ever articulated as to why a POSITA 

would allegedly implement Drake’s QoS-12 (the alleged “communication 

manager”) in Goossens. Mot., 4. While the Order noted that the Petition generally 

provides a reason to combine Drake with Goossens, the Order misapprehended the 

Motion’s argument. Order, 23. The Motion does not argue that the Petition provides 

no alleged motivation; rather, the Motion argues that the Petition alleged no 

motivation to combine specific to adding Drake’s QoS-12 to Goossens. Mot., 4. 

Indeed, neither the Order nor Petitioner in its opposition identify where any such 

motivation to combine specific to Drake’s QoS-12 was articulated in the Petition. 

Order, 23; Paper 54, 3. 

As a result of this misapprehension or oversight, the Order also 

misapprehended or overlooked that the Reply’s new theory [iii] was “necessary for 

prima facie obviousness” and therefore improper. Mot., 1, 4 (arguing that 

Petitioner’s only “alleged motivation … specific to QoS-12” was thus “necessary 

for prima facie obviousness”). While the Order addressed the Motion’s argument 
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that the Reply’s new theory [ii] was necessary for prima facie obviousness, the Order 

did not address the Motion’s argument that theory [iii] was also necessary for prima 

facie obviousness. Order, 25 (finding that “implementation details,” i.e., Reply 

theory [ii], “were not ‘necessary for prima facie obviousness’”). Indeed, the Order’s 

analysis only mentions “prima facie obviousness” once. See Order, 25. 

3. The Order Misapprehended or Overlooked the Motion’s 
Argument that the Reply’s New Theory [iii] Is Not Properly 
Responsive to the POR 

The Order overlooked or misapprehended the Motion’s argument (#3) that the 

Reply’s new theory [iii] is not properly responsive to the POR. Mot., 4-5. The Order 

only discusses whether the Reply is responsive with respect to theory [ii] 

(implementation), not theory [iii] (motivation). Order, 24-25 (stating “the Reply 

properly respond[s] to … contentions in the [POR] … concerning implementation 

details”). The Order makes no finding that new Reply theory [iii] was properly 

responsive to the POR and overlooked the Motion’s cited authority explaining that 

simply pointing out a deficiency in the Petition does not open the door for Petitioner 

to identify a new motivation to combine in its Reply. Mot., 4-5 (citing Colas, 759 F. 

App’x at 990); Order, 23. 
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 CONCLUSION  

For the reasons set forth herein, Patent Owner respectfully requests rehearing 

and a finding that the improper new Reply theories discussed above should be 

stricken or disregarded. 

 

Respectfully submitted, 

Dated: April 1, 2025    By:  /Angelo J. Christopher/ 
Angelo J. Christopher 
Reg. No. 81,594 
NIXON PEABODY LLP 
70 West Madison Street 
Suite 5200 
Chicago, IL 60602-4378 
Tel. 312-977-4391 
Fax 844-450-2568 
 
Counsel for Patent Owner 
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