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 Petitioner Qualcomm Incorporated’s Motion to Exclude (“Motion”) should 

be granted.  The Board’s Consolidated Trial Practice Guide (“CTPG”) states that 

“A motion to exclude must explain why the evidence is not admissible (e.g., 

relevance or hearsay) ….”  CTPG at 79.  That is what the Motion does.  

I. The Board Should Exclude Exhibit 2065 Under FRE 401-403 

 Exhibit 2065 (“Terms”) is a purported copy of “Terms & Disclosures for Use 

of IEEE Websites.” Ex-2081 ¶ 6.  These Terms, which appear to be a boilerplate 

disclaimer of legal liability, do not tend to make the fact that Rădulescu2004 was 

publicly available prior to the ’052 Patent’s priority date less probable, particularly 

where, as here, the IEEE has provided a declaration regarding that publication 

from its designated records custodian.  Ex-1018.  PO argues that the exhibit 

provides “context” to Mr. MacPherson’s deposition. But PO provides no authority 

for the assertion that a document inadmissible under FRE 401-402 and/or 403 is 

made automatically admissible by presenting it to a witness at a deposition.   

 As to Rule 403, PO contends that the exhibit has “substantial probative 

value.” Again, not true. As explained in the Motion, the fact that a party may 

choose to disclaim legal liability does not make it more or less likely that, under 

the preponderance of the evidence standard, a particular publication obtained from 

IEEE Xplore is prior art.  This is particularly true where, as here, there is no 

evidence as to why the entity made that decision, and where, as here, there may be 
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many potential reasons for that decision entirely unrelated to the likelihood that the 

information is accurate.   
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