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PROCEEDINGS

JUDGE BARRETT: Welcome, everyone. Good morning or good
afternoon, whichever it may be. We are on the record in IPR2024-00387
Tesla Incorporated versus Graphite Charging Co. LLC. This is a hearing
being conducted today by video conference. | am Judge Barrett, and with
me today are Judges Quinn and Myers. Let's begin with the parties’
appearances. Who do we have from Petitioner today?

MR. STEIN: Hello, Your Honors. Today you have Alex Stein, here
on behalf of the Petitioner. I'll be doing the primary arguments, and Peter
Loderup, also here on behalf of Petitioner. And we're both from the law
firm of Morgan, Lewis and Bockius.

JUDGE BARRETT: Welcome, and who do we have for Patent
Owner today?

MR. SHAPIRO: Good afternoon, Your Honors. My name is Jason
Shapiro. I'mlead counsel for Graphite Charging Company andwith me here
today is my colleague, Nadia Loizides.

JUDGE BARRETT: Welcome. Allright. We set forth the procedure
for today's hearing in our oral argument order. | just want to remind
everybody how this is going to work. The order set the timefor 60 minutes
each. However, both parties have a LEAP practitioner, which is an acronym
for Legal Experience and Advancement Program. That means each side will
have an additional 15 minutes. So, with that, Petitioner will have 75 minutes
total to present its case. Patent Owner will also have 75 minutes total. |
note that'savery long period of time. | don't think the parties are going to
need that much. So, feel free to not useall your time. Petitionerwill go first
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and may reserve time for rebuttal. Then Patent Owner will have the
opportunity to present its response and also may reserve some time for a
brief sur rebuttal. Petitioner then will present its rebuttal. PatentOwnerwill
close usout with asur-rebuttal argument. | will be monitoringthe clock and
give you warnings, but I suggest you have someone on your team that is
there watchingthe clock and giving you whatever timing warnings you're
going to need.

When one party's up, well, I guess virtually up. The other party
should not interrupt or object to anything that's going on. You can address
those issues when it's your timeup. We do have your demonstrative exhibits
pulled up on our computers. Normally I would say feel free to share your
screen, but the way we have it set up today, that would be awkward. So, if
you would, you can still do that, but I'm not sure that we're going to be able
to see them. Please every time you turn to a slide, please read into the
record the demonstrative slide number. Or if you're going to pull anything
from the record, somehow give us a good identification, exhibit number,
page number, thingslike that. These hearings are open to the public today,
andthereisan open line. I don'texpectany confidential information to be
discussed today, but if counsel sees that coming down the pike, just pause,
let me know and we will deal with it as appropriate. Any questions or
concerns, Petitioner?

MR. STEIN: Justone brief question | wanted to ask in terms of the
video. You know, whichvideo linesare open? My colleague, Mr. Loderup,
Is saying that his video doesn't appear to be working. He's the lead
practitioner who will be presenting a portion of the argument. | just wanted
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tocheck ifthat'sintended. I1fthe LEAP counsel has video on, then we turn
on for LEAP practitioners later, or how that works.

JUDGE BARRETT: Holdonesecond. Charle, are you there in the
background? Can you help us with this?

MR. TOROSSIAN: Yes. Iftheyareabletodisconnectandreconnect
just to make sure that they refresh their connection. Ifthey're having issues
with their audio andvideo. Ifyou can hear me, please try to disconnect and
reconnect.

MR. STEIN: Yeah, he's doing that now right now.

MR. TOROSSIAN: Thank you.

MR. STEIN: Thank you, Charle and thanks Judge Barrett.

JUDGE BARRETT: Thank you for bringing that to our attention.

MR. STEIN: Yeah,andthen, you know, he's very excitedto have the
opportunity to do the LEAP speaking opportunity. | wouldn't want him to
have to do it without you being able to see him as well.

JUDGE BARRETT: We appreciate that. While he's coming online,
Patent Owner, any questions or concerns?

MR. SHAPIRO: No, Your Honor.

JUDGE BARRETT: All right. Thank you. Mr. Stein, while we're
waiting, how much time would you like to reserve for rebuttal?

MR. STEIN: Yeah, I'll be hoping to reserve 20 minutes, but if we
leak over a little bit and we're left with 15, that'll be totally fine. So, I'll
intend to reserve 15.

JUDGE BARRETT: Reserving 15. One five.

MR. STEIN: One five.

JUDGE BARRETT: Okay.
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MR. TOROSSIAN: Still waiting for the connection. | just added for
the connection that disconnected to audio, they're probably connecting via
phone, rather the computer audio.

JUDGE BARRETT: Okay, Charle, so you're saying the attorney does
not have video?

MR. TOROSSIAN: Not yet. He's trying to connect to the audio.
Once he's connected to the audio via phone, we can double check and make
sure that he's good to go. We'll just stand by for that part.

JUDGE BARRETT: Thank you. Thank you.

MR. STEIN: Thank you for your patience. Your Honors apologize
for the technical difficulties.

JUDGE BARRETT: Oh, no, no need for apologies.

MR. TOROSSIAN: All right. Can you hear us, Mr. Loderup?

MR. LODERUP: Yes, I can hearyou. No video access, butthat's all.

MR. TOROSSIAN: Have you connected via the browser or did you
use the plugin just to be on the same?

MR. LODERUP: Router.

MR. TOROSSIAN: Okay. See if you can use the plugin, if that's
possible. Thatwill give you more options and it should work better if you
are able to do so.

MR. LODERUP: By plugin, you mean the Webex software?

MR. TOROSSIAN: Thatiscorrect,yes. Onceyou launchit, it'll give
you the option whether to connect either or correct.

MR. LODERUP: Okay, I'll be right back.

JUDGE BARRETT: Mr. Stein, while they're working that out, are
you prepared to go ahead and get started?

6
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MR. STEIN: Yeah, I'm ready to go. We can get started.

JUDGE BARRETT: Okay, then whenever you are ready.

MR. STEIN: Okay. Allright. Thankyou. Thankyou, Judge Barrett,
and thank you for your time Judges Quinnand Meyers. It's my pleasure to
be here on behalf of the Petitioner todayto talk through the unpatentability
issues of US patent number 8,103,391 in IPR2024-00387. To keep things
simple, I'll use the shorthand *391 Patent as | go through things today. So I'd
now like to direct Your Honor's attention to my demonstratives. If you
couldtumto page two, please. I'll startthere. So, this is a roadmap for my
presentation today. I'll be starting with a very brief overview and sort of a
walkthrough of the ‘391 Patent. I'll then turn to issues of claim construction,
which are very important in this case and largely dispose of most of the
issues here. There are a few remaining issues that are not dependent on
claim construction, but the heavy majority of the issuesare. So, I will spend
quite a bit of time on claim construction just because the weight of the issues
Is shifted towards claim construction in this proceeding. Next I'm going to
talk about the priorart. And here we have two very strong alternative base
references.

So we have the Kimerareference, and that's used in grounds one to
three in combination with two secondary references in grounds two and
three. Andthenwe have the Keith reference used in grounds four and six.
So again, two different groups of combinations with two different base
references. Afterthat,our LEAP practitioner, Mr. Loderup, will discuss the
two motions that Patent Owner has filed. We'll briefly conclude, and that
that will be the scope of our presentation today. Next, I'd like toturntoslide
four in our demonstrative. So starting here, you see a figure from the patent.
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Thisis Figure 6 on the right-handside of slide 4, and on the left-hand side
you see the field of the invention. So, what are we talking about today?
Well, thisis chargers for electricvehicles. Andwhatthispatent talks about
Is a broad, well-known concept of monitoring a charging process for
Interrupt conditions that terminate the charging process. That's what you see
highlighted in the field of invention on the left-hand side of slide 4.

At this point I'd like to turn andlook with Your Honors at the patent
itself. Soifyou'reableto. Ifyou have Exhibit 1001 in front of you, I'd like
totalk through the patent itself just foraminute. So, you'll see if you bring
it up. The title of the patent, as I said earlier, is directed to this broad
concept system for detecting interrupt conditions during an electric vehicle
charging process. Andifyou scroll through the patent a little bit and you
arrive at Figure 1 on page 3 of the patent, you'll see at the top the basic
framework that we're all pretty familiar with. You have an electric vehicle
116. You have charge going between a charging station 118. And you have
this basic framework for charging a vehicle. And then you have some
connected components that assist with this monitoring of interrupt
conditions, which we'll talk about as we go through things.

Next, if you continue through the figures, there's seven in total, and
you just kindof scroll through. What I'd like to turnto nextis the section in
columntwo, which is entitled Brief description of the several views of the
drawings and what you'll see here. And this will be important when | talk
about claim construction. Each of these figures is introduced as being an
illustrative embodiment. It'svery clear in the patent. So Starting at line 18,
you'll see Figure 1is in an illustrative embodiment. Next, startingat line 22,
Figure 2is introduced as an illustrative embodiment. Figure 3, the same.
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Figure 4, thesame. Figure5, Figure 6, Figure 7. They are all illustrative,
non-limiting embodiments. So, the patent specifically gives us that guidance
when it's introducing these figures. And that's goingto be important when |
turn to claim construction in a minute here.

Next, if you could jump back to slide 5in my demonstratives, I'd like
totake a look at Claim 1 fora moment. So Claim 1 has five elements and
I'll focus on the onesthat we've annotated in various colors here. So first,
and these correspond to the Figure 6 example just to give Your Honors a
visual for what the claims are covering. So you start with receiving a
request signaling the start of the charging process. That's in green. You
monitora set of operational parameters. That's in yellow. You detect the
one or more interruptions in orange. And then at the end you send a
response to terminate the charging process. So that's the whole claim. It's
written in very broad terms and we will talk through those in a moment. |
want to focus for a second on what the disputes are because that's where |
want to spend —

JUDGE BARRETT: Counsel?

MR. STEIN: Yes.

JUDGE BARRETT: Excuse me. Before you move on the limitation
1D, I'm just going to foreshadow some of my questions here. Limitation 1D
where it involves theenergytransaction execution engine. When you get
around to talking about dependent claims, and specifically I think 2 and 5
are the biggies for me, I'm going to be wanting to know how those
dependent claims fit with limitation 1D and how it's satisfied in your either
anticipation or combination.
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MR. STEIN: Okay, I can talk about that foramoment now and then
maybe | can turntoit as | go through the presentation as well. So, if you go
back to the patent Exhibit 1001 and you look at column 16, that's where we
see at the bottom right corner there we see the listing of the claims. So, as |
said, as it pertainsto 1D, 1D itself just says sending a responseto the energy
transaction execution engine to terminate the charging process. What we see
in Claim 2is it talks about which interruption is being exercised. And here
it'sthe manual override interruption. Andthen it continues. The computer
implemented method further comprises responsive to receiving from a user
the manual override interruption terminating the charging process. So,
there'stwo things I'd like to focus on here,and I'll turn back to these when |
get to the prior art.

So, first is what you see in 1D where it says you send this response to
the energy transaction execution engine. What you see in Claim 2 is it
doesn't specify what component needsto terminate the charging process. It
just says that you send this response to the energy transaction execution
engine. That'sin 1D. Andthen Claim 2 says you terminate, but doesn't say
what is doing the termination. And this is relevant to the Keith reference
when we get there, which has this probe and a receptacle and the way that
the probe leaves a receptacle and the way that signals are conveyed between
the components of Keith is important to this because it actually doesn't
matter. When this term, which element does the termination? Because the
claimsdon'trequire that. They justrequire a response going to the energy
transaction execution engine. And then in Claim 2, termination actually
happens, but it does not say which actor, which component must be
responsible for the termination. So, | want to just kind of frame that for

10
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later. Unlessthere'sany questionson that. I'll take a look at Claim 5 for a
minute.

JUDGE BARRETT: No questions right now.

MR. STEIN: Okay, thank you, Judge Barrett. Claim5, ifyou look at
column 17 andyou tumto lineeightorninein line 17, that's Claim 5. So,
Claim 2 was the manual override interruption. Claim 5 is the preference
interruption. And this one says the preference interruption is detected from a
violation of a preference selected by a participant to the charging process.
So this uses that same term of the charging process, which is different from
the flow of electricity. The patent defines them differently. The flow of
electricity is the exchange of electricity between the charger andthe vehicle.
The charging process is defined as something broader. And we will talk
about that. Andthathassomerelevanceto Claim5as well. So | hope that
helpstoframeclaim2and5 in the contextof 1D. And I'll return to sort of
that frame when | get to the prior art, if that's okay, Judge Barrett.

JUDGE BARRETT: That's fine. Thank you.

MR. STEIN: Okay. Andturningbacktoslide 5 just for a moment, |
do want to just reiterate the narrowness of the dispute as it pertainsto Claim
1. Theonly disputeis whether request and response must be messages. And
Patent Owner doesn't stop there. They say they must have a specific
structure. They must have aheaderandabody. Even though if you look at
the patent, it never uses the word header, never uses the word body. And
we'll talk about why those constructions are wrong. There's one element.

JUDGE QUINN: Ifl can interruptyou for a second, | want to ask a
guestion. It seems to me that most of the embodiments, if not all the
embodiments that we have in this patent, describe the various computer

11
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components connected to a communication fabric or communication
network. Any examples provided are sort of packet networks like the
Internet or LAN or thingsthat are in the realm of 802.11 communication.
As an |IEEE standard. Wouldn't that then inform as to what kinds of
communications or thetypes of communications that are occurring between
these components?

MR. STEIN: I think it does, Judge Quinn. It gives us sort of the
ceiling for what is covered, butit's not the floor. So, this is an argument that
comes up repeatedly in the briefingand the point is, and I'll talk about this
right now, too, | appreciate thesetup. Soifweturn right to slide 13, I'll get
right to the request and response so we can talk about those constructions.
But the pointis, it's not that the patent excludes messages and excludesmore
modern forms of communication. The point we're trying to raise is that
these claims were written broadly. Patent Owner, absolutely, during
prosecution, could have amended these claims to use a different term to
focus on other formsof communication that it wanted to claim, but it chose
broad terms, and that's the Rambus case. And the Rambus case was a case
from the Federal Circuit where a patentee was doing something similar.
They were trying tolimittheirclaimsto asingle chip memory device when
they used a broader term. The same is true here. Even after all of the
embodiments use a certain term, if there's not a clear and expressed
disavowal or lexicography, none of which we have here, thenwe don't limit
the scope. And if | can point to. Yeah.

JUDGE QUINN: So let me ask you, though. So | appreciate that. |
do understand that the words request and response themselves don't say

12
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anything specific about the technology. But when you say there is a range
and there's a ceiling and a floor, what is the floor, then?

MR. STEIN: Ithink the floor would be signals as well. So, there's
also this, you know, more rudimentary form of communication that's
contemplated within the patent. So, if we turn foraminute, you can look at
column four, this Exhibit 1001. If you look at column four, line 11, for
example, you'll see that this doesn't just cover wireless communications. It
also covers wired communications. We have Network 102, may include
connections such as wire, wireless communication links, or fiber optic
cables. Theotherthing I would pointtoisat the end of the patent, again, as
| set up at the beginning, it's just written as a very broad claim. So, they
covered everything that they were intending to cover. If we turn, for
example, to column. Seewhat | wanted to show here, column 16, line 26,
you'll see it talks about the coupling of network adapters, but it uses optional
language. So, network adapters may also be coupled to the system. So
again, these are all options that could be included within the scope of the
claim, but it's not limited to any of these.

Andthen one other part of the patent I'd like to point to, just for a
minute, iscolumn 7, line lines1. Oractually, let's startat column®, line 65.
Andthis is something that Patent Owner does raise repeatedly. So, | think
it's worth talking about. Column six, line 65. It says the illustrative
embodiments recognize that charging electric vehicles will frequently be
conducted under much broader and more complex sets of circumstances than
thissimplescenario. So again, they're using this to say this is the reason
why it has to be this other form of communication. But again, we have to
look at the language. And if you look at the language in column six, line 65

13
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t0 66, it just says will frequently be conducted. So, the point | would make
to you, Judge Quinn, is it's not limited to these particular forms of
communication. It says it's frequently. Right.

So the patent is written such that it can cover other forms of
communicationaswell. And it certainlydoes. So, if we turn back to slide
13 Just foramoment, and we look at the claim language itself, you'll see
limitation 1A actually has the word signal in it. Andthisisthething they're
trying to exclude. They're just trying to exclude this one form of
communication, which is within the scope of this disclosure. And I thinkit's
quite telling. I1fyou look at limitation 1A, it actually has the word signal. It
says request signaling the start of the charging process. So, the attempt to
try to exclude --

JUDGE QUINN: So, onething, if I could play devil's advocate here,
because Claim 1 is a computer implemented method and claim 8 is a
computer program. So these are instructions that are operating in some
microprocessor or controller. Sothey're processing information coming in
and out of the processor. So, | mean, | don't disagree that the word signaling
there could mean that there might be something more tangible like a voltage
spike or a resistancedrop in some line that the processor is monitoring, but
thenthatin tum mustbe interpreted by the program itself as some kind of
request or some kind of instruction. Andthat's where I think the disconnect
might be. If you can expand on that.

MR. STEIN: Sure, sure. Thanks, Judge Quinn. I'll try. So if you
turnto the petition andyou look at page 64 of the petition, I just want to talk
about the Keith reference. And Kimura is very similar, but I'll use Keith
because it represents the state of the art and the scope of what these broad

14
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claims cover. So, if you look at the annotated figure that we have on page
64 of the petition, what you'll see is that each. So on the left-hand side,
annotated in blue, that'sthe Charge Station 31, that's also circled with a blue
circle. On theright-handside, you havethe vehicle in teal also circled in 30.
Within each of those components on the twosides of the system, you have a
computer, you havea charge station computer 34 that's annotated in orange,
and you have a vehicle charge computer 72 that's annotated in pink. So to
your point, Judge Quinn, that's exactly what the prior art does. The prior art
receives this information. It hascomputers on either side of the system that
analyze this information and that perform interruption detection. And it's
discussed at length in the petition. So yes, the prior art is very similar to
what you were outlining there and has the same sort of setup and has
computers on each side of the system.

JUDGE QUINN: Isn't there an argument, however, that the
communication that Keith is utilizing is not the type of communication,
excuse me, that aligns with the request or messaging?

MR. STEIN: Ithinkthat's certainly thepoint that Patent Owner has
made. Butagain, you, Honor, | don't think it's consistent with the broad
scope of the way the disclosure has been written. Aswe talked about, these
are illustrative examples. If I could turn nowto my slides just for a minute.
If we look at slide 15, these are the portions of the specification that Patent
Owner is relying on for their construction. And as | highlighted at the
beginning at the top here, they're only relying on Figure 4 for these. This is
in their brief. I1fyou look at their brief, paper 24 at page 27, the entirety of
theirargument is in three bullet points. Those three bullet points in the
supporting portions of the specification are reproduced on slide 15 here.

15
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Andwhat you'll see isthey rely on the patent, exhibit 1001, column 2, lines
25t027. Thisisthe Figure4 description. It's an illustrative embodiment.
And next, exhibit 1001, column 12, lines 3 to 4.

And | think thisis quite important, Judge Quinn. It says Request 414
IS a message. So, | really want to stress that, that this is telling us this
example that we see in the figure is a message. But it's not telling us that
thisisa defined term. It'snottellingusthatthis is something that limits the
scope of the disclosure. It'stelling uswe're tellingskilled artisans that, hey,
here'san example of how we think we've enabled this disclosure because
we've given you example of 414 and 414 is a message. So, to me, Your
Honor, the referencenumeral is quiteimportant in the context of this debate
here because it's really showing us, look at this one figure, look at this
illustrative embodiment, and see this example that we're trying to show you
helps us reportedly enable our invention. Andthesame istruefor response.
If we look at slide 15, we've reproduced there, exhibit 1001, column 12,
lines12to 14. Thesameistrue for the response example. It's a reference
numeral. It'ssomethingshownin afigure. It's an illustrative embodiment
meant to educate theskilled person. So, it says Response 418 is a message.
It doesn't say response is here. And after defined as. It doesn't quote
response and say this means a certain thing. This is an example with
reference toafigure. It's not something that's designedto limit the scope of
the claims.

So, if we jump ahead now to look at slide 18, and this goes to your
guestions as well, Judge Quinn, we have a little bit of a dispute in the
briefing over the extrinsic record, and there's more in the intrinsic record.
I'll leave that to what we put in our briefing here because I think it's quite

16
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compelling, but I'd like to spend some time on the extrinsic evidence. So, if
we look at slide 18, there's been an introduction of various technical
dictionaries from the time to talk about what was the understanding of what
these terms mean. And I thinkthat's also importantto your question, Judge
Quinn. So, Exhibits1022 and 1023, they have definitions from the time of
response and request, and they include signals. We have two reproduced
here on the slide.

And there's one point I'd like to make here, and I'd like to refer to
Patent Owners demonstrative. It's their demonstrative slide 37. And this is
also in their briefing. But what they say is, look at these dictionaries.
There's also a definition that says response is a message. And | would
submit, YourHonors, that is exactly our point. Our pointisthatthese terms
are broad. They cover messages, they cover signals, and they cover other
things. They're not limitedto any one of them. And that's exactly the point
that I'm aiming to maketoday. They cover various different things. They're
broad terms. Andall we have in the patentis illustrative examples that don't
limit their scope. I1fwe jumpahead now, I'll spend a little bit of time on the
lexicography positions related to the interruption terms.

JUDGE QUINN: Before you go to lexicography, just one quick
guestion. Are you contending that we do not need to rely on dictionary
evidence to understandthe words Response and Requests that are claimed?

MR. STEIN: No, Your Honor. | mean, extrinsic evidence can be
consulted. Thatwouldn'tbe my submission. My submission is that once
you consult the extrinsic evidence, what you should draw from it is the
conclusion that these terms had an understanding in the art that covers

signals and covers messages and covers other things. So, when we're
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looking to understand the scope of these terms, they should be understood to
have the breadth that they were understood to have in this art. That's the
point that I'm making.

JUDGE QUINN: Andasafollow up, are you contending that we do
not also need to rely on expert testimony under the Teva line of cases to
understand the meaning of these words?

MR. STEIN: Idon't think expert testimony is necessary to understand
these terms, but I'm not contending that you shouldn't consult it, but I would
ask. So the expert testimony that is in this case is from Patent Owners
expert, both a declaration and his deposition testimony. So he would need to
consider that in full. 1 would think it's not very meaningful evidence
because | would ask Your Honors to look at his declaration. | discussed
with him at length various errors in his declaration that | think are very
troubling. Forinstance, there are references from his declaration to sections
that appear only in Patent Owner's brief. 1 do not think it's a very
compelling piece of evidence. Ithas nothing over the briefing. It appearsto
just be attorney argument. It should be given the little weight it deserves.

With that, I'd like to turn to slide 19 and turn to the lexicography
position. So, we sort of have three of them. And this relates to the
dependent claims that we have in Claims 2, 5 and 6 that | started to talk
about with Judge Barrett justa little bit. What Patent Owner is doing here is
similar, is very similar to what it's doing with request and response, where
it's taking illustrative, non-limitingexamples andtry to pull aspects of those
into the claims. Thatisimproper. The Federal Circuit hastoldus repeatedly
that we do not do that. So, let's talk through one of them, just as a
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representative example, because | want to make sure | leave time for our
LEAP practitioner.

So, if we turn to slide 20, this is again the entirety of what they're
relying on for lexicography, and it'snot correct. So, on slide 20 at the top,
this is similar to request and response. This is exhibit 1001, column 13,
lines 38 to 40 for data services interruption. They point to data services
interruption 506 and it gives an example of what this is with the context of
Figure 5andan illustrative non-limitingexample that is not a definition. We
have examples of definitions from the Federal Circuit that give us good
guidance. So, what we have is from the what were the two cases, the 3M
Innovative Properties case first, which is cited by Patent Owner and does not
support its position. So the example there of lexicography was a quoted
term, multiple embossed and then meant. That's a classic example of what
lexicography might look like. That's 350 F.3d 1365. Similarly, we have the
example of the Astrazeneca case, also cited by Patent Owner. It does not
support their positions. That's 384 F.3d 1333. Thisone said the solubilizers
suitable according to the invention are defined below.

So, if you have a quoted term and you say means, or if you have
something that actually says it's defined below, that is relevantto find out if
there was lexicography here. As | said a bunch of times now, these are
illustrative, non-limiting examples that actually have reference numerals in
front of them. They refer to figures, they don't refer to definitions. And one
more pointon slide 20, actually | did ask Patent Owners expert about this
because | was frankly flummoxed by what this position means. And | asked
him, are you overlooking the reference numeral 506? It's referring to
something specific in thefigure. And hesaid, you read it without the 506.
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You read it without the506. In order to find a definition, you haveto ignore
the reference numeral. That's illogical, that makes no sense, and that
underscores that these positions just aren't correct.

Let'sturnnowto slide 21 because | also want to flag one other thing |
haven't had a chance to say yet, which is not only are the specific
embodiments non limiting, but the specification tells us that its whole
documentin its entirety is non-limiting. That's oneexample. That's Exhibit
1001 at column 15, lines 29 to 31, where the patent tells us the terminology
used hereinis for the purpose of describing particular embodiments only is
not intended to be limiting the invention. So notonly does the case law tell
usthis, the drafter of the patent document told us the exact same thing.
Don't limit my invention to the embodiments that I'm giving here to provide
a purportedly enabling disclosure.

From here, I'd like to jump ahead to slide 23 in Petitioners
demonstratives just to highlight that there are two past PTAB panel
decisions that I thinkare instructive for Your Honorsto look at. There's the
ResMed case, IPR2022-00994, and then there's the Yida case, IPR2023-
00172, where panel members were confronted with similar sets of
circumstances and correctly rejected these types of lexicography positions
wrapped up only in illustrative examples. So just to summarize on
lexicography, there isno lexicography in this patent period. And that's for
the reasons that I've discussed and I'd like to, if Your Honors will bear with
me, I'll give one specific example and I'll try to do it quickly.

So, if we turntoslide 24, thisisthe data services interruption. This
appears in claim 6. And what is Patent Owner trying to do here? Well,
they're unhappy with the broad term that they have in Claim 6, so they ask
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Your Honors to rewrite the claim. They say it's not data services
interruption, which iswhat Claim 6 says. It actually needs this extra term.
It's actuallythird party data sources, and you have to add this term which
appears nowhere in the claim. So starting with the claims, we have nothing
about the source of the data, nothing about the type of the data. There's
nothingconstrainingwhat thisterm means. It wasa broad term and they're
held to its breadth.

We turntoslide 25, and this is really revealing as well. 1fyou look at
the way that this argument hasbeen constructed, it's an example on top of an
example. So, you can see highlighted in yellow is another one of these
references to a figure with areference numeral, Data Services Interruption.
It then refers to what we've highlighted in green on slide 25, data services
sources, which then refers to what we've highlighted in blue on this slide.
Energy Data Services 308. At that point, we still haven't seen third party.
So, thisiscolumn 13, lines 38 to 42. It's not there. Patent Owner has to
jump to another example, another representative, non-limiting, illustrative
embodimentof column 8, lines 38 to 40 to finally find the word third party.
So again, this is an example on top of an example. It does not limit the
scope.

JUDGE QUINN: So, here'saquestion for you. Let's say we look at
the arguments Patent Owner has made and we don't agree that there's
lexicography. Do we need to then construe the terms based on the plain and
ordinary meaning or any other rubric of claim construction? I'm asking
because | don't see you having proposed a claim construction for these
terms. So what happens next if we reject Patent Owners construction?
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MR. STEIN: Yeah, thank you, Judge Quinn. It'sagood question. So
| think if you look at the Yita case, you look at the ResMed case, or you look
at the Federal Circuit's case in Real Time Data versus lancu. Your Honors
need to proceed no further than to resolve the dispute in front of you, which
Is simply to reject the lexicography positions. Once you do that, the breadth
of the claim exists as it states in the claim language, and the prior art is on
point, sothere'snoneedto proceed further. However, if you did need to, as
Patent Owner has pointed out at our expert's deposition, he did provide some
identifications of what plain and ordinary meanings could look like that
we've not offered as part of our positions because we don't think it's
necessary to resolve the disputesin front of you. But those are in the record
in his deposition transcript, and they're consistent with what the prior art
teaches.

JUDGE QUINN: Are you saying that you are not disputing some
claim construction provided by Patent Owner that are in the record?

MR. STEIN: So, at the deposition of Petitioner's expert, Patent
Owner's counsel asked him for plain and ordinary meanings of each of these
interruption terms. I'm merely suggesting that the record does reflect some
expert testimony on if the lexicography is rejected, what our expert had said
these plain meanings could look like, and they're consistent with what is in
the prior art. But again, | don't think Your Honors need to proceed any
further than to reject the lexicography positions.

JUDGE QUINN: Well, if we wanted to consider those portions of the
record. What are those portions of the record? Canyou be more specific on
where they are located? | don't see them in your --
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MR. STEIN: Correct, Judge Quinn. We didn't offer them on our
briefs because we didn't think it was necessaryto resolve the disputes, like |
said. But ifyou needed to consultthemthey are Exhibit 2007, | believe one
of themison. So for Manual Override Interruption Page 43, line 2 to line
16. Andtheycontinue fromthere. So, you'll find them after that. | cited
one foryou. And if you don't mind, I'll try to come back on rebuttal and
give you the other citations just to make sure | make good use of my time. If
that's okay, Judge Quinn.

JUDGE QUINN: That will work. Thank you.

MR. STEIN: Thankyou. From here, Your Honor, I'd like to jump to
slide 30 just fora minute. And I'm skippingahead for the sake of time, but
there'sanumber of other examples from the intrinsic record as to why the
interruption constructionsare not correct. One other point I'd like to make
very briefly on slide 30 is the prosecution history as well. The prosecution
history and the examiner's understanding is something that reflects the
public notice function of these patents. Andwhat you'll see when you look
at the prosecution historyand the sections that we pointed to in our briefing
Is the examiner also took a broad view of what theseclaims mean, and that
is relevant to figuring out what the breadth of these claims should be.
Finally, as to these interruption constructions, I'd like to make one additional
point, which isthatin limitation 1C, there's an additional interruption term.

There's adevice capabilities interruption. That term hasthe same sort
of recipe that Patent Ownersays is lexicography. It'sExhibit 1001, column
13, lines 11 to 15. That's the sameexample, device capabilitiesinterruption
and then a reference numeral and is. And then something. But they're
cherry picking which ones they wanted to use and trying to say that they're
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lexicographers. What that reveals is that these are not attempts to
understand what the terms mean, which is the purpose of claim construction.
They're simply an attempt to try to find something in the specification that
they can import intothe claimstotry to differentiate the prior art, which is
contraryto Federal Circuit precedent. And Your Honors should see that.
And I think it's revealing when you look at this other term as well.

With that, | would like to jump ahead to slide 41, actually. Yeah,
slide 41, please. YourHonor. So, there's an additional argument of claim
construction that has to do with claim seven. And claim seven tells us that
you identify an operational parameter from the set of operational parameters.
Patent Owner once again looks to the specification and triesto pull things in.
They say that this imposes a temporal requirement that even though the
claim says nothing about when you identify the operational parameter, they
say it has to have a temporal dimension. It has to occur before each
charging transaction they also say these parameters have to be changeable.
I'd like to talk about that just for a moment.

So turning to slide 44, what you'll see here is an example of these
operational parameters from the specification. Thisisfrom column 7, lines
12 to 25 and the patent tellsus that these operational parameters 408 again
one of these non-limiting representative exampleswith areference and may
include for example prices of electricity available incentives, data
transmission fees, connectivity of components to the electric vehicle
transaction infrastructure, or deviations from an energy plan. So, there's
nothingin here thattells us these have to be changeable or they have to have
some temporal dimension. So that's just not only are they trying to read
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something in, they're also tryingto read something out. So that juxtaposition
shows that these, this claim construction in particular is not correct.

Now just to conclude on claim construction, before I turn to the prior
art, there really is a common theme that | hope has revealed itself here.
What we're seeing is Patent Owner is cherry picking examples from the
specification to pull in words for the claims that don't exist. Theseare broad
broadly written claimsand Patent Owner chosethe breadth that they chose,
andthey're stuck withit. Andthey can't violate canons of claim construction
totrytochangethe scope. That'ssimplyincorrect. Itis inconsistent for all
the reasonsthat I've said. With these constructionsset aside, that is most of
thearguments at issue here. The remaining claims that I'd like to spend
some timetalkingabout, hopefullyto return to Judge Barrett's question as
well, are Claims 2 and 3 and possibly also Claim 5. So, with that, if you
could jump ahead with me to slide 52, please.

So Hotta isasecondary reference. What you see on slide 52 on the
left in the blue box is a portion of our reply rating. What you see on the
right hand side is a figure from the Hotta reference. So what did we use
Hotta for? Becauseit'simportant to understandingthe arguments that Your
Honors are presented with. So what we used Hotta for was both the manual
override claims, that's Claim 2 and its parallel dependent claims, and also the
preference interruption claim, that's Claim 5 and it's parallel Claim 12. What
you see in that figure we've reproduced from the Hotta reference on slide 52.
Hotta has a scheduled boarding time setting key, that's 53, it's annotated and
right above that we have a charging stop command key switch so you
actually have twodifferent switches here in the Hotta reference. And the
proposed combinationis just. It was known in the art that you could use
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these switches to either tumn off charging or to set preferences. That's what
the scheduled boarding time is used for, and that's what 52, the stop
command key switch is used for. You'll see that in the petition.

Patent Owner's response simply misses the mark. What they say is
Hotta has this different charging subroutine, this two-stage charging
subroutine, but that's immaterial. It's not relied on for the combination.
We've simply relied on the art recognized knowledge of the use of a switch
toset a preference or theuse of a switch to manually override the charging
process. Sooncethatdisconnect is dispelled, the combination of Kimura
and Hotta stands strong. If we turn next --

JUDGE BARRETT: Before you turn away, | want to get into the
weeds a little bit on that Kimura-Hotta ground two, dependentClaim 5. So,
you mentioned, | believe you mentioned the boarding time setting in Hotta.
Help me understand your combination. Because what | understand is going
on in Hotta is there's a selection of a boarding time that just tells the
computer or whatever what timeto start charging. Andthen | don't believe
it's ever used again. But we're talking about stopping the charging,
terminating thecharging. How does that teaching fit intoyour combination?

MR. STEIN: Yeah. Yeah. Thank you, Judge Barrett. So, two
differentthings I'd like to start with. So first, we relied on Hotta for two
different claims. So one is for Claim 2, which is the manual override
Interruption, and that's wherewe're using that stop key from Hotta. We've
separately relied on Hottafor the preference interruption, and that's where
the boarding key comesin. So, it'sused in two differentplaces. | think the
Claim 2 one, the manual override. I'll direct Your Honorsto our petition at
pages55to57. Andyou'll see that the teaching that we're using is, like |
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said, thisart recognized knowledge that you could have a stop key and it
would have been obviousto pull that over into Kimura. | think that's more
straightforward.

| think ifit's okay, I'd like to talk about Claim 5. | think that's where
you were pointing me, Judge Barrett. So, if we turn to Claim 5, this is the
preference interruption. And what we're talking about in termsof the use of
Hotta’s boarding time key is not necessarily that you have to use it for a
teachingof the boarding time, but that you take it for the principle of the
user can set these preferences. There can be some switch that allows them to
set the preferences. So, we're not necessarily only pulling in the use of a
boarding time. We're pulling in the general principle that it was known in
the art that you could set preferences using these switches and Hotta teaches
them. So, taking that through to the Kimura reference, you can use some of
the preferences from Kimura and the teaching of Hotta to make these
preferences be user configurable. So, it's not limited to the boarding time
example. It'sa general teaching of the use of preferences using switches.

JUDGE BARRETT: So, you talked about. Ithought | heard you say
something about pulling in boarding time into the combination. When | read
the petition and maybe it was thereply, it felt like the Petitioner was saying,
no, we're not really doing that. We're just usingHotta for this claim, just for
the general teaching that users can have preferences. And it sounds, | don't
know if -- it almost felt like you were walking away from Hotta for that
claimin the reply, but it feels like it's almost a single reference 103, that
preferences would have just been obvious. So, one of the interruptions
could have been a preference.
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MR. STEIN: Well, that's correct. | mean, we relied on it for both.
Judge Barrett, | think the easiest thing would be to look at the petition. Ifwe
look at pages and we didn't walk away from the boarding time, I still think
it's appropriate, but | wanted to make clear that we were using a more
general proposition. We weren't focused only on the boarding time. That
was the pointin the reply brief. If you look at pages 58to 59 in the petition,
you'll see that one of the examples on page 58 is it also would have been
obvious to combine Kimura with the boarding time selection functionality of
Hotta, thereby providing this additional way to indicate preferences. And
then it continues.

And if you look at the concluding sentence on page 59, we're not
limited only to the boarding time we're talking about. We have these
preferences that came from Kimura. Soyou see in theconcluding sentence
there in the first full paragraph on page 59, wherein the one or more
interruptionsis the preference interruption and the preferences we identify
are voltage or current reaching a correspondingthreshold and the preference
Iinterruption is detected from violation of a preference the corresponding
threshold eitherfor voltage or current selected by a participant user selected
per Hotta. So the point was you can pull in the boarding time selection
functionality, butit's also a general teaching that the user can set the voltage
and they can set the current. So, it'snotasingle reference 103, because we
needed the teaching that that current or voltage could be user selected
preferences. Andthat'swhatwe were usingfor the modification to Kimura,
thatyou could then take that teaching and use it to allow the user to set
voltage or current thresholds.

JUDGE BARRETT: Okay, I think that's. Go ahead, Judge Quinn.
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JUDGE QUINN: So, my question is, following that up, on Claim 1,
you rely on Kimura's terminal voltage, which is set, isa preset. It's a preset
voltage set by the factory, is that right? So, for the independent claims, then
you don't needthe participant to the charging process. Therefore, the preset
would be okay before Claim 5 to show the preset. You haverelied on Hotta
for that? Is that a way to summarize the differences between the two
claims?

MR. STEIN: Ithinkthat's generallyfair, Judge Quinn. I do think if
you look at the difference in language between the claims, | think that's what
you're pointing to aswell. As faras Claim 1, and remember, as far as Claim
1 is concerned, you actually onlyneed one of the interruptions to satisfy. It
just says at least one of and then you list three. So, you only need one of
them to satisfy Claim 1. It also doesn't say who sets the preference
interruption, it just says a preference interruption. InClaim 5, it has a little
more specificity, and it says by a participant to the charging process. So
you're correct, Judge Quinn, that when we get to Claim 5, that's what we
were looking to do was to be more careful with the language recited in
Claim 5 and make sure we addressed it properly.

Okay, now I'd like to jump just for a moment to slide 59. And on
slide 59, I'd like to talk about the King reference because the disputes here
are very similar to what we were talking about with Hotta. There's a
misunderstanding here where Patent Owner is. So King is used. Let me
frame this just for a minute. So Claims 3, 10, and 17, recite the very
conventional feature of storing the set of operational parameters in a storage
device. That'sall it says. What we're using King for is the fact that there
was art recognized knowledge that you could store parametersin a memory.
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We're taking that through back to Kimurato say, well, then you could have
taken that knowledge, and you could have stored Kimura's parameters in a
storage device.

So what you'llsee in the briefing isthat Patent Owners arguing that
King's parameters don't meet the claim elements. But again, that's not
material to the combination because the combination we argued was we're
taking King's teaching about storage, we're using that to store Kimura’s
parameters. Soagain, | just wanted to make sure to spend a second on that
to correct that sort of disconnect in the briefing. And you can see that in
slide 60 as well. Kingisonly relied on for this storage. You'll see the figure
onslide60. Thisisfrom King. This is its Figure 1. There's a nonvolatile
memory, it's connected to a battery charger controller and King talks about
storing parameters in the memory. And again our combination is storing
Kimura's parameters in a memory using the teaching from King.

Next, if we jump toslide 61 fora minute. Well, actually, justto make
good use of time here, | want Mr. Loderup to have his time. So slide 63,
please. So, this is the Keith reference. This is sort of the high-level
illustration of Keith. You'll see there'savehicle in teal, you havea probe on
the back of a vehicle in red, and on the right-hand side there you have a
charger with areceptaclethat receives theprobe. Andthisiswhere. This is
how charging occurs in thissystem of Keith. The part | want to highlight
here hasto do with this was Judge Barrett's question earlier. But it's the
difference between terminating the charging process in Claim 2, whichis the
overall process, and when the flow of electricity stops. And those are two
different things.
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If we turntoslide 64. How do we know that? Well, we know that
because the patent tells us so. If we look at slide 64, you'll see that what
we've reproduced here, the patent gives us this example of what the charging
processis and it says the activities of Charging Process 318 may include, for
example, andthen it gives some examples and at theend it has a very broad
statement. Any other event or condition that is directly related to or
incidental to the exchange of electricity. So it's not limited to the flow of
electricity. It's any event related to or incidental to the exchange of
electricity. So, when you look at the briefing and you look at the Keith
reference, there's a little bit of a disconnect in understanding the difference
between those two terms. But once it's understood that those are two
differentterms. It's clear that Keith is indeed anticipatory for the reasons we
explained in our petition. And then | asked you about that --

JUDGE QUINN: The claim says that the receiving of the request
signals as start of the charging process. So, if the charging process is
startingwhen that request is received, or at least at some point when the
request was delivered by the energy transaction execution engine, then there
Is a definite start to the charging process according to theclaim. So, it hasto
be some function of when the energy transaction execution engine begins.

MR. STEIN: Ithinkthat's fair, Judge Quinn. | think there could be
some co-extensiveness between when the flow of electricity begins and
when the charging process begins. What's disputed in the brief is the
termination event and what the termination event means for Keith. So that's
the issue | wanted to be careful about. And again, there's two different
terms. Ifyou look at Claim 1again, you'll see that theinterruptions. It says
detecting the one or more interruptions during the flow of electricity. So,
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there'sthis differentterm. Sowe have thisterm charging process. It'sinthe
preamble, it's in element 1A, as you correctly pointed out. But then when
we get to the next element, we see this different term that interruptions are
detected during the flow of electricity. And then later on you have a
response to terminate the charging process. So again, these terms are used
differently even within Claim 1 itself. And that has meaning.

JUDGE BARRETT: Counsel?

MR. STEIN: Yeah.

JUDGE BARRETT: At least I understand your distinction on those
words. My issue was a little different. So | understandfor ground four, the
Keith 102 and we're talking about dependent Claim 2, the manual override
that you're mapping that to Keith's charge run switch, which | understand,
thenwould. Operation of that would then terminate, | guess, in your view,
the process. But then how is limitation 1D satisfied? Becausewe still need,
in response to detecting an interruption, which I assume you're saying is the
hitting the stop switch, we have to send a response to the energy transaction
executionengine. Sohelp me out, because it feels like that execution engine
just kind of fell out. We forgot about it when we got to dependent Claim 5.
I'm sorry.

MR. STEIN: Okay. Yeah. Thanks, JudgeBarrett. No, no, | don't. |
don't think so. If we go back to the petition and we again go to the
concluding, you know, section, it's on page 36 of the petition. Oh, | may
have pointed to -- my apologies. Let me find the right section.

JUDGE BARRETT: About page 32.

MR. STEIN: Ithinkthat's Kimura, though. | meantto pointyouto --

JUDGE BARRETT: Oh, I'm sorry, I'm sorry.
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MR. STEIN: Yeah. So, thisison page 79 of the petition, and this is
where we conclude aboutelement 1D. Andyou'll see both areproduction of
the figure from Keith, and you'll see how we mapped it to the elements of
Keith using the energy transaction execution engine. Again, which | wantto
pause and say, if you look at the patent, this is two black boxes in the patent.
There's no meaningto what thisenergy transaction execution engine is. And
there's boilerplate in the document that says it could be hardware, it could be
software, could really be anything. Sowe've taken that broad view as well
to the prior art.

So if you look at page 79, what we've mapped through the energy
transaction execution engine is what we have in the parenthetical after that
claim language on page 79. It's portions of the charge station controller,
including those implementing 387 and 400. And if you look uptothe figure
that we have in Figure 15, you'll see 400. You have to go a little bit up to
see 387, but that's what sends the signaling to terminate the charging
process, and then the probe retracts andthen the overall charging process is
terminated. Firstthe flow of electricity stopsandthen the overall charging
process stops once the charger knows that the probe has been released.

So we did. We were careful to retain that mapping. And I don't think
it'sundermined by theway that we analyze Claim 2 or the way we analyzed
element 1D. Ithinkit'sclearin the petition. And 387. 387, just for your
reference, Your Honor is on page 71 of the petition as well, which also has a
larger view of a figure 15 of Keith and also has 387 on the left-hand side as
well, which is from Figure 13. Yeah, Keith is a very pretty sophisticated
reference for his time as well with those computers and all the algorithms.
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With that, | would. If there's no further questions, I'd like to make
sure to conclude and leave time for our LEAP practitioner. So, just for a
brief conclusion here, most of these claims can and should be found
unpatentable because Patent Owner's claim constructions are simply
incorrect for all the reasonsI've provided. As to the additional arguments
we've discussed for Claim 2, Claim 3, and Claim 5, the arguments that
Patent Owner has presented simply don't have merit. And Your Honor
should find in our favor these references. Kimura and Keith, were really
very strong references with. Like | was telling Judge Quinn, these are
vehicle and charger side components that had computers that had
sophisticated algorithms. They were doingeverything that Patent Owner has
claimed well before Patent Owner was issued this patent. So the patent is
simply invalid at this point. Sowith that, I'd like Mr. Loderup to have time
to discuss the two motions that Patent Owner has submitted.

JUDGE BARRETT: Thank you.

MR. LODERUP: Thank you.

JUDGE BARRETT: Yeah, it's a little low, but we can hear you.

MR. LODERUP: Allright. I'll try to speak loud. Good afternoon,
Your Honors. As Mr. Stein mentioned, myname is Peter Loderup, and I'll
be addressing Patent Owner's motion to exclude, its motion to strike, and
why the Board should deny both of these motions in full. Beforel do so, I'd
just like to pause and thank the Board for thisopportunity. It's an honor to
be here, and I'm grateful for the LEAP Practitioner Program. So let's get
into it. First, the motion to exclude. Please turn with me to slide 76 of
Petitioners demonstratives. On thisslide, you'll see the federal regulations at
play when it comesto exclusion of evidence. Asthe Board iswell aware, all
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relevant evidence typically is admissible. Of course, parties can move to
exclude evidence. However, the moving party bears a burden of proving the
evidence isinadmissible. Patent Owner has failed to meet this bar for this
particular motion.

Now, let's talk about the evidenceat issue for this motion to exclude.
Turn withmenowtoslide 77. As you'll see outlined on this slide, Patent
Owner is arguing that the Board should exclude Society of Automotive
Engineers, SAE standard J1772. That's Exhibit 1011. And US patent
number 8,918,657, that's Exhibit 1020, which I'll refer to as the Cameron
Patent. It'sworth noting that the Cameron patent names Petitioners. Sorry,
Patent Owner's expert, Dr. Cameron, as its first inventor. The Patent
Owners arguing for exclusion of these two exhibits, as well as portions of
other documents that discuss or otherwise pertain to Exhibits 1011 and 1020.

First, let'stalk about the standard. I'm now on, slide 78. The SAE
J1772 standardis authentic for two reasons. First, Dr. MacCarley, an expert
in his field and a member of the Society of Automotive Engineers, is
intimately familiar with Exhibit 1011. Hisrepeated reliance on this exhibit
Is evidence for its authenticity. Second, the federal rules indicate that
various types of documents are authentic. They meet the low bar for
authenticity. One set of requirementsthat it spellsoutisin Federal Rules of
Evidence 901 regards ancient documents. There are three requirementshere
which you'll see in the green box on 78, slide 78, including requiring that the
document itself is at least 20 years old.

Now, just quickly, I'd like to turn the Board's attention to Exhibit
1011. You'll see at the topright of the first page, that this is the November
2001 revision of the J1772 standard. And you see this November 2001
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revision repeated at the top of each page thereafter. So again, the SAE
standardisauthentic. It qualifies asauthentic under the ancient document
standard. And Dr. MacCarley's repeatedreliance on the standard is further
evidence of itsauthenticity. Andnow I'd like to jump forward to slide 80 of
Petitioner'sdemonstratives. The SAE standard is relevant. Dr. MacCarley
in his declaration repeatedly relies on the standardas corroborative evidence
of a POSA’s knowledge anda POSA’s motivations. A good example of this
comes from Exhibit 1009. That's Dr. MacCarley's declaration at paragraph
270. Aquote from this paragraph is reproduced at the bottom of slide 80
where you'll see that Dr. Carley states that the J1772 standard confirms the
existence of motivations discussed for combining Keith and Nor.

Now, Patent Owner’s position is that a person of skill in the art would
not necessarily be aware of this standard and yet their expert's testimony is
in direct conflict with this position. Dr. Cameron, his deposition at pages 44,
lines24to 45. Sorry, page 44, line 24 through page 45, line 1, and then page
39, lines 4 through 7 indicated that as a person of skill in the art, he tried to
be aware of all regulations at play and follow those regulations. Sonot only
was he aware of regulationsbut also by necessity would have been aware of
the content of those regulations as well as that would be required in his
following such regulations.

Now, | have another slide, slide 81 that discusses the further relevance
of the standard. | want to put a pin in this. It discusses a Lowenthal
publication. I'll come back to this when | discuss the motion to strike

because it is relevant there as well.
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JUDGE QUINN: So, Counsel, if | can ask you so, the J1772
standard, theonly reason you'reusing it is for knowledge of a person of skill
in the art, is that correct?

MR. LODERUP: That'sright, Your Honor. The Kimura and Keith
references can stand on their own twofeet. They are sufficientto show that
the claims are anticipated and obvious. Dr. MacCarley and the petition
present the J1772 standard only as further corroborative evidence of
POSITA knowledge and motivation to combine.

JUDGE QUINN: So, and what I'm trying to get at is an expert can
rely on information that is available to him but may not necessarily be
admissible. So, what's the prejudice here?

MR. LODERUP: Our positionisthatthereisno prejudice here, Your
Honor. Again, we believe that J1772 is admissible. It's authentic, it's
relevant, it's not hearsay, and there is no issue with Dr. MacCarley
discussing it at length in his declaration. However, ifthe Board determines
for onereason or another that the standard is inadmissible and decides to
exclude it, Petitioner would argue that there is still no reason to exclude
discussions of the reference from Dr. MacCarley's declaration or other
portionsofthe record. And I believe we get into this on slide. Let's see.

JUDGE BARRETT: Counsel, you're coming up on the end of your
originally allotted time. You can continue going, but you'll be cutting into
your rebuttal time a little bit.

MR. LODERUP: Okay, that's fine. I'll cut in just five minutes.
Thank you, Your Honor. Let me move on now to discuss the Cameron
patent. I'll talk about that briefly, and then finally I'll wrap up with amotion
tostrike. Let'ssee. SolI'm on slide 83 now of Petitionersdemonstratives. |
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think the only pointthat needs to be made here for the Cameron patent is
that Patent Owner's argument regarding exclusion of the Cameron patent is
extremely threadbare. Patent Owner did nothing more than repeat its
objections from the deposition of Dr. Cameron, and it did little, if anything,
to explain why the objection shouldbe upheld and this evidence should be
excluded. The Board and Veeam Software Corp. That's IPR 2013-00150,
indicated that a motion to exclude must not only state why the evidence is
invisible, but it must explain the objection. The Patent Owner has failed to
do that. With respectto the Cameron patent, we also discussed authenticity
here, saying relevance in our opposition to the motion to exclude. But I will
not discuss those now for the sake of time.

Lastly, please move with meto slide 88 of the demonstratives. Here's
a quick overview of the motion to strike as detailed here. Patent Owner is
movingto exclude exhibits 1020-1022-1023-1024, 1025, and then portions
of the reply that relate to these exhibits. Your Honors, the legal standard
with regard to this motion strike is clear. Looking at slide 89 now, the
Federal Circuit has established that when a Patent Owner introduces new
claim construction arguments, Petitioner is well within its rights to present
new arguments and new evidence to respond to those new claim
constructions. And this iscoming from Axonics v. Medtronic 75 F.4th 1374
at page 1381. Thisisalso consistent with the Code of Federal Regulations
37 CFR 42.23 A states a reply may respond to arguments raised in the
corresponding patent ownerresponse. Thatisall that we've done here, Your
Honors. We have presented new evidence that responds to the new claim
construction that Mr. Stein has discussed at length.
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MR. STEIN: Peter, let'sconclude there to reserve the rest for rebuttal,
Your Honors.

MR. LODERUP: Sure. Thankyou, Your Honors, for your time. As
| discussed, the Patent Owner'smotions should be denied. And thank you
again for your time and consideration.

JUDGE BARRETT: Thank you. You only got in about a minute.
So. You only cutinto your time abouta minute, so you have 14 minutes left
for rebuttal.

MR. LODERUP: Thank you.

JUDGE BARRETT: Whenever you are ready and if you could tell
me how much time you'd like to reserve for rebuttal.

MR. SHAPIRO: Thankyou, Your Honor. PatentOwnerisready and
we'd like to reserve 15 minutes of our time for sur rebuttal.

JUDGE BARRETT: Okay, 15. Thank you.

MR. SHAPIRO: Thankyou. Okay, let me do my slides. Let's go to
slide 2. Andthese are the topicsthat we're going to discuss today. I'm going
to provide a quick overview of the ‘391 Patent, then address claim
construction and grounds one through three. And then my colleague Ms.
Loizides will address grounds three through six. Dr. MacCarley's
undisclosed connectionsto Tesla, and Patent Owner's motions to exclude
and strike. Movingtoslide5. I'd like to provide a little context surrounding
the ‘391 Patent that Petitioner left out of its presentation. As everyone
knows by now, the ‘391 Patent was filed by IBM about 17 years ago. And
accordingtothe IBM inventors at that time, the existing infrastructure for
charging electrical vehicles only accommodate the most rudimentary
charging scenarios, such as owners plugging their electric vehicle into a

39



© 00 N O o Ao W N PP

N N R NN NN R R R R P BB R R
o O BA W N PFP O © 0 N O Ol W N B O

IPR2024-00387

Patent 8,103,391 B2

common electrical outlet. But to enable a more complete, flexible and
interoperable system governing all aspectsof the charging transaction, the
Inventors cameup with a solution that uses requests and responses that, as
we explain, are messages that are exchanged between components of the
charging infrastructure.

Patent Owner's expert, Dr. Cameron testified that in a data processing
system,amessage isaunit of data or information sent from one device to
another that includes a header and a body. And as I'll explain later, Dr.
Cameron's construction is supported by intrinsic and extrinsic evidence.
Moving now toslide six. Dr. Cameron testified in his deposition that the
purpose of the header in a message is to contain meta information, and the
meta information is about transmission, including information about the
source location and the target location, which allows messages to be
exchanged between multiple participants to the charging transaction, such as
the ownerof the electric vehicle, the operator of the electric vehicle, and
even the utility company that powers the charging station. Dr. Cameron
distinguished messages from signals used in theprior art charging systems,
such asthosedescribed in Petitioner's prior art, noting that signals are not
suitablefor more complex, flexibleand interoperable systems and methods
such as those involving multiple participants at different locations, because
signals do not include a header specifying asource andatarget. And I think,
as we've now recognized, all of the ‘391 Patent claims require requests and
responses, and the patent defines requests and responses as messages.

JUDGE BARRETT: Andnotably, Counselor, before we move on, |
want to go back to something you said earlier, | believe you, or you were
attributing it to your witness about this being a data processing patent or
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something along thoselines. |think Petitioner would say and have said this
Is an electric vehicle charging patent. And it seems important for these
claim construction issues that we're goingto be discussing. Isit more about
chargers where maybe the persons of ordinary skill in the art use terms a
little more colloquially, or is it a data processing patent where people are
going to be using these computer science kind of terms of art?

MR. SHAPIRO: That'sagood question, Your Honor. Patent Owner
would take the position that this is a data processing system first and
foremost. And one of the mostsignificantpieces of evidence in the intrinsic
record that supports Patent Owner's position is the field of the invention
which Petitioner mentioned in its presentation, but selectively neglected the
first sentence of the field of the invention, which states the present invention
is related generally to an improved data processing system. So, the
inventors consideredthe invention a data processing system that they are
applying to electric vehicle charging. So, | would agree with Your Honor's
statement that this is more in the realm of computer science and data
processing than it is in the realm of electric vehicles or chargers.

And | think, and that's why | wanted to go through and talk about the
context of the ‘391 Patent, because what the inventors were trying to do was
totake it was to go beyond the rudimentary charging systems where you
plug an electric vehicle into a charger and there's signals that go back and
forth that help you control the charging process to something much more
broad. Andwhere you're lookingat, number one, all aspectsof the charging
transaction, you have a pre-charge phase, you have a charging phase, you
have a post-charge phase in the charging phase, you can use information
from the electric vehicle, you can use information from the charger, you can
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use information from data services, from suppliers of incentives. These are
multiple participantsthat are not necessarily right at the point of charging.
And so how do you do that? You can't.

JUDGE QUINN: Counsel. Sorry, I'm appreciating the background
and the discussion, but I think the exercise here is to look at the claim
specifically and I'm havingtrouble reconciling the broad idea or concept that
you're referring to about the multi-participants in a data processing system
with the simplicity of the wording of the claim, which also has very broad
termsand I don't know how to read the claim and import into that claim
these aspects you're referring to about the complexity of various systems and
exchanging data beyond that, which what we're seeing in the art with Keith
and Kimura, which go beyond just sending data back and forth about
charging parameters.

So how do you read the claimsto bring in all those things? And if it's
just the words request and response, | guess that's what we need to focus on.
If there are other termsthat help bring that story together, | urge you focus
on that because right now the claims don't really read to us that way.

MR. SHAPIRO: Right. Thankyou, Your Honor. And so | know, |
would agree that obviously the terms request and response are a very
important aspect of the claims that help tie the claims to the goals that the
inventors were seekingto achieve. But also it's these interrupt conditions
and you know, one in particular, the data services interruption, which is
discussed in the patent and related to, you know, sources that are, you know,
other than the electric vehicle and the charger and what | was getting to, and
| won't, I won't belabor the discussion of the patent isthat the response, the
request and responses being messageswith a header and a body is important
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because in the patent, in order to knowwhere you know, who a message is
being sent to, where it comes from it's necessary to have a header, the
metadata, the header that provides you that information. And the prior art
didn't have that with. And if we're going to talk about requests and
responses, let me just kind of skip ahead. Letme go to. Hold on a second.
34. Okay, turning to slide 34.

So according to Dr. Cameron, the person of ordinary skill in the art
would understand the terms request and response to the messages with a
header and abody. As| just mentioned, the patent supports Dr. Cameron's
testimony by explicitly stating that requests and responses are messages.
And for example, columns 12, lines3and 4, columns 12, 12 to 14. But Dr.
Cameron also explained that in data processing, the message is the unit of
data information sent from one device to another that includes a header and a
body.

Andifyou look at the ‘391 Patent, you'll see that it teaches, and this
was, | think that you were alluding to this earlier during Petitioner's
presentation. Butthe ‘391 Patent teaches the use of data buses and networks
to route messages between the various components of the charging system.
And so, as Dr. Cameron testified, without headers, the system wouldn't be
able to routethe messages to, you know, without knowing the source and the
destination of the messages. So, Dr. Cameron's testimony on the meaning of
the term messagein the context of the ‘391 Patent is important. And, you
know, and | want toemphasize that it's the patent that defined request and
response as a message.

JUDGE BARRETT: Counsel, on that point, you read, I'm looking at
your slide 34. It actually saysrequest414 is a message. And | believe this
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was Petitioner's point. Isn'tthat just merely an example in one illustrative
embodiment, as opposed to lexicography, redefining and narrowing the
claimed invention?

MR. SHAPIRO: Patent Owner disagrees with Petitioner's argument
that the presence of a reference number and a definition somehow converts
the definitionto an illustration. Reference numbers, they merely direct the
reader to where the feature could be found in the drawings. And Dr.
Cameron's unrebutted testimony indicated that a person of ordinary skill in
the art wouldread the definition without the reference numbers. And so,
you know, a good example of this is when, you know, in the, when the ‘391
Patent is defining the data services interruption and the preferences
interruption. And when it does so, it says, you know, a data services
interruption is a reference number, you know, is, and goes on to explain
what itis. Andthenit gives examples of things that could be a data services
interruption.

So, on theone hand, it's saying data or request. You know, request
guote,unquote is amessage signaling the start of the charging process, right?
And then it might go on and say, you know, examples of such a request
include, you know, may include X, Y and Z. Whenit'sdoing this, what it's
saying is, well, okay, in thisembodiment | have arequest, for example. And
then, you know, examples of requests may be blah, blah, blah, blah, blah. It
also provides a definition of what arequest is. That doesn't mean that the
request, that the definition is somehowillustrative. If it was illustrative, it
would say a request may be a message signaling the start of a charging
process. Instead, it says request, quote, unquote, isa message signaling the

start of a charging process. Soreally, what the ‘391 Patent is doing when it's
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providing all these definitions is it's defining features that are in various
embodiments.

So, yes, it'strue, the embodiments are illustrative because they may
include a certain feature. Butthe definition of the feature isnot illustrative.
It is the definition. Ifthey wanted it to be illustrative, they would have said,
maybe not. Quote, unquote is. And so --

JUDGE QUINN: Counsel, can | ask something? Whenwe're used to
seeing lexicography, we tend to see a lot more of an express intention to
define terms. And we have here something a little bit more vague than that.
Andwhen | read things like the explanation of your communications unit
may include amodem, then I'm kind of questioning whether what Petitioner
said, there'saceiling and a floor, whether that is correct, that by disclosing
the communications units andthe ability to communicate using a modem,
which isaserial communication, that'sa more basic form of communication,
goes back to the 80s, where serial communication doesn't use a message
type of, like a packet would, like a header withabody. So, don't you think
that there are aspects of the specification that lead us to read those
statements that you intend are definitional, a little broader, and if not, then
what do we do with these other embodiments that don't really align with
what you are proposing?

MR. SHAPIRO: Okay, thank you, YourHonor. | have tworesponses
tothat. First, as Petitioner mentioned, there's several cases that have been
cited on the issue of claim construction. One of them is the Astrazeneca
versus Mutual Pharmaceutical Company. And in that case, the Federal
Circuit stated that lexicography does not require a statement in the form of |
define such and suchto mean that such a rigid formalism is not required.
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And they cited to Bell Atlantic Network Services, another Federal Circuit
case which held that a claim term may be clearly redefined without an
explicit statement of redefinition. The specification may define claim terms
by implication such that the meaning may be found in or ascertained by our
reading of the patent documents.

So, and here we have more than implication. We have statements that
terms like request, response and data services interruption and preferences
interruption. We have explicit definitions where they say these terms. Each
of thesetermsis. Andthenexplainswhat it is. So that would be my first.
That would be my first response. Butyou also asked about, you also asked
about what we do with all the different examples and when. So, the other
thing that I would raise is that claims are supposedto be read in light of the
specificationand also in light of the problems that the inventors are trying to
solve. And that's whyI wantedto talk about the context of the ‘391 Patent
and how the inventors were trying to solve the problem of lack of flexibility
inthe priorart. Youknow, like Kimuraand Keith, for example, where you
have signals that are conveyed over dedicated lines, that's not flexible. And
it doesn't solve the problem that the inventors were seeking to solve.

And so, we have to read the claims in the context of the patent
specification, which is trying to achieve certain goals. That is a canon of
claim construction. And that'swhy I thought it's important and sometimes it
gets lost because there are so many terms here and so many issues that we're
goingover. Butldidn'twantit to get lost that the problem that the inventors
are trying to solve is important when you're trying to construe what claim
terms mean. So, | would say here that even though the inventors did not
state that the definition of request is a message, the way that they wrote it,
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and in the context of what they were tryingto accomplish, I think that there
can be only conclusion you can reach is that they were attempting to define
these terms so that the reader would understand the embodiments that they're
describing.

Okay, so the only other thing I'll say about the ‘391 Patent, I think it
was mentioned earlier, 1s that I think we mentioned that the ‘391 Patent does
talk about the use of a data bus and the networks. And I thinkit also should
be noted that in a data bus, messages can't be routed unless they have a
header. So, andIthink that'sshown in Figure 3 of the ‘391 Patent, where
we have Integration Service Bus 324. So again, the intrinsic evidence,
including, you know what, the problem the inventors are trying to solve,
how they solve it, the embodiment showing there's a service bus and then all
these different components that are communicating with each other, I think
shows what they were trying to achieve. So, with that, let's go back to slide
9.

Okay, now let's talk about interruptions. So, the ‘391 Patent describes
how during the charging phase, the system and method monitors data
transmissions and conditions to detect interrupt conditions and interruptions.
During thechargephase include. Thisiswhatwe've all been talking about.
Device capability interruption preference interruption and data services
interruption. And a user may also terminate the charging process by
generating a manual override interruption. Turning now toslide 18. As one
of Your Honors noticed, the Petitioner didn't provide, didn't construe any
claimsin the petition and didn't address any of these statementsin the patent
that Patent Owner believes are definite definitions. And certainly, if the
Board agrees with PatentOwnerthat they are definitions. Thosedefinitions
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would undermine Petitioners invalidity arguments. So it's understandable
why they're seeking to distance themselves from those definitions. In its
response, Patent Owner provided evidence showing that the Patent Owners
acted as their own lexicographers with respect to the terms that been
discussing and with respect to interruptions --

JUDGE BARRETT: Counsel, let me stop you a second. You just
mentioned own lexicography, and if | understand your position on request
and response, | thought you were saying those already had ordinary
meetings in the art that were messages, so why would we need to resort to
lexicography? | hope that question made sense.

MR. SHAPIRO: No, that does make sense, Your Honor. So, | think
thatthe construction of a question and response is a bit hybrid in nature.
The patentis very clear that request and response are messages. And so, in
that sense, the patentees were being their own lexicographers. Dr. Cameron
also testified that a person of ordinary skill in the art would consider a
request in a response to message. And then the parties got into citing
extrinsic evidence in the form of dictionary definitions that support the
notion that requests and responses are messages. But we really didn't have
to go there because the patentsays that they're messages. And | don't think
we shouldlose sight of the fact. And that's theintrinsic record is, you know,
more important.

But then the question comes up, well, what is the message? Well, the
‘391 Patent doesn't explicitly state what a message is, and that's where the
plain and ordinary meaning comes into effect. And Dr. Cameron provided a
construction of what the plain and ordinary meaning of a message would be
toa person of ordinary skill in the art. Andso I do thinktheanswer to your
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guestion is that, you know, the claim the construction of requests and
responses is hybrid in nature in that there's a portion of it is lexicography but
thenin order to understand the definition that was provided by the inventors,
we have to considerthe plain and ordinary meaning of a term that appearsin
that definition.

Okay, let me see where | was 18, actually, and talk, you know, Your
Honors asked, you know, well, isn'tit normal when you have lexicography
to have to, you know, say that it's a definition or have some more sort of,
you know, formal structure that wouldindicate that? And, you know, and |
think someof, you know, Petitioner made this argument, too, and they said,
hey, you know, the definitions don't appear in a separate definition section.
But, you know, all patent practitioners are aware that there's norequirement
for a separate definition section. Andas noted in the Astrazeneca case that |
mentioned before, a patent, it could be deemed a lexicographer for just for
using a term throughout a specification consistent with, you know, a
definition. And.

JUDGE QUINN: I'msorry, are you referring to the Astrazeneca case
again and saying that a consistent use of a word means lexicography?

MR. SHAPIRO: | thinkwhat it means, it could imply a definition.
That's how | would characterize the Astrazeneca case.

JUDGE QUINN: Oran implied definition is not lexicography. Right.
| mean, there are opposites. Lexicography isexpressly stating a definition,
whereas implied is something you look into the disclosure in order to
ascertain a meaning.

MR. SHAPIRO: Yes, YourHonor, | understand that. And so, my,
you know, our position would be that the patentees were being
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lexicographers. Butat worst, you know, to the extent that the Board doesn't
agree with their lexicographers, then we believe that there's ample evidence
that the definitions shouldbe implied in the context of the ‘391 Patent. Does
that make sense?

JUDGE QUINN: Yes. But I still question where the role of the
expert is, since | asked your opposing counsel during his presentation,
should we rely on an expert or elseif the claim termis an ordinary term, not
a term of art, and its meaning can be ascertained from thedisclosure by itself
without resorting to extrinsic evidence.

MR. SHAPIRO: Right. So, yeah, the intrinsic evidence is always the
most important. But where a term has a special meaning in the art, then
extrinsic evidence can be helpful in understanding the term. And here, for
example, message having a header and a body, | think that it's useful to
consultexpert testimony on thisissue. And Patent Owner did consult with
its expert and provided expert testimony on the claim construction issues
where appropriate. And that expert Patent Owner's expert testimony
remains unrebutted by expert testimony because Petitioner chose not to
submit rebuttal a rebuttal expert declaration.

Okay, let's let me go to data services interruption. So, and let me. |
guesswhat I'll do is let's go to slide 21 just to save sometime. So, I'd like to
address some of Petitioner's arguments specific to the term data services
interruption. First, Petitioner challenged Patent Owner's construction
because the claims do not mention third party data sources. However, it's
clear that the specification does mention third party data sources. And
according to the Federal Circuit in the Thorner decision, which is cited in
our sur reply, disavowal occurs quote even though the language of the
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claims read without reference to the specification might be considered
broader.

Second, Petitioner argued that the data service sources are not limited
to third parties such as energy data services and could be any of the other
components in Figure 3. But there's no support in the ‘391 Patent and
Petitioner hasn't pointedto any supportin the ‘391 Patent to consider local
Intersystem components as data service sources. And indeed none of the
intersystem components in Figure 3 even have theword data in their names.
Only The Energy Data Services 308 in Figure 3 refers to data services. And
the ‘391 Patent is explicit that energy data services are from third party data
service sources.

JUDGE BARRETT: Theclaim language doesn't use the word energy,
doesit? Isn't energy dataservicesasubset of data services? Are you saying
we need to narrow the claim to just energy data services?

MR. SHAPIRO: It is correct that the claim does not recite energy
dataservices. It recitesdataservices. Let me just orient myself here for a
second. Sowe have. Soifwe look at the definition of energy data services
and let me give you cite to the ‘391 Patents so that we're all looking at the
same thing.

JUDGE BARRETT: Counselor, I think it would help me if you
started with Data Services Interruption 506 in column 13.

MR. SHAPIRO: Right.

JUDGE BARRETT: That does seem to track with the claim
language.

MR. SHAPIRO: Right. Sothat'swhere | was going. So in column
13 of the 391 patent, Interruption 500 is set to include also data services
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interruptions 506 which is quote, a set of one or more interruptions caused
by the inability for information to be exchanged with data services sources,
unquote. Thenthe ‘391 Patent goes on to state that data service sources are
sources of data such as, for example Energy Data Services 308 in Figure 3.

JUDGE BARRETT: Andthendoesn'tthat phrase, “for example,” end
the inquirythough, that energy data services are merely one example of a
type of data services interruption?

MR. SHAPIRO: Well, that's Petitioner argument. But what I'd like to
point out, if I can find thelanguage in here, so in column &, where the ‘391
Patent talks about energy data services, it says that it's a set of one or more
third party data sources providing information relevant to the energy
transaction. Andso, and by the way, energy data services are the only data
services that are described in the ‘391 Patent. And since they are
information relevantto the energy transaction, it's difficult to conceive of
any other data services other than energy data services. And then if you then
ask, well, maybe energy data services are third party data sources, but there's
other dataservicesthatare notthird party. Butthatalso doesn't make sense
in the context of the ‘391 Patent, because if you look at the definition of
device capabilities interruption, that would cover communication or
connectivity problems between intra-system components.

So therefore, in the context of the ‘391 Patent, the fact that these
energy data services are the only data services described and any
communication problems between intra-system components would be
covered by a device capabilities interruption, the implication is that the data
services interruption 506 really can only be in energy data services based on

lack of communication with energy data services.
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JUDGE BARRETT: So are you saying the patent drafter made a
mistake when they said, “for example.”

MR. SHAPIRO: |don't knowwhy it's written that way, but based on
the analysis that I just provided, that is, I think, the necessary conclusion.
Okay, staying on claimon slide 22, Petitioner argued that the prosecution
history supports a broad reading of data services interruption. And because
the examiner read it as not requiring a third party. And what I'd like to
mention is that as we discussed in our sur reply, the Federal Circuit held in
3M Innovative Properties versus Avery Denison that Patent Owner's
decision to argue a different aspect of the invention during prosecution does
not stop it from advancing new arguments before the Board. So, in other
words, Patent Owner silence in response to the examiner's characterization is
not acquiescence because the claim was eventually allowed on grounds
unrelated to the unrebutted characterization, which was the lack of quote,
flow of electricity, unquote in the prior art. An issue there.

So, like the claims in the 3M case, the claims here were eventually
allowed based on Patent Owner's argument that the prior teachings did not
occur quote, during the flow of electricity, unquote. And thatwas unrelated
to the unrebutted characterization. Therefore, under Federal Circuit
precedent, Patent Owner silence was not acquiescence. Turning to slide 23,
we have manual overrideinterruption. And again, you know, we've been
through this. | think that a lot of the same considerations that we spoke
about with reference to the data services interruption apply equally with
respect to the manual override interruption, except for the fact that the ‘391
Patent defined the manual overhead interruption as an instruction. And there
once again we solicited opinion from our expert Dr. Cameron about the plain
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and ordinary meaning of theterm instruction. And he opined that it was an
encoding of a series of operational steps specifying the details to be executed
according to those operational steps.

Andyou know, and again, Patent Owner believes that there's support
for Dr. Cameron's opinion in the intrinsic record as well. For example, the
‘391 Patent at column 1513 through 16 talks about that the blocks in the
flowcharts, including you know, flowchart that has manual override
interruption blocks represent module segments or code which comprise one
or more executable instructions. Again, that's consistent with Dr. Cameron's
opinion that the term construction is an encoding of a series of operational
steps specifyingdetailsto be executed according to those operational steps.
And the other thing I would mention is that by defining the term manual
override interruption this way, patentees were disavowing claims that
covered the mere opening and closing of a switch, which is a very
rudimentary operation.

Skipping to slide 26, I'm going to address some of Petitioners
arguments regardingmanual override interruption and try to move a little
guicker sothat my colleague has time to finish up as well. So again, the
petition arguedthat the claims don't say anything about the manual override
interruptions being instructions, but this is a red herring because the
specification defines it as an instruction. And as | mentioned that the
Federal Circuit in the Thorner decision said that you can have disavowal
even though the language of the claims read without reference to the
specification might be considered broader. The Petitioner also made the
same argumentabout prosecution history supporting a broad reading. But
again, the claims were the Patent Owner argued a different aspect of the
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claims. Claimswere eventually allowed based on that and Patent Owner,
you know, should not be held to have acquiesced in the examiner's broad
instruction. Andthen I'm goingto move to slide 30 and address Petitioners
arguments regarding Patent Owners construction and preference
interruption.

JUDGE BARRETT: Counsel, before you moveon. You've used the
word disavowed a few times. | just want to make sure | understand your
position. When | think disavowal, | think I'm looking for some negative
comment about the thingthat you'resaying is disavowed. But it seems like
you're arguing that using own lexicography, the applicants claim this very
narrowly, and that is by extension a disavowal of anything broader.

MR. SHAPIRO: | apologize for interrupting before, Your Honor. So,
lexicographyisin fact a disavowal. Ithinkthatthere isalso disparagement,
which is criticism of the prior art, and we have some of that here, where the
inventors were criticizing the rudimentary scenarios that were
accommodated by the prior art andhow theyweren't flexible. For example,
prior art in which signals are sent over dedicated lines are certainly not
flexible because you can't change things, right? So you know. So, the
disparagement, for example, column six beginning at line 60, also supports
Patent Owners claim constructions. But when | was saying disavowal, | was
referring to lexicography because if | define a term a certainway, then | am
disavowing other definitions of that term.

Okay, slide 30. Again, the Petitioner argued that there's nothing in the
claims regarding preference interruptions being selected by a user, but it's
clear from the specification that a preference interruption is caused by a
violation of a quote user specified preference. So under the Thorner
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decision, disavowal occurred, and a Petitioner also criticized the Patent
Owner for its distinction between users and participants for not recognizing
a distinction between users and participants. But the ‘391 Patent uses the
terms users, parties and participants interchangeably, as Patent Owner
pointed out in the sur-reply at pages 9 through 10.

And the second argument the Petitionerraised is that Patent Owner's
reading excludes preferences specified by quote other parties, unquote. And
this is untrue. As I just noted, the ‘391 Patent uses the terms users and
parties participants interchangeably. Thus, Patent Owner's construction is
consistent with the use of the termin the specification. And in any event,
the Petitioner conceded that a user is not a third party, as Patent Owner's
expert explained. Seethatat the reply at 7andour sur-reply at 10. Finally,
Petitioner argued that Patent Owner's construction of preference interruption
was inconsistent with its litigation position. But other than a conclusory
statement, there's no explanation from the Petitioner why the dynamic load
managementconfigurations and Patent Owners preliminary infringement
contentions are not user preferences. Petitioner citation to Exhibit 1024,
which it belatedly produced, is irrelevant because the alleged quote in its
reply regarding dynamic load management configuration doesn't even
appear in that exhibit.

Okay, slide 33. How are we doing on time? Okay, so let me just.
Let'sgotoslide 35. I'd like to provide a brief overview of Kimura, which is
the primary reference in grounds 1 through 3. In Figure 1 of Kimura, which
Is shown on the left of slide 35, the electricvehicle isshown on the right at
10 and the charger is shown on the left at 20. A cable 25 connects the
charger to the electric vehicle and includes six separate control lines 32
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through 36, which are shown in the blue box and as admitted by Petitioner
and shown on the right in slide 35, Control Line 33 is dedicated to
transmission of charge start and stop signals between the vehicle and the
charger, and Control Line 34 is dedicated to transmission charge, enableand
inhibit signals between the vehicle and thecharger. So, since Control Lines
33 and 34 are dedicated, or in other words, hardwired to only communicate
start, stop signals on line 33 and only communicate enable inhibit signals on
line 34, the source and destination of every signal is known aa prior art.

Therefore, this system is adequate only for rudimentary charging
scenarios and it obviously offers no flexibility, which, again, going back to
one of the goals of the inventors, explains why this is the type of art that they
were disparaging, as we discussed a few minutes ago. So, Petitioner doesn't
dispute that Kimurateaches signals instead of messages and doesn't argue
that it would have been obvious to modify Kimura to utilize messages. So
therefore, if the Board agrees with patent construction of requests and
responses as messagesthat contain a header and a body, it should find the
Petitioner failed to show by a preponderance of evidence that dependent
claims the Claim 1 and the Claim 1. And here it is, 1, 4 through 8, 11
through 15, and 18 through 20 are not obvious over Kimura.

So then, turningto slide 40, I'd like to discuss additional reasons why
dependent Claims 7, 14 and 19 are not obvious over Kimura. So, these
claims recite wherein one or more of the interruptions are detected by
identifying an operational parameter from the set of operational parameters
that conform to the set of predefined interrupt conditions. And Dr. Cameron
explained that a POSITA readingthe ‘391 Patent would understand Claim 7
to mean that an operational parameter from the set of operational parameters
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that conform to the set of predefined interrupt conditions is identified before
each new charging transaction. Dr. Cameron's testimony at this point also
remains unrebutted. And turning to slide 41, addressing Petitioner's
arguments regarding the operation identifying an operational parameter, the
Petitionerargued that the portion of the specification relied on by Patent
Owner in support of its construction isnon-limiting. But the specification
states without reference to any particular embodiment that the electrical
vehicle transactionsare divided into pre-charge and post-charge phases and
that in the pre-charge phase all parties are presented with conditions
governing a charging transaction that's not limited to any particular
embodiment.

And Petitioner argues that operational parameters need not be
changeable in itsreply. Butit couldn'tidentify any operational parameters
in the ‘391 Patent that are not changeable. Andthat makes sense because if
operational parameters are not changeable or if operational parameters need
not be changeableas proposed by Petitioner, then why would you monitor
and store them as described in the ‘391 Patent? Iftheydon't change, there'd
be no reason to monitor them and store them for auditing for, you know,
post-charge auditingas described in the ‘391 Patent. So Petitioners position
that operational parametersneed not be changeable. It just doesn't matter.

JUDGE QUINN: Can I ask you a question about that, Counsel?
Because if an operational parameter, for example the voltage level of the
battery that you're lookingat, that may be a parameter that you will forever
be monitoring because it is an important parameter for the charging process
and the value may change depending on which battery you have installed in
your vehicle. Butonce you set that parameter for your vehicle, that doesn't
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necessarily need to change from chargeto charge because the battery is what
it is unless you change the battery. So I'm not sure that changeable is a
particular minimum that we need to see in these parameters. And I'm
thinking once we start saying that something has an ability to be changed,
then the question is how often does it need to be changed for it to be a
changeable parameter. So, aren't we inviting more questions by importing
into aterm like operational parameters something that's neither needed nor
implied by the operation of the claim?

MR. SHAPIRO: Well, I thinkit's important to distinguish between
changeable and non-changeable operational parameters or parameters. |
would say that parameters that change are operational parameters. You
know, parametersthat don't change, don't change during the operation of the
for example, the charging process.

JUDGE QUINN: Right. Sonow you're opening awindow. So that's
what I'm saying. Like you're not “changeable” during what window of
time? During the charging process, during the lifetime of the vehicle? At
what point is something “changeable” or not “changeable”? Right.

MR. SHAPIRO: Right. But again, all of the examplesof operational
parameters in the patent, such as the price of electricity, available incentives,
data transmission speeds, connection components, you know, deviating from
an energy plan, these are all thingsthat are part of the operational plan. And
so. Andtheymay notchange. That's why you monitor them. Butiftheydo
change, you wantto be able to react tothem. So, there are things that can
change during the, during the operation.

Okay, | am running out of time, so let me just hit. Let me see if
there'sanything else 1 did, you know, the other thing | did want to mention
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about the Petitioner's argument that the Petitioners is that the patent
examiner's understanding of a claim during prosecution history is somehow
determinative. Is, we need to point out, too, that during prosecution we
talked about the case and why that says it's not true. But also, we should
recognize that during prosecution, the broadest reasonable interpretation is
applied to the claims. Whereas, you know, before the Board, we, you know,
we used the Phillipsstandard. And so, we have to be cautiousabout putting
too much or placing too much weight on how an examiner might have
construed claim terms.

Also, with respect to the -- with Hottaand the preference interruption,
Petitioner seemsto be arguing that. Well, it's not that we're saying that, you
know, the boarding time is, you know, should be imported into Kimura.
What we're really saying is that we're just trying to show that a user can set
preferences, but neither Kimura nor Hottateaches setting preferencesrelated
to an interrupt condition. And that's really what's important. And the
boarding, as one of Your Honorspointed out, it's kind of hard to somehow
fit the boarding preference into an interrupt condition shape. Right. And
neither Kimura nor Hotta teaches violation of a unit of a user specified
preference. So I think that's another important thing.

And | think with that I'm going to turn, I'm going to turn it over to my
colleague, Ms. Loizides, so that she can discuss grounds three through six
and the motions to exclude and strike. Thank you, Your Honors.

JUDGE BARRETT: You have about five minutes remaining of your
original time.

MS. LOIZIDES: Could you repeat please for many minutes?
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JUDGE BARRETT: You have about five minutes remaining of your
original time and then you can keep going, but you'll be cutting into your
rebuttal time.

MS. LOIZIDES: Okay, thanks so much. So this is Nadiaa Loizides.
On behalf of Patent Owner, | will be covering grounds four through six, Dr.
MacCarley's bias and Patent Owner's motions to exclude and strike. So
since we are hard pressed for time, | will just make a few major points about
ground four, and thatis that Keith does not anticipate Claim 1, and by virtue
of not anticipating Claim 1, it does not anticipate any of the other challenge
claimsand it does not anticipate Claim 1 because as the Petitioner admits,
Keith does not teach request and response. Petitioner admits that Keith
discloses the use of signal or key instead of a request. That is a message
that's in petition 65, 66. And Keith also does not teach a response which
also needs to be a message because Petitioner relies on Keith disclosure of
mechanics, mechanical de-energizing the vehicle contact relay. Andthat's in
Petition 78. Andthat is again not a response that needs to be a message.

| would also like to point Your Honors to Petitioner to the petition at
page 78 because counsel for Petitioner said that tried to make a point that
under the ‘391 Patent, the charging process does not stop at the charge that
there isa post-charge phase. Butifyou look at page 78 of the petition with
the first paragraph, it's very clear that they are talking about these de-
energizing of the vehiclecontact relay provides a response that causes the
charging station computer 34 to terminate the charging process. At the very
top of that same paragraph, Petitioner also says for controller 72, the
response to terminate the charging process is signaled by de-energizing the
vehicle contact relay.
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Now, Keith does not anticipate dependent Claims 2, 9 and 16 for
several additional reasons. Again, moving Keith’s discrete on/off charge
into an open position is different from generating instructions. And we
know that instructions are required because we have the patent language that
supportsthat, and we also have Dr. Cameron's unrebutted testimony. So, |
would like to refer Your Honors to the Patent *°391 Patent Column 15 lines, |
wouldsay 12, which says each block on the flowchart or block diagram may
representa module segment or portion of the code which comprises one or
more executable instructions for implementing the specified logical
functions. Also —

JUDGE QUINN: So counselor, I’d ask you something if you can
back up for a minute.

MS. LOIZIDES: Yes.

JUDGE QUINN: I'm sorry, you were going really fast and | was
tryingto catchuptoyou. You were saying about Keith, talking about the
manual override position of Petitionerthat you contended on that Keith does
not anticipate because there isa charge stop process that somehow doesn't
invoke the other controlling processes of Keith. But I want to ask you if you
have any interpretation of Figure 1 of Keith where the charge run key or
switch or interface is input directly into the charge computer. So, | wonder
thenwhatistherole of the computer then under your interpretation of how
Keith operates?

MS. LOIZIDES: Okay, so Your Honor, if you're asking about manual
override. So it's. That's exactly where | was going. This is independent
Claim 2, which besides in relevant part, responsive to receiving from a user
the manual override interruption terminating the charging process. So, the
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Petitioner argued here today that the patent does not say which element tells
uswhat element terminates. And we have unrebutted testimony from Dr.
Cameronthat it is the ETEE, Energy Transaction Execution Engine that
terminates the charging process. That's Exhibit 2005, paragraphs 132, 138
and also paragraphs 76, also in Exhibit 1001, which is the patent at column
12 lines 26, 23. It also says that manual override interruption is an
instruction that causes Energy Transaction Execution Engine 416 to
terminate the charging process for all fours. We address this issue in our
response at pages 22 to 25 and so apply at page seven.

So going back to the other half of your question about Keith, Figure 1,
if you look in the middle of that figure, right in the center, there's this switch
77. That switch is coupled with the vehicle control or vehicle charge
computer 72. That's if you look sort of flex the picture into half
horizontally, you will see the vehicle charge computer 72 sort of three
quartersin. If you go from the left to the right. Now the station charge
computer 34 isin the oppositedirection and thecharge 77 is not attached to
it at all. So, the first of all on the case, it is the operator who turns the
charge. So, itisnotan instruction. And ifthe Petitioner's position is that the
operator turning an instruction somehow makes the computer do something
that that computer cannot be the ETEE because the charge switch 77 is
coupledto the vehicle charge computer 72 which serves as the ETIM energy
transaction interruption mod. Andnotonly this, but actually all the follow
up actionsthat the Petitioner relies on, they occuron the vehicle side. So for
example, displaysand reenablingthe vehicle that Petitioner cited in reply at
page 22 they take place vehicle side and the support for that is in Keith
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Exhibit 1005, column A32 and we address this issue in the sur-reply at
pages 20 to 21.

Also, I would like to point out that Figure 16 on which the Petitioner
relies that also talks about the vehicle. Atthe very top of that figure you will
see the big frame that says vehicle. So, if we are looking at that figure, the
Petitionertold usin reply 22, 23 that for example, step 449 would show us
would give support to their position. But that step includes a vehicle
retracting the charging probe and unlocking the brake. So that actually
undermines the Petitioner's position. And also Figure 19 undermines
Petitioner's position as well because it shows that the charging process
cannot continueand therefore cannot terminate after the vehicle physically
detached from the station. | will also as to --

JUDGE BARRETT: Counsel, you’re eating into your time now.
You're about four minutes into your rebuttal time. That's fine, you may
continue going. But I just wanted to make sure you understood.

MS. LOIZIDES: Okay, thanksso much, Your Honor. So for ground
five, I will only make one point and that is about motivation to combine.
Counselfor Petitioner today stressed that every figure in 391 Patent is a
separate embodiment. But Keith actually characterizes its pictures the same
way. So, if you look at Keith at column three, lines 56 to 57, each of the
figures it characterizesas embodiments. Therefore, counsel for Petitioner
undermines its own point. Andthen for | would also like to quickly touch
on Dr. MacCarley's bias. So Dr. MacCarley's testimony should be given
little to no weight. Because of his longstanding connections to Tesla that the
Petitioner and Dr. MacCarthy disclose until counsel for Patent Owner
actually probed him about it during his deposition.
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Just to give you a few examples, this connection lasted over a decade.
Dr. MacCarley received multiple chargers and charge ports. Dr. McCarthy
toured Tesla's facility and took his students to tour Tesla's facilities. From
the early days of Tesla, when they were operated in Dr. MacCarley’s woods
from nothing more than a garage. They are also touring Tesla's facilities
near the university in Palo Alto. Tesla shared some of their know how,
including how to build theirvehicles and charges. Tesla's recruiter is one of
Dr. MacCarley's former students. Dr. MacCarley boasted that he was
instrumental, and that is quote, unquote, instrumental in forwarding his best
students to Tesla's recruiters. And also Dr. MacCarley, during his
deposition, admitted that Tesla's jobs are one of the most prestigious
opportunities for his students.

So, Petitioner said in their briefing that Dr. MacCarley is not biased
because he did not receive money, but Dr. MacCarley received a lot of gifts
in kind. And under Dr. MacCarley's own university policy, those are
considered personal gifts and need to be reported. Now, regarding our
motions. So, | will only talk about -- regarding our motion to exclude, I will
only talk about Exhibit 1011 and Exhibit 1020 because the rest of them, they
basically change on those1011. Didtheysay2011? I'm sorry, | apologize.
So Exhibit1011. Right. Thatisthe purported copy of J1772. | wanted to
point outthat there is actually a huge question about, not only about the
authenticity of this document, but also about Dr. MacCarley's credibility,
because Dr. MacCarley, in response to ourevidentiary objections, submitted
a supplemental declaration, Exhibit 1015, of which the Petitioner, | think,
did not even file withthe Board. And there the Petitioner. I'm sorry, Dr.
MacCarley said that he obtained a copy of that. Yes.
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JUDGE BARRETT: Did I understand you say you're now reading
into the record things that are not in the record? This is some kind of
declaration that was not filed with the Board or was it?

MS. LOIZIDES: Yes, it'sthe declaration of Dr. MacCarley that the
supplemental declaration of Dr. MacCarley, which was served on us, and the
Petitioner couldhave filed it in support of their response to the motion to
exclude. But since | assume | can only extrapolate because of the
inconsistencies in that declaration, they chose not to file it.

JUDGE BARRETT: Well, my point is we only want to hear about
evidencethat'sin therecord. So, I really don't wantto be introducing things
that are not into the record at this point.

MS. LOIZIDES: So, Your Honor,we mentioned that in our motion
to, in our reply to, in support of the motion to exclude because the Petitioner
raised the question about the footers in J1772, saying that those footers say
you can download it at such and such website. Butin fact, those footers say
that this document is licensed to Morgan Lewis and Bockius LLP and also
hasa prohibition on copyingand networking of that document. So that does
not. You cannot reconcile that with Dr. MacCarley's statement in his
supplemental declaration that was served on us that he obtained a copy of
J1772 and that he gave it to the Petitioner's counseland that that's the copy
that was submitted in this proceeding.

JUDGE BARRETT: You have about five minutes remaining of your
total time.

MS. LOIZIDES: All right. | would also say that J1772 is really
irrelevant because it was only mentioned in Lowenthal, which is part of the
intrinsic record. But at best it's relevant to the examples of suitable
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receptacles and cables. And as to the Petitioner's point that we are re-
arguing that we're including the same arguments both in our motion to
exclude and motionto strike, that's not true. We are repeating where the
Petitioner relied on certain exhibits. So that would be probably somewhat
repetitive. Butasto Exhibit1020, whichisa patentissuedto Dr. Cameron,
that Exhibit is mentionedboth in our motion to exclude, a motion to strike,
but for different reasons. Soto give you an analogy, something can be both
over sold and burned. So we are raising objections to it on different
grounds. One s appropriate for motion to strike, the other for motion to
exclude. Andtherefore withthisl concludeand I ask you that you find all
these claims valid and grantall of our motions. Thank you, Your Honors.

JUDGE BARRETT: Thank you. You have about four minutes
remaining for rebuttal.

MS. LOIZIDES: Thank you.

MR. STEIN: Okay, thank you, Your Honor. So for rebuttal here |
have six topics I'd like to hit on and I'll take them each in turn. I'm going to
start with the data processing system that was discussed. I'll talk about claim
construction. | want to talk about the data services interruption. I'll talk
about claim 5 andthen I'll make one final point regarding this extra record
evidence that was just discussed, which we of course object to. So first, as
tothe first topicl'd like to talk about, it's Dr. MacCarley and if you could
turn with me to Petitioner's demonstrators at slide 72.

And I'll be very brief here, but it's unfortunate, to be honest, that this
has become an issue in the case because Dr. MacCarley is a career, well-
regarded academic. He hastremendous experience in this field. That's laid
out in hisdeclaration. He feels very stronglyabout supporting his students,
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andthat'sall he's ever done, is support their clubs and helpsthem, you know,
find good success in industry. Andthat's, that's all he's ever done. There's
no biaswhatsoever. If you turntoslide 74, he was clear in his declaration,
he was clear at his deposition. He said nothing that wouldbias his opinions
here. Likel said, this is a career academic, a very trustworthy individual
that's dedicated hiswhole career to theacademic success. Andthen helping
his students moveinto industry is just part of that. And this, this lines up
pretty closely with the Board's XY case IPR2018-00250, where this was

much worse factual circumstances where a board member of one of the

parties was offering testimonyand even that wasn't found to be sufficient for
exclusion. So, Dr. MacCarley, like | said, well regarded. His testimony is
helpful and Your Honor should give it due consideration.

Topictwo, I'd like to talk about this data processing system that was
discussed. Soif Your Honors could turnandlook at the patent exhibit 1001.
| don't think we need to look much further than the title, Your Honors. It
says system for detecting interrupt conditions during an electric vehicle
charging process. That is what this is. This is not just a data processing
system. Again, we're talkingabout does it cover these things or is it limited
tothese things? It coversanumberof differentthings, butit's not limited to
them. Andthat's really acommon theme in our discussions today. And I'd
also look at the patent column 1 at lines 8 to 11. Your Honors were
discussing with Patent Owners counsel, this reference in the field of
invention, where it does say the present invention is related generally to an
Improved data processing system. And again, it continues though, and in
particular to amethod and apparatus for managingelectric vehicle charging
transactions. That'swhatthisis. Thisiselectric vehicle charging. Whether
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It covers data processing systems is something we've been discussing, but
again, it doesn't limit the scope of these claims.

So again, it'smentioned here, it's within the scope of these claims.
The claims aren't limited to that. And that's really been a very common
theme in ourdiscussion here. And as Judge Quinn, you highlighted quite
nicely in your questioning that like | said, this simply is not in the claim.
These are broad claims. It coversthe specifications, various embodiments,
and that'swhat Patent Ownerhas. And|think you used the word import in,
and thatis quitecompelling because that's what's happening here. And if we
look at even the examples that Judge Quinn identified with the modem at
columnssix, lines 55 t0 59, and there are other more simplercommunication
paradigms identifiedin the patent. So just to kind of summarize, these are
broad claims that cover a variety of different embodiments that are described
in the specification.

Turningnextto claim construction, which dovetails with what | was
just talkingabout, but it was really Judge Barrett that hit the nail on the head
during theconversations with Patent Owners counsel. These all of these
definitions that you're being asked to accept, these all have reference
numerals. These are referringto specific examples and figures. These are
not definitional. Thisisnotlikethe Astrazeneca case. This is not like the
3M case where | told Your Honors in my opening what those examples
looked like. And this is nothing like them. These are clear illustrative
examples. They use reference numerals, and they're not designed as
definitional statements.

One otherthing I'd like to point to column 6 of the patent, line 65 to
67. And I did mentionthisin my opening. Butevenwhen we're looking at

69



© 00 N O o Ao W N PP

N N R NN NN R R R R P BB R R
o O BA W N PFP O © 0 N O Ol W N B O

IPR2024-00387

Patent 8,103,391 B2

these examples that the patent says of more broad and complex sets of
circumstances, Your Honors will notice, in that same phrase it says will
frequently be conducted, doesn't say thisisthe only place where this will be
conducted. It does notdisparage more simpler systems. It simply says this
will have the capability to frequently be used in these more complex
scenarios. And that's quite convincing and really undermines Patent
Owner’s position and underscores the one I've been presenting to Your
Honors today.

Next, there was this position offered by Patent Owner's counsel about
an implied definition andabout disavowal. In addition to those simply being
incorrect, as I've already discussed, those are actually newarguments, which
iIs frankly alittle bit frustrating because we've had to deal with these extra
motions. We'veopposed them, of course. But if any party has introduced
new argumentshere, it's actually Patent Owner. And if you look at their
Patent Owner's response brief, you'll see that this impliedargument and this
argumentabout disavowal. Disavowal was mentioned, never elaborated,
never actually argued. Itwas justaword inthe brief that was never, never
became a consequential argument because it wasn't developed. So, | would
submit that's a new position here today on the implied definition. If you
look at that brief, you will not find implied anywhere. You will not find
implication. They onlyarguedthatthose statements that have a word and
thenanumberandthenisthatthat was an express definition. They didn't
argue for an implied definition. That is a new argument.

So just to summarize on thosetwo points, there just is not clear and
unmistakable redefinition of any terms. What we have here is a Patent
Owner unhappy with its broad claims and asking Your Honors to rewrite
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them. Andyou needto reject that impermissible invitation. 1fwe look at for
just fora moment, | want to talk about the data services interruption as well,
which was discussed with Patent Owners counsel. Again as | said in my
opening, thisparticular construction is built on an example of an example
andis an incorrect argument. If you look at the spec and | believe Judge
Barrett, you really again hit the nail on the head with thisone. But the spec
says column 13 by 40 to 42, such as for example and then we're given this
example of an energy data servicesenergy data sources that comeslater. So
it's not limiting the scope of theseclaims and it's justacommon theme that
we've seen with these arguments here today.

Finally, on the Hotta reference, I'd like to look just for a minute with
Your Honors, if you could go to page 58 in our petition. You'll see in the
middle there the first full paragraph under the figure. This is what | was
talking about earlier. Thisisthe general principlewe were using Hotta for.
And I'll read it just for a second. So it says Hotta therefore teaches user
selection of a preference for a charging process. Applying thisto Kimura, it
would have been obviousfora POSA to allow user selection of preferences
including the voltage, current and other battery specific preferences that
could be read from Kimura's DIP switch or just as easily indicated from
user’s input. That was the point I was making to Judge Barrett earlier.
We're using this general principle from Hotta and applyingit to Kimura. So
| wanted to make that point as well.

Finally, if you could turn with me for a moment to the Keith
reference. |thinkl heard an argumentthatthisis different embodiments and
| found that to be a little confusing. If Your Honors could look at this
exhibit 1005, the Keith reference at column three at line 60, you'll see where
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it introduces the drawings. It starts with Figure 1 and then it says
incorporatingthe presentinvention. Andthen next it introduces the other
figures. Figures2to 17 are logic flow diagrams of subroutines involved in
the presentinvention. Thisisall a single embodiment. That's what Keith
talksabout. And I'm not sure what the counter-argument was. | didn't.
Don't believe I saw it in the briefing. But | just wanted to bring thatto Your
Honor's attention.

Finally, if you could tum with me to Petitioner’s demonstratives and
look at slide 67, please. So | wanted to make one point about Claim 5, just
for a minute, because Patent Owner raised this. So looking at the Keith
reference, the argument that we made had to do with the user's expectation
that they're not going to spend more than they wanted to spend on the
charging process. Andifthat's violated, the process gets terminated. The
point I wanted to submit for Your Honors is that thislines up exactly like the
patent. Ifyou look at the ‘391 Patent at column 13, lines 26 to 28, thisis a
quote. It says a user may specify a preference, same as claim five, for a
threshold cost for charging an electric vehicle. That is the same thing that
we see in Keith.

So finally, I wanted to make one final point on the motions. If you
look at our slide 81, we didn't have a chance to offer this yet, but this is, |
think, really revealing. So one of the documents that's at issue with the
motionsisthis Lowenthal reference, which is exhibit 1025. This is on the
face of the patent. Thiswas cited during prosecution. This document talks
about the J1772 standard. So, this attempt to use extra resources on this
exclusion and thestrikingis really contraryto the prosecution history in the
intrinsicrecord itself. So, I wanted to highlightthat for Your Honors. And
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with that, I'd like to concludeand just thank Your Honors for your time and
submit my case and see the rest of my time. Thank you.

JUDGE BARRETT: Well, notsoquick. On the slide you were just
pointingout. | wanttomake sure I understand your position. You're saying
the Lowenthal reference is intrinsic because itstitle was listed on an IDS. Is
that correct?

MR. STEIN: Well, Your Honor, Patent Owner or their predecessor in
interest, they cited thisdocument to the examiner during prosecution. It now
appearson the face of the patent. If you go to page two of Exhibit 1001, the
documentison the face of the patent, so it forms part of the intrinsic record
because it was cited during prosecution. That's the point.

JUDGE BARRETT: Okay, I understand your point. And I do have
one more question, and then I'll let you go. On ground one, Kimura,
dependant Claim 5, which was the preference selected by a participant to the
charging process. And I think, in response to one of Judge Quinn's
guestions, we were talking about that being a factory preset. At least Patent
Owner characterized it that way. And 1 don't think I've seen Petitioners say
otherwise. But, tell me, howdoes thefactory preset, if it isthat, how is that
a participant to the charging process?

MR. STEIN: Soifyou go to, I thinkthis is page 27 of our brief, but
the way we looked at that, and you can look at the patent. So, let's start with
the patent just foraminute. Soone of the examplesthatthe patent gives of
a participant,and I'd like to find the right site for Your Honor, so just bear
with me.

JUDGE BARRETT: IthinkIknow where you’re going, and it does
say participants can be beyond the user themselves.
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MR. STEIN: Exactly.

JUDGE BARRETT: The claim language itself, though, is a
participant to the charging process. So, the factory preset. How is the
factory part of this charging process?

MR. STEIN: Correct. Well, let's look at column 13, line 24. So it
says the user specified preference. It's giving us an example, maybe, for
example, a preference specified by an owner. That's kind of what we're
talking about. Or operator still within the realm. Now we get broad. It
says, or a utility provider. So utility provider is considered to be a
participant that can set this preference. If that's the scope that the
specification contemplates, then it's within the realm that a setting on a dip
switch, which is what Kimurahas, so it actually is something that would be
configurable. Andthisisdiscussed on page 27 of our petition. That's within
the realm of a participant to the charging process because they're the
manufacturer of the vehicle. They put certain settings in the dip switch and
those drive the charging processthat occurs later. So that's because of the
broad scope that's offered by the specification when it says a utility company
can be the participant that sets a preference.

JUDGE BARRETT: Okay, I understand your position.

MR. STEIN: Thank you. Okay, with that, Your Honors, I'll cede,
you know, the couple minutes | have left. And thank you very much for
your time today.

JUDGE BARRETT: All right, thank you. And Patent Owner, |
believe you have four minutes left.

MR. SHAPIRO: Okay. Allright. So, Petitioner argued that the ‘391
Patent in column 6 states that the illustrative embodiments will frequently be
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conducted under much broader, more complex sets of circumstances, and
that that language at the bottom of column six means that the embodiments
could be simpler. But what it's basically saying is that the embodiments
have to be capable of being conducted under those more complex sets of
circumstances. So it's clear the Petitioneris misreading the language at the
bottom of column 6 of *°391 Patent. Also, Petitioner argued that the. Oh,
you're going to do that one, right? The disavow. The Kimura teaches
meeting users’ preferences. But that's not true. I'm sorry, teaches that
Kimurateachesdetecting interruptions from a violation of a preference. But
that's not true because as we've stated in our in our papers, Kimura teaches
meeting a user's preference. There's no disclosure of detecting an
interruption fromaviolation of a preference. And I'm going to allow Ms.
Loizides to respond to Petitioner's other rebuttals.

MS. LOIZIDES: All right, | have three points. First of all, we did
develop our disavowal document that in our pages 3to 4 and under point 3,
including distinguishing Petitioners cases. Secondly, regarding motivation
to combine under ground 5 and Keith. Keith explains before the brief
descriptions of drawings that these figures are exemplary embodiments as
demonstrated in the accompanying drawings. And the third point is that.
And actually, on that point, Petitioner said it's a single embodiment and cites
to column nine to portions discussed in figure two and Figure 3. But
actuallyvoltageis discussed in figure five, figure 15 and figure 16. And if
you look at that, since we're on that figure, Figure 16 at block 452 shows
that you measure amps, you measure volts, and you calculate and store
kilowatt hoursandcost. Sovoltage, contraryto Petitioner's argument, is not
stored.
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And one point that | will make is that Keith teaches preventing
overpayment. Keith cannot really prevent overpayment because under Keith
overpayment, the overpayment is calculated before the battery charge
begins. So what happens is that the computer calculates the amount of
money that needs to be deposited, that money is deposited and then the
battery charging. And under Keith that is very importantbecause the station
will not give refunds. So, this has nothing to do with monitoring
interruptions. And that's all I have to say. Thank you, Your Honors.

JUDGE BARRETT: Thank you. Okay, the case is submitted but
before you log off, | will ask the court reporter if you have any questions,
guestions about spelling or anything like that.

MR. STEIN: Thank you, Your Honors.

MS. LOIZIDES: Thank you.

REPORTER: Ifyou could just stay on theline for aminute so we can
do that after the judges leave.

JUDGE BARRETT: That sounds like a good plan. Thank you
everyone and have a wonderful rest of your day.

MR. SHAPIRO: You too.

MR. STEIN: Thank you.

(Whereupon, the proceedings at 3:42 p.m. were concluded.)
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