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1 Thereupon,

2 TODD A KUHN, PHD

3 was called as a witness, and after having been first duly

4 sworn, was examned and testified as fol | ows:

S THE WTNESS: | do.

6 DI RECT EXAM NATI ON

7 BY ATTORNEY MCKINNIE

8 Q  Mrning, Dr. Kuhn. Thank you for joining us today.

9 And can you just identify your name -- full name for
10 the record, please?

11 A Todd, T-O-D-D, Alan, A-L-A-N, Kuhn, K-u-h-n

12 Q  Thank you. | just -- M name is Jason MKinnie
13 and | haven't ever net you before. |'man attorney for Matt
14  Futtere and Veteran's Innovative Products. [|'mrepresenting
15 the patent owner in this case, just so you're aware of ny

16  position; |'msure you are. But | have a couple of ground
17 rules that I'd just like to nention for you here. | would
18 like it if we could not talk over each other. So, if I'm

19 asking you a question, please give me the courtesy to let ne
20 finish the question before you answer, and | wll do ny best
21 to let you finish your answer before | ask you anot her

22 question. Do | have your agreement for that?

23 A Yes, sir.

24 Q  Have you taken any medications today that would

25 inpact your ability to recall informtion?
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1 A. | have not.
2 Q Howdid you prepare for today?
3 A Reviewing the prior art, the -- ny declaration,
4 patent office's response to your response to my declaration.
5 Q If | refer to, you know, the Flanagan patent or the
6 Lint patent, for exanple, would you understand what |'m
7 referring to?
8 A1 will.
9 Q And if you do need any clarification when ['m
10 referring to a reference or an exhibit and if you have any
11 confusion over that, please let's try to avoid any delay, and
12 if you can just, you know, ask for clarification if you have
13 any concerns.
14 Ckay. | want to introduce Exhibit 1 to this
15 deposition, and it is -- Let me share the screen.
16 (Exhibit No. 1 was marked for identification.)
17 BY ATTORNEY MCKINNI E:
18 Q Okay. Dr. Kuhn, do you see the screen that I'm
19  sharing?
20 A. | do. It's showing up pretty small.
21 Q  kay. And do you recognize this docunent?
22 A. | do.
23 Q And what is this docunment?
24 A. M declaration.
25 Q "1l represent to -- to the Board that this is
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 5
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1 Bowrar Archery Exhibit 1019 to the Inter Partes Petition filed
2 by Bowmar Archery. And you stated this is your report. Does
3 197 pages seemaccurate to be the full anount of the report
4 wth appendix?
5 A. Mne is 168 pages, | think.
6 Q Do you have that with you here today?
7 A | do.
8 Q Do you have any other documents with you?
9 A | do.
10 Q  And what do you have with you?
11 A. | have ny declaration, the patent office's response
12 to your declaration and the prior art and ancillary prior art,
13 al so.
14 Q Isit all the prior art that you've referenced in
15 your declaration?
16 A It is not.
17 Q Do you have any notes fromyour attorney as part of
18 the docunents that you have?
19 A | do not.
20 Q Do you have any notes witten on any of the
21 docunments in front of you that were not typed?
22 A. | do not.
23 Q kay. On your declaration, if | go to page 168, it
24 says "executed January 8, 2024." Is this your signature?
25 A It is.
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1 Q  And we have an Appendix A to your report. Does this
2 look accurate to sonething that you produced?
3 A Yes. It does.
4 Q  And what is this Exhibit A or Appendix A? Excuse
5 e
6 A MW CV.
7 Q Al right. I'dlike to start with your educational
8 Dbackground. According to your declaration, you went to
9 University of Central Florida and obtained a bachelor of arts
10 and a master of arts in audiology; is that accurate?
11 A It is.
12 Q Can you tell me just briefly what is audiology?
13 A It's the science of sound, the physics of sound as
14 it's related to the human condition, hearing. Physiology and
15 anatony. Acoustics.
16 Q  What would you do with an audiol ogy degree?
17 A, You would work as a licensed audiologist in a
18 hospital or referred ENT, ear, nose, and throat doctor,
19 diagnosing hearing conditions or diseases of the hearing -- of
20  hearing.
21 Q Didyou ever -- when did you graduate with those
22  degrees?
23 A. MW undergraduate degree was in 1988, and ny graduate
24 degree was in 1990. To add to that, ny -- you'd also practice
25 what's called hearing conservation which you go in industria
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1 setting and you woul d prescribe noise limting practices to
2 limt the exposure of noise to workers in a work environment
3 vis avis OSHA requirenents.
4 Q Ddyouwrk -- After you graduated 1988 with your
5 degree, did you work or did you go straight into grad school ?
6 A. | went into graduate school
7 Q  \What did you do after 19907
8 A. | began work at the space center, Kennedy Space
9 Center, here in Florida.
10 Q  What were you doing there?
11 A | was a statistician/research engineer.
12 Q  \Were you using your audiol ogy degrees?
13 A | was not. | was using my background in statistics
14 or trend anal ysis.
15 (Certified Stenographer asks for clarification.)
16 BY ATTORNEY MCKINNIE
17 Q How did you get a background in statistics?
18 A, In undergraduate, graduate school .
19 Q Was that a specific focus, or is that just part of
20 the audiol ogy degrees?
21 A It was a requirement for ny graduate degree and
22 undergraduate -- parametric and nonparanetric statistics.
23 Q Is it accurate -- fair to say that you were using
24 kind of a portion of your audiol ogy degree with your work with
25 the space center?
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1 A That's fair to say.
2 Q  And when did you -- So, how long did you work at
3 the space center?
4 A From 1990 to 2005, thereabouts. | did -- | do need
5 to add that | used sonme of ny audiol ogy degree because |
6 worked as a -- in the Lessons -- the NASA Lessons Learned
7 program which | trended mshap data and whenever there was a
8 hearing |oss case, | would use ny audiol ogy degree to go out
9 and research what was going on and provide corrective action
10 That was the hearing conservation portion of the audiol ogy
11  degree.
12 Q Ahearing loss case is that, like, for workers at
13 the space center?
14 A, Wrkers' Conp for both federal enployees and civi
15 servants and contractor personnel as well, Air Force
16  personnel .
17 Q  Wen did you attend Col onbia Southern University?
18 A. | graduated in 1996.
19 Q  What years were you there?
20 A 1995 to 1996.
21 Q Was this in-person or renote?
22 A.  Distance |earning.
23 Q Distance learning. | guess that's the old term
24 right?
25 A Yeah. | don't know what they call it now. | see
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1 all the comercials on TVwth all different kinds of nanes
2 for it.
3 Q  \Were is Colombia Southern University?
4 A It's in A abanma.
S Q Says here you got a PhD in environnental
6 engineering. Can you tell me kind of what is environnental
7 engineering?
8 A. M course of study was -- after ny -- After | |eft
9 ny first job at the space center, | went to my second one
10 which was Bionetic -- the Bionetics Corporation. | did
11  hazardous waste and bi onedi cal waste CERCLA sites, Superfund
12 site work, which was environnmental renediation work, on the
13 Kennedy Space Center in the Cape Canaveral Air Force Station.
14  So, my concentration of study with my environmental
15 engineering degree was hazardous waste, environnental
16  renediation.
17 Q So, | may have the tineline off alittle bit: You
18 worked with the space center through 2005 and that was
19  continual l'y?
20 A Yes, sir.
21 Q  But you just changed job description -- job
22 functions?
23 A Yes. | went fromone contractor to another to
24 another contractor.
25 Q  Wre you -- \Wen you say a contractor, does that
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 10
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1 mean you were enployed by the contractor then, not the space
2 center?
3 A No. On the -- at a NASA center you have NASA civi
4 servant enployees and then you have federal contractors which
5 are contracts let by NASA to private corporations. The
6 Bionetics Corporation was a bionedical |aboratory services
7 contractor.
8 Q  And so you worked for them the private contractor?
9 A | did.
10 Q  kay. So, your paycheck came fromthe private
11 corporation, not fromthe federal governnent?
12 A 1t did.
13 Q And was that the case throughout this time from 1990
14 through 20057
15 A It was. | changed to -- the contract was re -- the
16  space center, any federal contract, they rebid it every --
17 there's a certain set criteria, nunber of years, that the
18 contract is let for; they're three, five, or seven, typically.
19 After the contract was rebid when | was with Bionetics,
20  Dynam c Environnental Services won the contract, so |
21 transferred fromBionetics to Dynam c Environnental Services.
22 Q Was it this transfer to these other contractor jobs
23 the reason for why you sought an environmental engineering
24  PhD?
25 A | worked with a number of NASA scientists, PhD
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 11
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scientists then in the environmental field, and | felt that

nature of my work.

education to be qualified to at |east discuss different

| was kind of steered into the --

Q
A
Q

1

2

3

4

5 subjects and topics with themon projects.
6

7

8

9 A

Did you have a thesis for your doctoral degree?

| had a dissertation.

Dissertation. And what was your dissertation on?

It"s over ny bookshelf. You want nme to get it and

10 read you the title of it?

Q

If you need to -- generally speaking, can you tel

12 me what it was?

18 This is why | wasn't going to give it to you off the top of ny

19  head:

20  Recyclable Conmmodities, Storage Facilities, in a Price Driven

A
Q
A
Q
A

| think it would be better if | read it to you.

That's fine. Just the title, correct?
Yes, Sir.

Not the thesis?

Right. No. I'mnot going to read the whole thing.

"The Macro-Econom ¢ Efficacy and Feasibility of

21  dobal Socioeconomc System”

24 to clean up the environment by --

25 recycling comodities market, nuch |ike the stock market, for

Q
A

s there a layman's definition of that?

My dissertation was | put forth the prenise of how

into the field by the
And | felt that | needed to get nore

by initiating a globa
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1 commodities at the time which weren't being recycled: Ferrous
2 nmetals, non-ferrous netals, C&D, which is construction and
3 denolition debris.
4 Q  Was your PhD program was that full-tinme?
5 A | didit while |l was in -- while | was working, but
6 yes, | was taking it full-tine.
7 Q  \What type of courses were you taking for
8 environnental engineering?
9 A | can -- environmental law. Environmental |aw,
10 environnental renediation contracting, aquatic kinetics, the
11 environnental fate of hazardous chemcals, real estate |aw
12 with regard to environnental engineering. Those are the ones
13 | can remenber off the top of ny head, and | probably did not
14 give you the exact title of the course.
15 Q That's fine. Did you take nechanical engineering?
16 A | did not.
17 Q Didyou take any classes regarding aerospace
18  engi neering?
19 A | did not.
20 Q  Take any course work regarding aerodynam cs?
21 A | did not.
22 Q ay. So, you worked for the private contractors
23 with the the space center until 2005. \What did you do after
24 that?
25 A | noved to Maryland to open an archery broadhead
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 13
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1  business.
2 Q  What was the nane of that conpany?
3 A 2XJ Enterprises, Inc.
4 Q Did you open that conpany by yourself?
5 A. | did not. | had a partner.
6 Q W was that?
7 A Scott Mackie, Ma-c-k-i-e.
8 Q  How did you know Scott Mackie?
9 A. He and | both played for the Ceveland Indians.
10 Q That is ajob we did not go over. So, | guess you
11  were a professional baseball player?
12 A | was.
13 Q  And when was that?
14 A In 1983 to 1987. 1983 to '87, yeah.
15 Q  So you started college at University of Central
16  Florida before your career ended?
17 A Didnot. | started ny college career at Sout hwest
18 Baptist University in Bolivar, Mssouri.
19 Q Is that while you were playing or before --
20 A That's before. That was in 1979 or 1980. One way
21 or anot her.
22 Q ay. So, when you went to the University of
23  Central Florida, you already had some coursework done that
24 transferred over --
25 A Quite abit -- had quite a bit done. | had attended
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 14
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1  Southwest Baptist University on a baseball scholarship and
2 then | transferred to the University of Mntevallo in
3 Mntevallo, A abama, on a baseball scholarship. And then
4  went to New Mexico State University. And then -- and then |
5 signed wth the San Francisco Gants in 1984,
6 Q ay. So, you were a undergraduate basebal | player
7 got coursework, got credit; what were your degree disciplines
8 when you were at those other schools?
9 A. Communi cative disorders.
10 Q Wuld you say that's related to audiol ogy?
11 A It is. Comunicative disorders -- there's two
12 disciplines. There's speech pathology and audiol ogy. So, you
13 take a course track for either speech pathol ogy or audiol ogy.
14 Typically, the undergraduate work is split between speech
15 pathology with ancillary courses in audiology. And then when
16  you do your masters, it's -- the concentration is on one or
17 the other: Speech pathol ogy or audiol ogy.
18 Q That makes sense.
19 So, you noved to Maryland in 2005 to start 2XJ
20 Enterprises?
21 ATTORNEY SHULL: Object to the formof the question.
22  BY ATTORNEY MCKI NNI E
23 Q  You can answer if you understood what | was saying
24 A No. It was already -- it was already -- it was
25 already started. M business partner had already started it.
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 15
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Q

private contractor job at that time in 2003 --

A.  That would be one function --
ATTORNEY SHULL: -- object to the formof the
question.

didn't hear the entire answer.

BY ATTORNEY MCKI NN E:

Q

coul d focus your full-tine efforts on 2XJ Enterprises?

> O >

Q

operated two archery accessory conpanies: Md-Atlantic
Archery Products and 2XJ Enterprises from approxi mately 2002
to 2012.

Wien did he start it?

| want to say 2003.

Did he start it by himself in 2003?
No.

He start it with you in 20037

W di d.

Woul d you consider it a secondary job to your

CERTI FI ED STENOGRAPHER: There was cross-tal k and |

(Certified Stenographer asks for clarification.)

ATTORNEY MCKINNIE:  Let me just start it again.
When you noved in 2005 to Maryland, was that so you
Yes.

WWere you and Scott Mackie equal co-owners?

V& were.

I n your declaration, you state you founded and

| believe you've testified, then, that 2XJ

REPORTING
1S TR

1341 Moreland Ave SE, Suite 2000 Page 16
Atlanta, GA 30316 | 855.478.7376 EX. 2010

17


http://www.istreporting.com

Bowmar Archery v Veterans Innovative Todd Kuhn PH.D. 09/06/2024

1 Enterprises started in 2003. Wen did Md-Atlantic Archery
2 Products start?
3 A \Well, it would have been 2002 if that's what | put
4 in there because that's -- | don't have the exact date in
5 front of me, but if | said 2002, | assune that's when we were
6 incorporated. 2XJ was a -- was the conpany until we went from
7  Dbroadheads. And then | invented a design -- invented and
8 designed an archery arrow rest, an automatic archery arrow
9 rest.
10 (Certified Stenographer asks for clarification.)
11 THE WTNESS: Arrow rest.
12 BY ATTORNEY SHULL:
13 Q \Wat is an arrow rest?
14 A It's a part of an archery bow that the arrow rests
15 on -- | hate to be -- you put the -- the end of the arrow on
16 the string, and then then the other end of the arrow -- the
17 forward end of the arrow lays on the arrow rest.
18 Q And I'malittle confused. Which conpany were you
19 working with when you invented that?
20 A. W changed the conpany to Md-Atlantic Archery
21 Products to remove any confusion about who the -- who the
22 products were built by, the broadheads and the arrow rest.
23 And then we branched off into other accessories with
24  Md-Atlantic Archery Products.
25 Q So, would you characterize Md-Atlantic Archery
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 17
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1 Products as being products for bows; whereas, 2XJ Enterprises
2 would be arrowheads?
3 A. | would characterize themas both archery products.
4 bowhunting products.
5 Q  Was the ownership of Md-Atlantic Archery the same
6 as the ownership of 2XJ?
7 A It was.
8 Q So, for lack of a better word, you had sonme products
9 lines that you were selling through Md-Atlantic Archery
10 Products and different product |ines being sold through 2XJ
11  Enterprises?
12 A Initially. Eventually, 2XJ was rolled into
13 Md-Atlantic.
14 Q  And when did that roll-in occur?
15 A. | don't know the exact date.
16 Q Wy were they conbined?
17 A, Because an accountant told us to conbine them
18 Q Did one of these conpanies operate under the nane
19  Crinson Tal on?
20 A No.
21 Q Wt is the term-- is Cinmson Talon one of the
22  products that one of those conpanies told?
23 A, Crinmson Talon was the broadhead -- excuse me -- was
24 the broadhead line, the line of broadheads.
25 Q And who is -- who sold that |ine of broadheads?
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 18
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1 A 2XJ, initially. And then after the two conpanies
2 were rolled together, Md-Atlantic Archery.
3 Q Ddyou-- W'II discuss it later, but you
4 indicated that you devel oped 19 -- or invented subject matter
5 that becane -- ultimtely became 19 issued patents. Did you
6 own all 19 of those patents individually?
7 A. | was the named inventor, and then the broadhead
8 patents were assigned to 2XJ or Md-Atlantic; | don't remember
9 which one of the two.
10 Q  Were you conpensated for those assignnments?
11 A, You mean was | paid extra noney, or ... | don't
12 understand your question.
13 Q Dd 2XJ have to purchase the patents fromyou?
14 A No. | -- | assigned them
15 Q  Were you working for 2XJ when you invented these --
16  the technology that ultimately had beconme these patents?
17 A | wasn't -- The first patent, as best of ny
18 recol lection, was when 2XJ was incorporated, but | didn't
19 assignit after it was issued. | didn't assign it for sone
20 time after. And | don't know the years.
21 Q Sojust toclarify, the issuance on at |east sone of
22 these broadhead patents went to you directly and then |ater
23 you assigned themto 2XJ?
24 A They all went to ne, and then a -- and then | issued
25 themas far as -- as far as | can renenber. | was the nanmed
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 19
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1 inventor. There wasn't -- there weren't any co-inventors.
2 Q Did Scott Mackie do any inventing as wel|?
3 A. None.
4 Q  \Were there any other owners brought in to either
5 Md-Atlantic or 2XJ from 2002 to 2012 other than you and Scott
6  Mackie?
7 A There wasn't.
8 Q  And according to your declaration, it says that you
9 founded and operated themuntil 2012. What happened in 2012?
10 A W had a -- M. Mckie and nyself had a falling out
11 over the operation of the financials of the conmpany, and |
12 left the conpany and -- and | left the conpany.
13 Q  \hat happened to your ownership share?
14 A | assume it was dissol ved.
15 Q  So, Scott Mackie never bought you out?
16 A No. The conpany went bankrupt. And all the assets
17  were assumed by the bank.
18 Q  Wen did the conpany go bankrupt?
19 A | want to say in 2013 or so.
20 Q  After you left?
21 A After | left.
22 Q Are there still Crimson Tal on broadheads being sold
23 on the market?
24 A | think sonebody sells -- | think another company
25 usurped the name and is manufacturing themand selling them
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1 | sawthem-- a folding table booth at one of the ATA shows --
2 Archery Trade Association shows several years after the
3 conpany dissol ved.
4 Q  To your know edge, they are not related to the 2XJ
5 Enterprises?
6 A. M understanding is they're -- they were -- This is
7 ny understanding: |s that it was a couple guys that knew that
8 the conpany went under and that they were fans of the
9 Dbroadheads, and they decided that they were going to start
10 manufacturing and try to sell them
11 Q So, didthey -- To your know edge, did they
12 manufacture this -- the product using the intellectual
13 property that you devel oped?
14 A It's a-- They were direct copies of the Crimson
15 Tal on broadhead that | designed.
16 Q  (kay. Was your Crimson Tal on broadhead protected by
17 any of the patents that you owned?
18 A It was.
19 Q  So, who owned the patents at that tine and after
20 20137
21 A \Vell, 2XJ or Md-Atlantic. 2XJ or Md-Atlantic.
22 Q  And then what happened at the bankruptcy? Who
23 owned the --
24 A | was trying -- | was trying to think if the -- if
25 the bank took possession of the intellectual property which
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1 don't know.
2 Q Do you know if those patents are still active or
3 not?
4 A No, | don't. | think they've expired.
5 Q Didyoureceive any royalties for any sales of
6 products after 2012?
7 A No.
8 Q Didyou ever receive royalties for sales on products
9 prior to 20127
10 A, Royalties? No.
11 Q Didyoujust share in the profits of the company
12 with M. Mackie?
13 A | did.
14 Q \Were there profits?
15 A That's arguable. That's what led to the 2012
16  departure.
17 Q Did you have any other paid income from 2005 to
18  2012?
19 A, Yeah. | do instruction manuals for the hunting
20 industry. Mstly tree stand manufacturers.
21 Q  And do you do that through a company or just through
22 you individual l'y?
23 A Mself, individually.
24 Q And you said that's for tree stands?
25 A Yes. The majority of.
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1 Q Do you make any instruction manuals for broadheads
2 or bowhunting?
3 A. |'ve done instruction manuals for crossbows for
4  safety harnesses that are ancillary to tree stand use.
5 Q Wuld it matter in your instruction manuals --
6 Regarding crosshows, would it matter if there was a broadhead
7 or, like, a fixed blade or nechanical insert? Wuld that have
8 any bearing on your instruction manual on the crosshow?
9 A. No, because it was an instruction use manual for the
10 crossbow. It wouldn't include broadheads.
11 Q  \Were you in Mryland, then, through 20127
12 A | was.
13 Q  And then where did you live after 2012?
14 A Mssissippi.
15 Q  What did you do in Mssissippi?
16 A | worked at the Stennis, S-t-e-n-n-i-s, Space Center
17 and at the Mchoud, Mi-c-h-0-u-d. It's in Louisiana. It's
18 another NASA center.
19 Q  And what did you do at those |ocations?
20 A. | was the safety manager.
21 Q  And how long did you work in Mssissippi at those
22 jobs approxi mtely?
23 A Avyear and a half or two.
24 Q For each or total ?
25 A.  Total.
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1 Q  And then what did you do -- So, that puts you
2 around 2014. What did you do then?
3 A 2014? | guess | was sem-retired. | still did
4 consulting work for instruction manuals.
5 Q  So, since 2014 other than the instruction manuals,
6 did you receive any other paid incone?
7 A, Since 20147
8 Q Correct.
9 A Yes. Subsequently, | nmoved to Florida in 2017 and
10 started as editor of Game & Fish Magazine from 2017 to 2023,
11 full-tine.
12 Q  And what was the magazi ne?
13 A Gane, Ga-me, & -- anmpersand -- Fish.
14 Q So, you were only sem-retired for three years then?
15 A, Yeah.
16 Q And then in 2023 did you |eave that job?
17 A 1 did.
18 Q And are you now fully retired, or what are you doing
19  now?
20 A I'mstill doing some consulting work, outdoor
21 consul ting work.
22 Q Onthe instruction manual s?
23 A Yes.
24 Q Howdid you get into bowhunting?
25 A Wen | -- You want the long version?
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1 Q  Mediumversion,
2 A \Wen | was probably four or five, ny brother got a
3 plastic bow and arrow set for his birthday, and | used it nore
4 than he did. And then when | turned five or six, | got -- |
5 was -- | was given a Fred Bear Osage orange | ong bow and sone
6 arrows, and | started shooting things around the house,
7 animals. And fromthere, just kept pursuing it.
8 Q That was 1960s? 1970s? Wen would that be?
9 A 1965, '66.
10 Q  Wen did you start hunting deer or other aninals,
11 bowhunting?
12 A 1990. You said white-tail, right?
13 Q  Wen did you start shooting animals with a
14 broadhead?
15 A Probably 1970.
16 Q  And what were you shooting in 19707
17 A. Coons.
18 Q Wuldit be fair to say that you've been using bow
19 and arrow and using a broadhead since roughly continuously
20 since 1970, or were there spurts where you would go in and out
21 of the hobby?
22 A Oh, | think like any adol escent or teenager there
23 were tinmes when | did it nore and sonetines where | did it
24 less, depending on the opportunities, depending on what ny
25 friends were doing, our interests at the tine.
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1 Q And then as a young adult when you were playing
2 Dbaseball, did you still go bowhunting?
3 A1 did.
4 Q And is that where Scott Mackie -- did you introduce
5 it to Scott Mackie at that time?
6 A Ve were the Ceveland Indians, and he mentioned that
7 he bow hunted, and that was kind of our introduction to each
8 other.
9 Q  Wat type of arrows did you use, you know, in the
10  1970s and 1980s?
11 A, For the nost part, wooden. Some fiberglass.
12 Q  What about the arrowhead?
13 A Mstly an -- M next-door neighbor in ny
14 nei ghborhood gave me the -- the heads that | used. He had
15 themin a fishing tackle box, and | -- they were netal
16  broadheads. | don't know the brand or the --
17 Q \Wre they fixed blade?
18 A, They were.
19 Q  Wen did you start to try to design your own
20  broadhead?
21 A Probably 1990 or '91.
22 Q  And why did you do that?
23 A | was hunting white-tail and the performnce of the
24 ones that | had were not good, so | thought | could build a
25 Dbetter design.
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1 Q  \What type of broadhead were you using at that tine?
2 A, Various ones, but a Mizzy for the nost part.
3 Q  \Were you using nechanical broadheads?
4 A, Fixed bl ade.
5 Q  You said the performance was not good. Wat were
6 you trying to inprove on?
7 A Their flight.
8 Q Trying to make the arrow go faster?
9 A. No. Trying to make it shoot straighter.
10 Q At this tinme were you using a conpound bow or the
11 traditional bow?
12 A, A conbination of |ongbows or a compound.
13 Q Is it accurate to say a conpound bow gets nore
14  velocity on the arrow?
15 A It is. Cenerally speaking.
16 Q  \hat aspects of the broadhead were you manipul ating
17 to try and inprove themin 1990, '91?
18 ATTORNEY SHULL: Qbject to the formof the question.
19 THE WTNESS: |'mnot sure what |'m supposed to do
20 when you guys do that.
21 ATTORNEY MCKINNIE:  You can answer still answer the
22 questi on.
23 THE WTNESS: Wul d you repeat it?
24 CERTI FI ED STENOGRAPHER: | can read it back if you'd
25 li ke.
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1 ATTORNEY MCKINNIE: Thank you.

2 (The previous question was read out |oud by the

3 certified stenographer: Question: "Wat aspects of the
4 br oadhead were you manipulating to try and inprove them
5 in 1990, '91?")

6 ATTORNEY SHULL: Sane objection. Object to the form
7 of the question.

8 THE WTNESS: | -- do | answer that?

9 ATTORNEY MCKINNIE:  Yes. You can still answer the
10 questi on.

11 A. The blades -- the -- kind of everything.

12 BY ATTORNEY MCKINNIE

13 Q  \What were you changing on the bl ades?

14 A The geometry.

15 Q  How would you change thenf

16 A \Wll, | had a bin full of parts and of broadheads,
17 and | would interswap the parts and make sone parts from ot her
18  Dbroadheads fit other broadheads that | thought had better

19 aerodynamcs or... originally.
20 Q Didyouultimately create a new broadhead that you
21 felt performed better in the 1990 to 1991 tinme frame?
22 A No.
23 Q  Wen did you -- Let ne rephrase.
24 Have you been redesi gni ng broadhead bl ades
25 continuously then since 1990 to -- that 1990 to 1991 time
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1 period?
2 A, Does that include today? Up until now?
3 Q Yes. That would be up until now.
4 A. No. I'mnot -- |'mnot designing broadheads
5 currently.
6 Q  Wen did you stop designing broadheads?
7 A, Arough estimte probably 2019, 2020.
8 Q So, fromaround 1990 to about 2019, have you been
9 continuously nodifying and designing broadheads?
10 A.  Not continuously, no.
11 Q Do you recall when you first nade a broadhead t hat
12 you believed was an inprovenent over what you had used in the
13 past?
14 A Oiginally, | made a lot of themthat | thought was
15 an inprovenent, but they didn't turn out to be.
16 Q But can you identify one nodification that you had
17 sort of a eureka noment that this actually worked?
18 A, The year?
19 Q  An approximte tine.
20 A 2000.
21 Q So, from1990 to 2000, had you tried nunmerous tines
22 to inprove a broadhead?
23 A1 did.
24 Q  And what was that success in 2000?
25 A. | added airfoils to the broadhead bl ades.
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1 Q Wat did those airfoils do?
2 A, \Wen the arrow shot, the lamnar flow, the air over
3 the broadhead, induces rotational spin so it spin stabilizes
4 the arrowin the front.
5 Q Ddyoufile for a patent application or for a
6 patent protection on that?
7 A 1 did.
8 Q Didit issue?
9 A 1t did.
10 Q Didyou nake a comercial version of that product?
11 A No. Not of the prototype. There wasn't a version
12 of it, no.
13 Q \Well, was there ever a commercial version using that
14 patent technol ogy?
15 A Yes. Yeah. | thought you meant that prototype that
16 | made, if we made a broadhead that |ooked |ike that. Yes.
17  There was a commercial product fromthat patent.
18 Q  Wo sold that commercial product?
19 A 2XJ Enterprises.
20 Q Didyou ever sell a broadhead prior to 2002 tine
21 period?
22 A DidI ever sell a broadhead? No.
23 Q  \Was your technology for broadheads ever used in a
24 commercial product prior to 2002?
25 A No.
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1 Q So, isit fair to say, then, that anything that you
2 invented related to broadheads that was ultimtely sold as a
3 product would have been sold by 2XJ or Md-Atlantic Archery
4 Products?
5 A Yes.
6 Q Up until these usurpers took the Crinson Tal on
7 product line after bankruptcy?
8 A Yes. And | didn't have anything to do with
9 whoever these new people are. And | don't know if they're
10 still in business either.
11 Q ay. 1've seen in your CV that you have nunerous
12 of publications in, like, Qutdoor Life and other magazines.
13 Were you paid for those articles?
14 A | was.
15 Q  Approximately how long did you wite for Qutdoor
16 Life?
17 A | was a bowhunting editor for -- | want to say 15
18 years. Sonewhere around -- about that.
19 Q  What was that time period, time frame? Years.
20  Excuse ne.
21 A. 2000 -- 2001, sonewhere around there -- to '15, '16,
22 '17.
23 Q How did you get the job in 20007
24 A | had witten publications for other bowhunting
25 mgazines. | had witten other articles for other
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1 publications on bowhunting. And one of their advertising guys
2 was a bowhunter that worked for Qutdoor Life, and I was on a
3 comercial hunt with him And he was a fan of ny work, and he
4 recomrended ne to the Qutdoor Life staff about working for
5 them
6 Q  You said you were on a conmercial hunt. What does
7 that nmean?
8 A, That's where a manufacturer sponsors a hunt for --
9 for editors and witers.
10 Q  Wuld you have to pay for anything when you went on
11 those hunts?
12 A, Typically not.
13 Q  Has Bowrar Archery ever taken you on a commercia
14 hunt?
15 A No.
16 Q  Has Josh Bowrar or his wife Sarah ever taken you on
17 a commercial hunt?
18 A No. Never net them
19 Q Has Matt Futtere or any of his conpanies ever taken
20 you on a commrercial hunt?
21 A No.
22 Q  Have any of the inventors on any of the other prior
23 art that you have cited taken you on a comercial hunt?
24 A | don't follow.
25 Q Has M. Flanagan ever taken you on a conmerci al
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1 hunt?
2 A No.
3 Q M. Lint?
4 A No. | understand now. No.
S Q  Leichty?
6 A No.
7 Q  Krieger -- the Krieger Corporation?
8 A No.
9 Q Hendri cks?
10 A No.
11 Q M ssini ?
12 A No.
13 Q  Have you ever witten about the Flanagan patent
14  prior to this, prior to your declaration?
15 A. No. You nean like in a comrercial article?
16 Q Correct.
17 A No.
18 Q  Have you ever witten about a broadhead designed by
19 Matt Futtere?
20 A. | may have.
21 Q  Can you explain your hesitancy in that question --
22 that answer?
23 A, Wen | was a bowhunting editor for Qutdoor Life
24  Magazine | went to the ATA show every year, and | covered new
25 products. | would cover new products at the show, which
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1 included every product category, so it's very possible that |
2 could have witten about sonething he made.
3 Q Prior to this IPRissue, had you heard of Matt
4  Futtere?
5 A | have.
6 Q  What was your know edge about hin®
7 A, You nean the products that he makes?
8 Q I'mtalking about the individual, Mtt.
9 A. | didn't know anything. No specifics about him
10 Q  Had you ever net hinP
11 A | did at a ATA show.
12 Q Do you recall when that nay have been?
13 A This is a conplete guess: 2003, '04, '05, somewhere
14 in there.
15 Q Wuld it have been, like, a -- just a cursory casua
16  nmeeting or would it have been, |ike, a business
17 informational -interview type setting?
18 A. No. M standard operating procedure for a trade
19 showis | go booth to booth and | walk in and they -- M
20 media badge says Qutdoor Life; people know, for the nmost part,
21 who | am And | walk in and say, "Wat do you have new for
22 this year," and they would say, "I've got this, this, and
23 this." And then | would make note of anything that was
24 outstanding or new and innovative, and then | would wite
25 about sonmething, Iike, "New for ATA 2010." And it would be
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1 different products that | thought -- different products that |
2 thought were -- excuse me -- different products that | thought
3 were new and innovative.

4 Q Did you have any opinions about any products that

5 Mtt has devel oped that you're aware of ?

6 A Qpinions as in -- Qpinions as in what?

7 Q  Quality broadheads, innovative, not innovative?

8 A | -- | thought his Atom broadhead was innovative.

9 Q | know you indicated you have not testified as an
10 expert in the last four years in your declaration, but have
11 you ever given deposition testinony before?

12 A. | have. You nean, have | ever had a deposition

13 taken? Was that --

14 Q  Correct.

15 A. | have.

16 Q  And what was the case?

17 A It was the -- the Col onbia Bank versus me regarding
18 2XJ Md-Atlantic products.

19 Q Was it a bankruptcy issue?

20 A It was.

21 Q Ddit have anything to do with broadhead designs?
22 A It was the conpany that sold broadheads. It didn't
23 have anything to do with the design.

24 Q  Have you ever had your deposition taken in any ot her
25 case?
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1 A Not that | recall.
2 Q  Have you ever given testinony at a trial before?
3 A | have.
4 Q  And what was that case?
5 A. M business partner's divorce and bankruptcy trial.
6 Q Didthat have anything to do with broadhead design?
7 A Had to do with his divorce.
8 Q  Have you ever drafted an expert report before this
9 declaration in this |PR?
10 A. | have.
11 Q  And what was that case or cases?
12 A It was a tree-stand-related accident in Kentucky. A
13 bowhunter fell out of a tree stand and was suing the |and
14 owner.
15 Q  And who did you provide your expert testinony on
16  behal f of ?
17 A, The land owner.
18 Q Didyouultimtely have a deposition in that case?
19 A | just provided ny -- a declaration.
20 Q  Have you given a declaration in any other case
21  Dbesides that one and the present |PR?
22 A. | had a tree-stand accident case sonetime before
23 that, and | provided very cursory information on where the
24 plaintiffs or the defense attorney should go look for -- go
25 look for, or you know, go do their research or investigation.
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1 It was very nonformal.
2 Q During the patents that you got issued, did you hire
3 alawfirmto prosecute those patents?
4 A 1 did.
5 Q Didyou ever prosecute a patent in -- by yourself?
6 A | didwth the help of a co-worker at the space
7 center, the first patent | received.
8 Q  \Was that a non-broadhead or arrow base --
9 A. Non- broadhead.
10 Q Was it a arrow based patent application?
11 A It was. It was for an arrow shaft ferrule.
12 Q  Approximtely when was that application?
13 A 2001, 2002.
14 Q Is that the -- This is different fromthe airfoils
15 you were referencing earlier?
16 A It is. |It's for the arrow shaft, the ferrule, the
17 little alumnuminsert that goes inside of the arrow shaft.
18 Q  Wuld you consider yourself pretty involved in the
19  prosecution process with your attorneys?
20 A. Sonewhat.
21 Q Did you have an understanding of obviousness and
22 anticipation then prior to your work in this | PR?
23 A, Somewhat.
24 Q Didyou get a better understanding of anticipation
25 and obvi ousness because of this work today?
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 37

(1] Atlanta, GA 30316 | 855.478.7376 EX. 2010

38


http://www.istreporting.com

Bowmar Archery v Veterans Innovative Todd Kuhn PH.D. 09/06/2024

1 A | did.
2 Q  And who was it --
3 A -- you're asking ne on -- you're asking me -- It's
4 a gradient scale that we're talking about, so ny "somewhat"
5 my be expert level to laynen and ny "sonewhat"” to your |eve
6 of expertise may be novice.
7 Q | understand.
8 VWo hel ped you understand obvi ousness and
9 anticipation?
10 A, \Wo helped ne? Oiginally? The -- the co-worker
11 that | did ny first patent application with. He was a patent
12 exam ner -- ex-patent examner. And then ny Iegal counsel for
13 the prosecution of one of ny first patents was a |aw firm out
14 of Washington. And then the third patent firmwas a patent
15 attorney out of Coco, Florida, who prosecuted, | think, the
16 majority of ny patent applications.
17 Q  Now, you were asked by Bowmar Archery in this case
18 to do what?
19 A Toreviewthe intellectual property.
20 Q  Were you provided the patents such as Lint and
21  Krieger and Vandewater, or did you search those on your own?
22 A | searched -- did a patent search on ny own and with
23 the help of -- with the guidance of the patent attorney.
24 Q So, did you find the Lint patent?
25 A | don't think | found that one now.
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Q

| ook at?

And to the extent you're now asking for communications or
information that was provided between nme and Dr. Kuhn as
a part of his work product, | object to the witness
answering those questions because it's going to disclose
work product and attorney-client privilege issues.

BY ATTORNEY MCKI NNI E:

Q

identify everything that you're relying on in your opinion?

BY ATTORNEY MCKI NNI E:

Did you find the Vandewat er patent?

| did.

Did you find the Hendricks patent?

| did. | knewof it.

The Krieger patent?

| don't think that one.

How di d you conduct your patent search?

Vis a vis the USPTO

\What search terns were you | ooking for?

A long list of them Biasing, blades, barbs,
pivot point. Just kind of all the generic ternms.

Did you end up giving that work to your attorneys to

ATTORNEY SHULL: QObject to the formof the question.

Dr. Kuhn, are you aware that you have to produce or

ATTORNEY SHULL: Are you asking me that or ..
ATTORNEY MCKINNIE:  Dr. Kuhn.
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1 Q Are you aware that you have to produce, or identify
2 at least, everything that you relied on in your expert report?
3 A | assume that's so.
4 Q Didyourely on those search results fromthe patent
5 officeinlocating this prior art that you used in your
6 declaration?
7 A. For the nost part.
8 ATTORNEY SHULL: QObject to the formof the question.
9 Assumes facts not in evidence.
10 BY ATTORNEY MCKINNIE
11 Q  Was that search report attached to your declaration?
12 A No.
13 ATTORNEY SHULL: We've been going over an hour. [|'d
14 ask if we can take a break.
15 ATTORNEY MCKINNIE:  Sure. That's fine.
16 (Recess taken from10:11 a.m to 10:25 a.m)
17 BY ATTORNEY MCKINNIE
18 Q  Dr. Kuhn, did you ever devel op any mechani cal
19  broadheads?
20 A Yes.
21 Q What time period did you start devel oping those?
22 A. | have a patent on a nmechanical -- mechanica
23 actuated broadhead that we produced. | don't -- you can
24 probably look at the date of the patent and get closer to --
25 I'm-- Sonme of this stuff |'mguessing on because it's been a
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1 while.
2 Q Wuld that patent be the only product that you
3 devel oped a nmechani cal broadhead on?
4 A. | think so.
5 Q Didyou focus your devel opment more on the -- nore
6 on, | guess, aerodynam cs versus nore nechanical aspects?
7 ATTORNEY SHULL: Qbject to the formof the question
8 A | didn't really focus on anything. \Watever |
9 thought | could -- whatever -- whatever product | thought |
10 could inprove, nmostly sell, is what | focused on. | had
11 plenty of ideas.
12 ATTORNEY MCKINNIE:  |'mgoing to share with you
13 Exhibit 2.
14 (Exhibit No. 2 was marked for identification.)
15  BY ATTORNEY MCKINNIE
16 Q I'mgoing to take you to the second page here. Do
17  you recogni ze this letter?
18 A | do.
19 Q And what is this letter?
20 A It's a shot against the -- across the bow. | don't
21 know what the termis
22 Q Didyou have a part inwiting this letter?
23 A W sent alot of letters. There's a chance.
24 There's probably a good chance.
25 Q And this -- Scott Mackie is the person we were
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1 referring to earlier that was the co-owner of the company wth
2 you, correct?
3 A It is.
4 Q Andin this, he's referencing the Atom product of
5 M. Futtere. Earlier you testified that you believe the Atom
6 fromhimwas an innovative product; is that accurate?
7 A It is.
8 Q And this is the same product that you're referring
9 tointhis patent infringement letter?
10 A It is.
11 Q Do you know if you ever received a response from
12 M. Futtere or his attorney?
13 A | think we did.
14 Q Do you recall if he took the product off the narket?
15 A No. [|'msure he didn't.
16 Q Do you know if he nade any changes in response to
17 your threat?
18 ATTORNEY SHULL: Qbject to the formof the question.
19 A | don't think it was a threat. | think it was a --
20 W sent alot of letters to other manufacturers as we got a
21 lot of letters fromother manufacturers simlar to this that
22 said that we were potentially fringing on sonebody's patents
23 Dbecause there's so much -- so nuch prior art in the field that
24 it's a comon thing.
25 BY ATTORNEY MCKI NNI E
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1 Q Didyou ever sue over -- Did you ever sue based on
2 the Atom--
3 A No. No.
4 Q  Were you the one that did the analysis that woul d
5 conpare the atom product to the patent 6,918, 8487
6 A Oh, | don"t know It's 20 years ago. |It's 2000 --
7 it's 20 years ago. | don't know.
8 Q Didyou ever participate -- Let me rephrase.
9 Did you ever conpare a conpetitor product to one of
10 your patents to determine if it was infringing?
11 ATTORNEY SHULL: QObjection to the formof the
12 question. It's outside the scope of his declaration.
13 It"s direct testimony. |'Il et himanswer this
14 question, but these types of questions are inappropriate
15 for purposes of cross-exam nation.
16 THE WTNESS: Wul d you repeat the question?
17 ATTORNEY MCKINNIE:  Yes. Ms. Sparling, would you
18 read the question for nme?
19 CERTI FI ED STENOGRAPHER:  Yes, sir.
20 (The previous question was read out |oud by the
21 certified stenographer: Question: "Did you ever conpare
22 a conpetitor product to one of your patents to determne
23 if it was infringing?")
24 ATTORNEY SHULL: Sane objection.
25 THE WTNESS: You want nme to answer that?
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1 ATTORNEY MCKINNIE:  Yes, please.
2 THE WTNESS: Yeah. Yes.
3 BY ATTORNEY MCKINNI E:
4 Q So, it's possible that you reviewed the Atom product
5 and conpared it to the patent referenced in here to determne
6 if there's potential infringement?
7 A It's possible.
8 Q Is it possible that M. Futtere's attorney sent a
9 response stating that the alleged infringement was incorrect,
10 that the Atomdid not actually infringe?
11 A It's very possible. Likely.
12 Q I'mgoing to show you Exhibit 3.
13 (Exhibit No. 3 was marked for identification.)
14 BY ATTORNEY MCKI NN E:
15 Q This is patent nunmber 6,918, 848.
16 s this the patent that is referenced in the
17 infringement letter?
18 A | would assune so.
19 Q And the date of this letter to M. Futerre is
20 July 20, 2005. The issue date is July 19th, 2005. Wre you
21  waiting on the issuance of this patent before you sent out the
22  letter?
23 A. | have absolutely no idea.
24 Q Can you just tell me generally what is a broadhead?
25 A | would say it's a subcategory of arrowheads, in
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1 general, that generally include an edge that are used for
2 hunting or in war.
3 Q  You said that they have an edge?
4 A Yes, Sir.
5 Q Li ke a bl ade?
6 ATTORNEY SHULL: (bject to the formof the question.
7 A, Depends on what -- Typically, yeah. Typically.
8 BY ATTORNEY MCKI NN E:
9 Q  Does that edge do cutting?
10 A Well, no, not necessarily. It doesn't -- no. Not
11 necessarily.
12 Q  What would the purpose of an edge be on --
13 A, -- depending on the application of the broadhead.
14 Q | believe that there's a category of -- correct me
15 if I'mwong -- of a fixed blade broadhead --
16 A Yes.
17 Q -- correct? Wiat is a fixed blade broadhead?
18 A It's a broadhead that have blades that are slit into
19 slots or some kind of receiving mechanism The bl ades don't
20 nove. A fixed blade can also be -- They nmake them out of
21 sintered netal, so they're solid, one piece, but they're stil
22 considered a fixed blade. It's a general category.
23 Q Are there other general categories, like, fixed
24 Dblade --
25 A. There are.
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1 Q -- for broadheads?
2 A There are.
3 Q Can you name sone of themfor ne?
4 A, Fixed blade, mechanical, cut-on-contact, hybrid, and
5 1'd say "other."
6 Q  \Wat does cut-on-contact nean?
7 A 1t's a broadhead that's a solid blade. The ngjor
8 feature of the broadhead is the blade.
9 Q  How does that differ froma fixed bl ade?
10 A, Fixed blades have replaceabl e blades for the --
11  generally -- it's -- with -- generally fixed bl ades have
12 replaceable blades. Cut-on-contact, the -- Gkay. The fixed
13  Dblade -- or the fixed blade has a tip, a screwon tip, a point
14  that's not part of the blade. A cut-on-contact has -- The
15 tipis a portion of the blade.
16 Q Wuld cut-on-contact be like the, you know, an
17 Indian arrowhead artifact? Wuld that be like a
18 cut-on-contact?
19 A In a general sense, yes. You're conparing a -- a --
20 Q |"ma novice here.
21 A \Well, you're conparing something that's knapped out
22 of -- sharpened with a rock, but yeah, it is. Yeah. |If you
23 had to put a -- that into a category, it would be
24 cut-on-contact, | would say.
25 Q  And then, generally speaking, what is a mechanica
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1  broadhead?
2 A Inthe sinplest term something with novable parts.
3 Q  \What happens with the fixed blade broadhead when it
4 hits bone?
5 ATTORNEY SHULL: Object to the formof the question.
6 A, \What typically happens?
7 BY ATTORNEY MCKINNIE
8 Q Correct.
9 A It's the -- It's dependent on any number of
10 factors. The speed of the bow, the weight of the arrow, the
11  design of the broadhead. Sone conpanies advertise that they
12 go through the bone. Mizzy is bad through the bone. Their
13 advertising says that, you know. Depends on how fast the
14 broadhead' s goi ng.
15 Q Wuld you say it is easier to pierce a bone with a
16 fine tip or a cut-on-contact?
17 ATTORNEY SHULL: Qbject to the formto the form of
18 the question.
19 A | don't know what a "fine tip" is.
20  BY ATTORNEY MCKI NNI E
21 Q \Vell, you nmentioned Iike on a fixed blade that
22 there's atip, like, a screwon tip that's sort of separate
23 fromthe blade. Correct me if I"mwong on that description?
24 A, Repeat that one nore tine.
25 Q Wuld it be easier to pierce a bone wth a fine tip
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1 or a-- acut-on-contact blade?
2 A 1 don't -- I'mnot famliar with fine tip. |
3 don't -- |'ve never heard that term before.
4 Q Okay. Wuld it be easier to pierce a bone with a
5 fixed blade having a screwon tip or a cut-on-contact
6 broadhead?
7 ATTORNEY SHULL: Qbject to the formof the question
8 A 1'd be speculating because | don't know there -- |
9 don't know what -- anything about the set-up. It's -- as |
10 said, it's the speed of the arrow, it's the speed -- or it's
11 the weight of the arrow, it's the design of the
12 cut-on-contact; some have chisel points some are tapered
13 points. Sanme with fixed blade broadheads; the screwon tips,
14 they've got a plethora of designs. Depends on the angle of
15 inpact. It depends -- there's just so many things that --
16 Q So, is the category of a broadhead -- do some have
17  strengths and weaknesses?
18 A Yes.
19 Q  (Ckay. What -- what would a strength of a fixed
20 bl ade broadhead be, typically?
21 A Typically, the ability to change the blades. A lot
22 of -- alot of people would resharpen them That's two.
23 Q  Wat woul d a weakness be?
24 A, Their flight characteristic because they have a
25 fixed bl ade.
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1 Q Wt -- Wat makes that a weakness?
2 A It's a flat planar surface that doesn't have any
3 aerodynamc feature to it so you don't get lamnar flow across
4 the bl ade.
5 Q  Does that result in the arrow flying slower?
6 A No. It re-- it mkes the arrowflight -- |'m
7 trying to think of the word | would use -- errantly because
8 it'sgot -- it's got turbulent flow across the blade instead
9 of lamnar flow
10 Q Wuld that make it not accurate then?
11 A It makes it turbulent, the arrow fly turbulently, if
12 that's a word. So, it would -- in sone -- GCenerally
13 speaking, in sone cases it would be | ess accurate; depends on
14 the bow, the tune of the bow, the arrow shaft, it's --
15 Q Well, I'mtrying to understand. So, a fixed blade
16  broadhead flying errantly -- is | believe the termthat you
17 used -- what is that effect when it comes to trying to shoot a
18  deer?
19 A You mght mss him
20 Q  Wich that would go to accuracy?
21 A It woul d.
22 Q Wuld that also go to not being able to strike the
23 deer where you were intending to strike the deer?
24 A In that -- an inaccurate shot, yes.
25 Q  What would a strength be of cut-on-contact
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1  broadheads?
2 A, The sharper point. So, it would take less -- less
3 kinetic energy for a really sharp point, tip of the arrow, to
4 go through an aninal than other broadheads, other designs.
5 Q So, the tip on the cut-on-contact is a pretty
6 sharp -- is a sharp point?
7 A, It's dependent on the design. Sone conpanies have
8 almost blunt tips on them Sone conpanies have extrenely
9 sharp tips on them It's all -- it's all -- it's on a
10 granul ar scale.
11 Q  So, does a fixed blade, then, have a blunt tip or a
12 sharp tip?
13 A. It depends on the grind fromthe manufacturer, how
14 sharp they are. Some | would -- some | would say are not
15 sharp at all and some | would say are very sharp.
16 Q  Wen -- kay. Wen you were saying the
17 manufacturer is -- sometines they're sharp and sonetinmes
18 they're not, is that an issue of just manufacturing or an
19 issue of their design?
20 A. Bot h.
21 Q Are the blades on cut-on-contact -- |'mstruggling
22 to see the difference on your description of cut-on-contact
23 versus a fixed blade as a category.
24 A It's industry standard. You can -- You can Google
25 "cut-on-contact"” and "fixed blade" and i medi ately see the
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 50

(1] Atlanta, GA 30316 | 855.478.7376 EX. 2010

51


http://www.istreporting.com

Bowmar Archery v Veterans Innovative Todd Kuhn PH.D. 09/06/2024

1 differences between them One is a flying blade. It's
2 literally a flying blade. And the other is blades that are
3 re -- generally speaking, in a ferrule -- receptacle in a
4 ferrule with a screwon tip.
5 Q  And then on a fixed blade, the screwon tip could be
6 sharp or it could be blunt?
7 A, Varying degrees. Could be.
8 Q  And then in a mechanical, you've described that as
9 basically it has a noving part?
10 A, Deployabl e blades, typically; vis a vis noving
11  parts. The parts move. They deploy, typically.
12 Q Dr. Kuhn, I'"mgoing to show you Exhibit 4.
13 (Exhibit No. 4 was marked for identification.)
14 BY ATTORNEY MCKI NN E
15 Q Do you recognize this chapter?
16 A | do.
17 Q I'Il represent to you that this is Chapter 8 from
18 the Shooter's Bible -- The Shooter's Bible Quide to
19  bowhunting, which | believe you reference in your declaration
20 that you wote, and | believe you referenced this chapter,
21 specifically. |Is this the chapter that you reference in your
22  declaration?
23 A It is.
24 Q  And you reference in your declaration this was
25 published in 2013. When -- when did you wite this?
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1 A, The years?
2 Q  Approximtely, yes.
3 A | probably -- | probably started on it in 2010-ish.
4 Q Do you know, specifically, when you started working
5 onthis specific chapter?
6 A | don't.
7 Q  \Were you aware of the Flanagan patent at the tine
8 that you wote this?
9 A. On the top of ny head, no.
10 Q I'mgoing to zoomin here on -- | believe it was
11 kind of the last main paragraph of the text. Let nme know, can
12 you -- can you read this? It says, "Mechanicals, while
13 getting plenty of ad time, as of late..."
14 A Yeah. | canread it.
15 Q  What exactly is a deflected shot?
16 A, \Wen shooting nechanical, generally speaking,
17  depending on the design, the entry -- the angle of entry. |If
18 one blade hits at a specific angle, it can deploy that one
19 Dblade and jackknife the broadhead or the arrow off the aninal.
20 Q Do nechanical s have troubl e going through bone?
21 ATTORNEY SHULL: Object to the formof the question.
22 A. It depends on what bone, how fast the arrowis
23 going, how heavy the arrowis, which mechanical it is.
24 BY ATTORNEY MCKI NN E:
25 Q \ell, you nake --
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1 A It's very specific.
2 Q \Well, you make a statement in this chapter that it
3 requires a lot of kinetic energy for a mechanical broadhead to
4 work properly; is that accurate?
5 A Ddl say that? Are you asking ne that?
6 Q I'masking you, in general, do you recall that that
7 was a theme of this chapter to an extent?
8 A Yeah. It's a-- It's an industry-accepted norm
9 Q  That mechanical broadheads require nore kinetic
10 energy?
11 A, Generally speaking.
12 Q And is that a disadvantage for a nechanica
13 broadhead?
14 A It could be for some because you have |ess
15  penetration.
16 Q Is it accurate that you need -- in a lot of
17 mechani cal broadheads that you need a sufficient amount of
18 kinetic energy to even deploy the bl ades?
19 ATTORNEY SHULL: Qbject to the formof the question.
20 A, Yeah. There's -- each -- Each nechanical broadhead
21  would take a certain amount of mechanical -- or kinetic energy
22 to deploy the blades, yes.
23 BY ATTORNEY MCKI NNI E
24 Q | know zooming in here isn't very accurate here but
25 on this you're referencing these two mechani cal broadheads.
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1 Do you recall seeing these before, or do you recall this part
2 of your chapter?
3 A | do.
4 Q  And you state in here, "The mechanical killer and
5 the hinged fang nechanical style heads were some of the first
6 introduced to the bowhunting community; however, the invention
7 of the conpound bow with sufficient kinetic energy to open
8 these heads efficiently was al nost two decades off." Were you
9 trying to insinuate that these two broadheads didn't work very
10 well until the conpound bow becanme an option to shoot thenf
11 ATTORNEY SHULL: Object to the formof the question
12 A If you scroll down a little bit -- No, | guess up
13  Excuse ne.
14 BY ATTORNEY MCKI NN E
15 Q  Here, let me zoom out.
16 A The large -- For instance, the fang hinged, it --
17 those big lever arms and the big flat ferrule, for lack of a
18 Dbetter word, shot froma recurve woul d not have performed well
19 for the nost part. You could have a guy that's draw ng
20 200-pound draw wei ght, which probably is not going to happen,
21  but it could, and if they were shooting a regular conpound
22 bow, then they would have problens with penetration on that.
23 Same with the one on the right. Generally speaking.
24 Q Al right. You state in this paragraph where ny
25 cursor is, "Since the early 1970s, broadhead designs have nade
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1 limted progress.” You go on to state, "Looking ahead to the
2 future of broadheads and their design, it's hard to imagine
3 any real significant advancenents will be made." So, reading
4 this, is it your opinion that there was really not nuch
5 innovation between the 1970s and the time that you published
6 this book in 20137
7 ATTORNEY SHULL: Qbject to the formof the question
8 A | think I clarify that in the rest of the paragraph.
9 BY ATTORNEY MCKI NN E:
10 Q \Well, you're referencing nmanufacturing techniques
11 have inproved?
12 A Wll, and materials.
13 Q  But not design of the broadhead and its
14  functionality of the broadhead.
15 A | would agree with what | said.
16 Q  So, broadhead designs have nade limted progress
17 and when you say "limted progress,"” are you saying
18 "increasing the kill rate"?
19 ATTORNEY SHULL: Qbject to the formof the question.
20 A, They've becone -- They've becone nore efficient
21 killers.
22  BY ATTORNEY MCKI NNI E
23 Q  And so, your statenent, though, that "the broadhead
24 designs have nade limted progress,” that statement, says that
25 the design aspect of themhave made little progress in making
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1 themnore efficient killers?

2 A | believe --

3 ATTORNEY SHULL: Qbject to the formof the question.
4 Hold on. Todd, just make sure you pause just in the

5 event that | do want to object so | get ny objection in
6 before you answer your question so we're not talking over
7 each ot her

8 THE WTNESS: (kay.

9 ATTORNEY SHULL: | objected to the form question, by
10 the way.

11 CERTI FI ED STENOGRAPHER: | heard the objection, not
12 the answver.

13 ATTORNEY MCKINNIE:  Can you read the question back
14 pl ease?

15 (The previous question was read out |oud by the

16 certified stenographer: Question: "And so, your

17 statenent, though, that "the broadhead designs have made
18 limted progress,” that statenment, says that the design
19 aspect of themhave nade |ittle progress in nmaking them
20 nore efficient killers?")
21 A | think what | was referencing is the general

22 design, fit and function -- not fit and function. In function
23 and design they haven't changed nuch. They have, but it's not
24 like we went froma bag cell phone to a pocket cell phone.

25  BY ATTORNEY MCKINNI E:

REPORTING
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1 Q At thetine you wote this -- and well, at the time
2 it was published in 2013 and the time that you spent witing
3 it, had you seen a nechanical broadhead that had extended
4 Dblades through flesh but retracted blades through bone?
5 ATTORNEY SHULL: Object to the formof the question.
6 A |'mpretty sure the Gim Reaper was around.
7 BY ATTORNEY MCKINNIE
8 Q  And what was the Gim Reaper broadhead?
9 A It's the Liechty patent.
10 Q That's the L-1-E-CGHT-Y Il patent?
11 A I'massumng that's the broadhead that cane -- that
12 patent.
13 Q Didyou think the Liechty patent was innovative?
14 ATTORNEY SHULL: QObject to the formof the question
15 A. M opinion on innovation is mechanicals are using
16  springs and cans and they're pretty -- there's a lot. They're
17 all doing the sane thing at different variation. | think
18 that's what | nmeant by the -- by what | said here.
19  BY ATTORNEY MCKINNIE
20 Q | don't quite think that you answered the question
21 at least inaway that | could understand it.
22 Do you think the Liechty patent is innovative?
23 ATTORNEY SHULL: Qbject to the formof the question
24 A In what capacity? | don't -- | don't...
25 BY ATTORNEY MCKI NNI E
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1 Q \Vell, you referred to the Atom product earlier today
2 as innovative. So, you're okay with the generic description
3 of innovative at that tine, so --
4 A | wouldn't -- the Liechty patent wasn't -- It
5 didn't stand out to me as any -- | wouldn't go, "Ww, that's
6 really innovative."
7 Q So, you don't think that going -- and |'m not
8 arguing that Liechty does one way or another here, but your
9 position that blades being in an extended position going
10  through flesh and then retracting to go through bone, you
11  don't think that woul d be an innovative design, innovative
12 function?
13 A | don't know that he was the first to do that.
14 Q Do you think that would increase the efficiency of a
15 kill?
16 Dependi ng on where your -- where it hits.
17 Vell, could you give nme some exanpl es of how that
18  woul d depend?
19 A, If his broadhead hit directly into a shoul der bone
20 or a hip bone or anything, it wouldn't increase any efficiency
21 at all. Inny opinionit wouldn't. It's going to stop
22 because of the mass of the bone. |If he shot through ham
23 woul d the blades be unable to articulate, increase the
24  effectiveness of the kill? No. [It's going to just be the
25 standard cutting dianmeter of any other broadhead, depending on
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1 the cutting diameter of the head -- on the Liechty head, which
2 | don't know the cutting dianeter.
3 Q So, you don't think the Liechty patent goes through
4 bone?
5 A | didn't say that.
6 Q  Excuse me. You don't think the Liechty patent would
7 go through a shoul der or hip bone?
8 A It could. It could -- It's dependent on the
9 equipnment. |f somebody's drawn 100 pounds or 110-pound draw
10 weight and they're shooting a very heavy arrow, there's a good
11 chance that it coul d because there's so nuch an increase in
12 the kinetic energy.
13 Q Al right. So, a fixed blade broadhead, would that
14  exact same pull that you just discussed, would that go through
15 a shoul der bone or hip bone?
16 ATTORNEY MCKINNIE:  Qbject to the formof the
17 questi on.
18 A, There's a good chance.
19  BY ATTORNEY MCKINNIE
20 Q This is a basic question: Wy are there different
21 designs?
22 A, Distance, arrow weight, arrow speed, draw weight,
23 angle of attack of the arrow, how it hits, angle of the
24 animal's orientation, how he's standing, alertness of the deer
25 or not alert, tension on the nuscle tissue. There's so many
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1 variables that contribute to -- and then, you know, all the
2 variables of the design of the broadhead affects the
3 efficiency of the broadhead. |It's not just cut or dry. You
4 can't say eight, you know, --
5 Q So --
6 A -- it's situation dependent.
7 Q  Ckay. Sorry.
8 So, going back to your book, the design of the
9 Dbroadhead, you're saying, has made [imted progress in making
10 any kill nore efficient since the 1970s. That's your
11  position. You're still agreeing with that position?
12 A Oh | don't knowif I -- No. Not necessarily, now,
13 with 12, 13 years later. Well, actually, it could be 15 years
14 later.
15 Q kay. But for the time period 1970s to 2013, you
16  still stand by that position?
17 A, Generally speaking --
18 Q Oh, all right. And then you have identified the
19 person of ordinary skill in the art. Let me just pull it up
20 so you can see it while | go over it.
21 Okay. So, you stated it would be a, "Bachelor's
22 degree in the field of mechanical engineering, and/or related
23 field and at |east two years of work experience in the
24 devel opment of broadheads; or any education and experience
25 equivalent to (1)." Wat would the related field be in this
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1 person of ordinary skill inthe art?
2 A, The archery field.
3 Q Are there bachelor's degrees in archery?
4 A Sorry. Sorry. | msspoke. A technical field.
5 Q Is biology a technical field?
6 A Sure.
7 Q So, a bachelor's degree in biology and two years of
8 experience of devel opi ng broadheads; you're suggesting that
9 would be your person of ordinary skill inthe art?
10 A | didn't disagree with you
11 Q  And then the second one is, "Any education and
12 experience equivalent to (1)." So, under that prong you stil
13 have to have education and some sort of experience; is that --
14 am| reading that correctly?
15 ATTORNEY SHULL: (bject to the formof the question.
16 A It's -- it's as it reads: Any educationa
17 requirenent of a degree and the experience of two years' work
18 devel opi ng broadheads.
19  BY ATTORNEY MCKINNIE
20 Q Gay. So, a -- so, then any education -- so a
21 high-school education, plus two years of work experience in
22  devel opment of broadheads?
23 A No. Acollege degree. The equivalent of a -- a
24 bachelor's degree in the field of mechanical engineering is a
25 college degree.
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1 Q  (kay. So, your education in prong two is a

2 Dbachelor's degree?

3 A Yes.

4 Q  Now, you've stated that you have nore than the

5 ordinary skill of the art during the relevant tinme period.

6 How did you cone to that conclusion?

7 A Fromny work in the archery field designing

8 Dbroadheads, witing about the industry, all the different

9 conponents, including broadheads, my experience, the years

10 I've had experience, ny patent work, all of ny patent research
11 for getting patents.

12 Q  And you've used that experience in drafting this

13 declaration?

14 A | did.

15 Q  And you used that experience in comng to your

16  conclusions in this declaration?

17 A 1 did.

18 Q Earlier you testified that it took roughly ten years
19 Dbefore you created an inprovenent in a broadhead that you

20 ultimately then filed a patent application which was granted.
21 You're stating in this, a person of ordinary skill in the art
22 only has to have two years of experience. How did you

23 distinguish -- Howdid you cone up with the two years when it
24 took you ten to make your first inprovenent?

25 ATTORNEY SHULL: (bject to the formof the question.
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1 A Wat | said was it took me ten years to come up with
2 something that was comercially -- a comercially viable
3 product.
4 BY ATTORNEY MCKI NN E:
5 Q kay. So, you're testifying that you made -- | --
6 recalled your testinony as saying that was -- that was the
7 first inprovenent that you had nade?
8 A No. | said | had many -- |'d made many inprovenents
9 Dbut none of which -- | said that | -- As | recall, I think
10 said that | made inprovenents, but they didn't seemto turn
11 out to be inprovenents that | thought were of any consequence.
12 Sonebody el se m ght have thought they were wonderful.
13 Q | understand.
14 The patent owner proposed five years of experience
15  devel opi ng broadheads or a conbination of formal mechanica
16  engineering and experience of devel oping broadheads. Do you
17  have a problemw th that proposal ?
18 ATTORNEY SHULL: Yeah, I'msorry. | didn't hear
19 that question for some reason. M screen broke up. Can
20 you repeat it?
21 (The previous question was read out |oud by the
22 certified stenographer: Question: "The patent owner
23 proposed five years of experience devel opi ng broadheads
24 or a conbination of formal nmechanical engineering and
25 experience of devel oping broadheads. Do you have a
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1 problemw th that proposal ?")
2 THE WTNESS: He proposed five years; is that what
3 you said --
4 BY ATTORNEY MCKI NNI E:
) Q Correct.
6 A. O experience?
7 Q Correct. Five years of --
8 A. I'mnot seeing it on the screen -- ['mnot seeing
9 that on the screen, so.
10 Q No, no; this was what the patent owner wote in
11 their --
12 Oh.
13 Q -- prelimnary response.
14 A. | think that the five years is reasonable. | don't
15 think that the other nmechanical -- |'mgoing off the top of
16 ny head -- the nechanical engineering and -- Did you say no
17  experience?
18 Q  Said, combination of formal mechanical engineering
19 and experience with devel opi ng broadheads; now, there was no
20 time frame on that --
21 A.  Yeah, | don't know what -- Yeah, | wouldn't -- |
22  know | -- That's saying sonebody coul d have a nmechani cal
23 engineering degree and say that | picked up a broadhead one
24 tine.
25 Q But five years of experience devel oping broadheads
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1 without any formal education, would you agree with that
2 standard?
3 A It seens reasonable. It's arbitrary, but it seens
4 reasonabl e.
5 Q  What nmakes your standard for a person of ordinary
6 skill inthe art not arbitrary?
7 ATTORNEY SHULL: Qbject to the formof the question
8 A, Because mine is at |least two years of work
9 experience in the devel opment of broadheads. | don't think
10 his said that. | think it said experience wth broadheads.
11 BY ATTORNEY MCKI NN E:
12 Q \Well, just to-- | had stated five years of
13 experience devel opi ng broadheads, and you have |isted at |east
14  two years of work experience in the devel opnent of broadheads.
15 A Yeah. "Wrk" inplies that you're doing it
16  professionally, yes?
17 Q Is that full-tinme work or a hobby-job work?
18 A I... | think that you' re bona fides are presented on
19 the -- the totality of your background. | understand what
20 you're doing.
21 Q But to an extent, any tinme you put a year on
22 something, it's arbitrary. ['mjust trying to understand how
23 you cane up with two and the patent owner was proposing five.
24 Wy was five arbitrary but two was not --
25 A \Were did he come up with five? | don't know --
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1 Q I'mnot trying to play a gotcha game, honestly. |
2 just --
3 A | knowthat's --
4 Q -- want --
5 A -- | feel that's exactly -- | feel like that's
6 exactly what you're doing --
7 Q No, I'mnot. I'mjust trying to understand --
8 A -- you can argue --
9 CERTI FI ED STENOGRAPHER:  Excuse ne, Gentlemen
10 You're talking at the same tine.
11 A. |I'mnot sure how you can -- how you can go that
12 don't -- I'massumng that you're going to want to say that |
13 don't have experience in broadhead devel opment, so | think
14 we're playing word games.
15  BY ATTORNEY MCKINNIE
16 Q  This person of ordinary skill in the art, was this a
17  standard you devel oped or the attorneys provided to you?
18 A, Toget her.
19 ATTORNEY MCKINNIE:  Okay. |'mshow ng Exhibit 5.
20 (Exhibit No. 5 was marked for identification.)
21  BY ATTORNEY SHULL:
22 Q Wichis Exhibit 1001 to the petition. [|'m
23 representing to you that this is the Flanagan patent. Have
24 you seen this docunent before, Dr. Kuhn?
25 A. | have.
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1 Q Were you famliar with the Flanagan patent prior to
2 this IPR?
3 A. | may have been. |'ve seen hundreds of broadhead
4 patents in the prosecution of ny patents and researching the
5 prosecution of ny patents. Hundreds.
6 Q  Wen you first saw this patent in relation to this
7 IPR did it seemlike something you had seen before?
8 A | didn't make a judgnent at the time whether |'d
9 seen it or not. Never crossed my m nd.
10 Q Didyourecall seeing the subject matter of this
11 patent before?
12 A. O collapsible broadheads?
13 Q O -- of the actual invention described inthis --
14 A, 1've seen collapsible broadheads before.
15 Q But you don't knowif you've seen the Flanagan
16  disclosure before?
17 A. | don"t know, specifically, if I've seenit.
18 There's a good chance | did.
19 Q It didn't stand out to you, though, to nake a
20 statement one way or the other?
21 A It didn't stand out to ne.
22 Q Do you know if you referenced this patent in your
23 book, "The Shooter's Bible, Quide To bowhunting"?
24 A. | don't know of f hand.
25 Q Can you briefly just describe how-- First of all,
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1 would you consider this a broadhead?
2 A | woul d.
3 Q  Wuld you consider this a mechanical broadhead?
4 A | woul d.
5 Q Wuld this fit into cut-on-contact or any other
6 category of broadhead?
7 A | wouldn't think so.
8 Q Can you briefly describe how the Flanagan disclosure
9 works?
10 ATTORNEY SHULL: (bject to the formof the question.
11 A You want ne to read the abstract?
12 BY ATTORNEY MCKINNIE
13 Q \Vell, do you recall sitting here today how the
14 Flanagan disclosure -- how -- Rephrase.
15 Sitting here today, do you recall how the broadhead
16  disclosed in the Flanagan patent operates?
17 A | do.
18 ATTORNEY SHULL: Qbject to the formof the question.
19  BY ATTORNEY MCKINNIE
20 Q Can you briefly describe how it operates?
21 A, The blades are -- on the right -- excuse me -- on
22 the left are retained by that Oring, and when the -- when the
23  broadhead hits the animal, the Oring deploys, pops off. The
24 Dbiasing menber pushes the -- extends the blades, and as it
25 goes through an animal, if it hits an -- encounters something
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1 of a higher viscosity, the blades will collapse, and then the
2 Dbiasing menber will push them back.
3 Q  "Higher viscosity," would that potentially mean
4 bone?
5 A. Potentially.
6 Q  And then you said the biasing menber pushes the
7  Dblades back. At what point does it push the bl ades back?
8 ATTORNEY SHULL: QObject to the formof the question.
9 A It's dependent on what it's going through. Depends
10 on the spring tension. Depends on the speed of the arrow.
11 BY ATTORNEY MCKI NN E:
12 Q Wuld it be accurate to say that if the force
13 pushing against the blades is nore than the biasing el enent
14  force operating in the opposite direction, than the bl ades
15 woul d be retracted?
16 A They would nove in a retracted -- in aretracted
17 direction.
18 Q  And then when the force of the tissue or the bone
19 that it's going through is Iess than the biasing force pushing
20 the blades, then the blades would be noving to the extended or
21 open position?
22 ATTORNEY SHULL: (bject to the formof the question.
23 THE WTNESS: Wul d you repeat that?
24 ATTORNEY MCKINNI E: Pl ease, ma' am
25 (The previous question was read out |oud by the
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1 certified stenographer: Question: "And then when the
2 force of the tissue or the bone that it's going through
3 s less than the biasing force pushing the blades, then
4 the bl ades woul d be noving to the extended or open
5 position?")
6 ATTORNEY SHULL: Sane objection.
7 A Yes.
8 |"msorry, Jason
9 BY ATTORNEY MCKI NN E:
10 Q Is it your understanding in the Flanagan patent that
11 the bl ades slice the tissue?
12 ATTORNEY SHULL: Qbject to the formof the question.
13 A No, | don't -- | don't know how the.... | don't
14 know the function of its cutting ability.
15  BY ATTORNEY MCKINNIE
16 Q Wuld you agree that the blade menber has a cutting
17 surface?
18 A No.
19 Q No?
20 I"'mtrying to highlight this for you. "Thus, the
21 Dblade nenbers are in the extended position on either side of
22 the bone to maximze the cutting surface of the arrowhead
23 through the soft flesh of the animal." Do you still disagree
24  the blade has a cutting surface?
25 ATTORNEY SHULL: (bject to the formof the question.
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1 A, Looking at the drawings, no, | don't see a --
2 looking at the figures, no, | don't see a cutting surface.
3 see an edge. | don't see -- I'mlooking at this through the
4 plain language which doesn't reference cutting soft flesh.
5 BY ATTORNEY MCKI NNI E:
6 Q So, a blade does not nmean a cutting surface or has a
7 cutting edge?
8 A, Sone bl ades have cutting surfaces; some bl ades don't
9 have cutting surfaces.
10 Q Howcan it still be a blade without a cutting
11 surface?
12 A, \Well, you have broadheads that have practice blades
13 that are dull that don't cut anything. It's still a blade.
14 Q So, a person of ordinary skill in the art |ooking at
15 a broadhead that has a bl ade, your testinony is that they
16  woul d not understand that to have a cutting edge?
17 A. It depends on what -- on what kind of blade it has.
18 Q Just the term"blade." The definition of "blade."
19 A It's very open-ended inthe -- in-- with the --
20 with regard to broadheads.
21 Q So, "blade" can nean "dull and not cut" and "bl ade"
22 can also mean "cutting"?
23 A It could.
24 Q And that's the plain and ordinary neaning of the
25 word "bl ade"?
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1 ATTORNEY SHULL: Qbject to the formof the question.
2 A, Sone broadheads have traditional -- what you
3 would -- what you're envisioning as a blade, with a -- wth a
4 cutting edge. There's also blades on broadheads that are dul
5 and have no cutting edge. There's also broadheads that don't
6 have any bl ades.
7 BY ATTORNEY MCKINNIE
8 Q W're not talking about broadheads that don't have
9 any blades. We're discussing the term"blade." So, you --
10 Again, just to reiterate your testinony, is that a person of
11 ordinary skill in the art in broadhead design, would under --
12 woul d be very confused by the term"blade" and not know if it
13 nmeans it has a cutting edge or a noncutting edge?
14 ATTORNEY SHULL: QObject to the formof the question
15 M scharacterizes testinony.
16 A As | said, ny testinony is that a blade can nean
17  many things in the broadhead industry -- in the archery
18 industry. A blade can be sharp. A blade can be dull. A
19  Dblade can be many configurations. It's not dependent on --
20 It being a blade is not dependent on its sharpness.
21  BY ATTORNEY MCKI NNI E
22 Q kay. So, a cutting edge, though, could a cutting
23  edge be sharp or dull?
24 A O course.
25 Q  What about a cutting surface, can that be sharp or
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1 dull?
2 A, To varying degrees.
3 Q  And how do you understand the term"cutting" to
4  mean?
5 A I'mnot -- [|'mnot sure | understand what you're
6 asking ne.
7 Q  \What does "cutting" nmean?
8 A, To penetrate, to separate, to... Sonething.
9 Q | want to point out on the claim-- Nah.
10 So, does the term"blade" nean that it would have a
11 cutting surface in your opinion?
12 A No.
13 Q No?
14 | believe you may have stated something about you
15 can have a practice broadhead with a blade onit. Did you
16  nmention sonething about that earlier?
17 A I did.
18 Q And it could have a -- a dull blade on it?
19 A Typically, they do so they don't cut the target.
20 Q  So, when you shoot a practice broadhead, what
21 happens? Wat are you -- Sorry. \What are you shooting a
22 practice broadhead at?
23 A, You could shoot it at a broadhead target. You coul d
24 shoot it at a bag target. You could shoot it into sand.
25 Q So, if you shoot it into sand, does it stick into
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1 the sand, or does it bounce off the sand?
2 A. Again, it depends on a lot of factors: The arrow
3 speed, the geometric design of the broadhead bl ade.
4 Q If you're practicing at shooting sonmething, wouldn't
5 you want it to stick as to where you're shooting it at so you
6 can see it?
7 A, No, not necessarily. Depends on the design of
8 the -- of the practice head. There's sone practice heads that
9 are designed not to cut at all or not to pierce the target,
10 not to -- to do nothing.
11 Q So, it just bounces off the target?
12 A. Some do.
13 Q  How do you know, then, where you hit?
14 A Depends on what kind of target you're shooting at.
15 Q Do they put, like, paint on the end of it? |'mjust
16  trying to understand why you woul d even do this.
17 A, You could probably put a piece of paper on the
18 target. | don't know how people do it. | knowthat there's
19  Dbroadheads with practice blades that don't -- that are
20 designed not to do any danage.
21 Q Are those practice blades still nade out of netal ?
22 A | think metal is one of the compositions that the
23 Dblade could be made out of.
24 Q  Even the practice ones?
25 A. | think so.
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 74

(1] Atlanta, GA 30316 | 855.478.7376 EX. 2010

75


http://www.istreporting.com

Bowmar Archery v Veterans Innovative Todd Kuhn PH.D. 09/06/2024

1 Q  \hat does the term"biasing" mean as it relates to
2 the Flanagan patent?
3 A, Sonething that pushes against and bi ases sonething
4  fromone position to anot her.
5 Q  How do you understand the term"pivot"?
6 ATTORNEY SHULL: Sorry. The termwhat?
7 ATTORNEY MCKINNIE:  Pivot, p-i-v-o-t.
8 A Howdo | understand it?
9 BY ATTORNEY MCKI NN E:
10 Q Correct. In ternms of broadheads.
11 A It's an axis about which -- again, generally
12 speaking, it's an axis about which sonething turns.
13 Q Is a pivot point fixed or novable?
14 ATTORNEY SHULL: QObject to the formof the question
15 A It would depend on the design.
16 BY ATTORNEY MCKINNIE
17 Q So, you could have a fixed pivot point or you could
18 have a slideable pivot point?
19 ATTORNEY SHULL: Qbject to the formof the question.
20 A. You coul d have any number of different pivot points.
21  BY ATTORNEY MCKI NNI E
22 Q Are you aware of any commercial enbodi ments that
23 utilize the Flanagan disclosure in this patent?
24 A, Not offhand.
25 Q Do you agree with ne that the express purpose, at
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1 least listed by Flanagan, was to provide reliable penetration
2 of bone and maximzing cutting of soft flesh on either side of
3 the bone to increase the Iikelihood of a successful kill?
4 ATTORNEY SHULL: Object to the formof the question
5 A | believe that's what the inventor thought he was
6 doing.
7 BY ATTORNEY MCKINNIE
8 Q Do you have any reason to indicate that his design
9 as disclosed in this patent would not acconplish that?
10 ATTORNEY SHULL: (bject to the formof the question.
11 A. | can't make a judgment on how well his broadhead
12 worked.
13 BY ATTORNEY MCKI NN E
14 Q  You have no reason to believe one way or another if
15  his worked or didn't work as intended?
16 A | think in theory that it should work.
17 BY ATTORNEY MCKINNIE
18 Q Do you think that would be an inprovement over
19 previous designs if it worked in theory?
20 ATTORNEY SHULL: Object to the formof the question.
21 A As | state in ny declaration, | think there's other
22 designs that do the same thing, so | don't know that this is
23 an inprovement over anything el se.
24 BY ATTORNEY MCKI NN E:
25 Q I'mjust going to give you a hypothetical here: All
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1 things considered of the same bow strength and the sane person
2 pulling onit and the same type of bow and sanme deer, same
3 shoul der bone mass, would Figure 3 disclosure -- let's pretend
4 that it's fixed in the collapsed portion -- would that flow
5 through a bone or fly through a bone easier than the
6 disclosure in Figure 4 if those blades were fixed in the
7 extended position?
8 ATTORNEY SHULL: QObject to the formof the question.
9 It"s an inconplete hypothetical.
10 THE WTNESS: Am | supposed to answer that?
11 ATTORNEY MCKINNIE:  Yes.
12 A, Yeah. Physics would dictate, more |ikely than not,
13 the Figure 3 broadhead woul d penetrate better than Figure 4.
14 (Exhibit No. 6 was marked for identification.)
15  BY ATTORNEY MCKINNIE
16 Q kay. I'mshowing Exhibit 6 which I'mrepresenting
17 to you is Exhibit 1002, the Lint patent, that was attached to
18 Petitioner's IPR or the IPR petition.
19 Do you recogni ze this patent?
20 A | do.
21 Q Can you tell ne briefly -- Wuld you consider this
22 a broadhead?
23 A1 would.
24 Q  Wuld you consider this a -- what subtype of
25  broadhead?
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1 A, Mechanical .
2 Q Is that because it's got noving parts?
3 A Yes.
4 Q Is there any other reason why you'd consider it a
5 nechanical ?
6 A, The main reason is because of the nmoving -- the
7 ability of the parts to nove, the blades to nove.
8 Q Can you explain to me how the disclosure in Lint
9 operates?
10 A, \Wen Figure 2 goes into an animal and the blades
11 encounter something hard or viscous, it has nore force than
12 the biasing spring's tension, the blades nove, they
13 articul ate.
14 Q You're referring to Roman nunmeral 19 as a bl ade?
15 A | am
16 Q And you're aware that Lint, discloses Roman
17  numeral 19, as a barb; are you aware of that?
18 A | am
19 Q So, you are changing the term"barb" to mean
20 "blade"?
21 ATTORNEY SHULL: Object to the formof the question.
22 A.  Blades and barbs -- To define a barb in the
23 bowhunting industry, in the archery industry, it refers to the
24 orientation of the blade or the barb to the ferrule. If it's
25 less than 90 degrees, |ess than perpendicular, thenit's
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1 considered a barb. So, you can have bl ades that are barbs.

2 You can have -- You can have bl ades that are |abel ed bl ades

3 that are barbs. So, in the bowhunting world, the archery

4 industry, the terms can be interchangeable, generally.

5 BY ATTORNEY MCKI NNI E:

6 Q Well, I still haven't heard a definition of what a

7 blade is. So, are you telling nme that the barb is in -- in

8 this patent, this barb is interchangeable with a blade, the

9 tern?

10 A Yes. Yes.

11 Q  WII you agree with me that when Lint's disclosure
12 penetrates flesh of any kind, the barbs are retracted into the
13 closed position as shown in Figure 3, correct?

14 ATTORNEY SHULL: QObject to the formof the question
15 A.  \Wen the broadhead enters the animal, the blades are
16  biased to the open position, and when they encounter a force
17 greater than the biasing force, they retract.

18  BY ATTORNEY MCKINNIE

19 Q And then you agree with nme that they don't open

20 again until it has stopped penetrating the animal?

21 A No. No. No, | don't agree. They can open -- They
22 articulate just as the Flanagan bl ades do.

23 Q Is that based on your understanding of the

24 specification?

25 A, That's based on ny understanding of the entirety of
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1 the patent.

2 ATTORNEY MCKINNIE: M. Sparling, could you read
3 back his answer? Not this |ast one, but the one before
4 that .

5 (The previous answer was read out |oud by the

6 certified stenographer: Answer: "No. No. No, | don't
7 agree. They can open -- They articulate just as the

8 Fl anagan bl ades do.")

9 BY ATTORNEY MCKI NN E:

10 Q Wuldit surprise you to learn that the term"bl ade"

11 is not once nmentioned in the Lint patent?

12 A Surprise me? No.

13 Q Is "blade" a synonymfor "barb"?

14 A, In the bowhunting world, yes. Could be.

15 Q Is it "yes" or "could be"?

16 A Yes.

17 Q So, it is a synonymfor a barb?

18 A (Wtness nods head.)

19 Q Okay. Dr. Kuhn, I'mgoing to show you Exhibit 7.
20 This is US Patent Nunmber 6,695,726. Do you recognize this?
21 (Exhibit No. 7 was marked for identification.)

22 A | do.

23 BY ATTORNEY MCKINNIE

24 Q Andis this a patent that you're the inventor on?
25 A | am
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1 Q And it doesn't appear to have any assignment on its
2 face. So, thisis a patent that you currently still own?
3 A. | think the bank probably owns it.
4 Q kay. So, you believe it was probably assigned with
5 the X-- the 2XJ -- XJ2 -- you believe it was assigned to the
6 conpany?
7 A Yes.
8 Q Al right. Can you read the name of this?
9 A, Arrow Bl ade Locking System
10 Q And what is this patent describing, generally? I
11 can scroll for you.
12 A, Describes the way the blades are held in the
13 ferrule.
14 Q  Now, would you describe these as barbs?
15 A, \What are you pointing to?
16 Q Wuld this patent nake sense if we did a
17  "find/replace blade" and changed every term"bl ade" to "barb"?
18 A, Could you do that? |Is that the question?
19 Q Right. Wuld that be accurate?
20 A. You could do that.
21 Q (kay. Didn't you state that a barb had to be
22 90 degrees less than the angle between -- the rear angle of
23 the ferrule and the bottomof the unit that was sticking down?
24 ATTORNEY SHULL: (bject to the formof the question.
25 A, Generally speaking.
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1 BY ATTORNEY MCKI NN E:

2 Q So, I'mlooking at these blades on Figure 6 and

3 those don't appear to be 90 degrees down fromthe ferrule,

4 correct?

5 A. Correct.

6 Q So, that doesn't meet your definition of "barb"

7 though, does it?

8 ATTORNEY SHULL: QObject to the formof the question.
9 THE WTNESS: Coul d you repeat that?

10 ATTORNEY MCKINNIE: Pl ease.

11 (The previous question was read out |oud by the
12 certified stenographer: Question: "So, that doesn't
13 nmeet your definition of "barb" though, does it?")

14 ATTORNEY SHULL: Sane objection.

15 A In the archery industry, you can have a bl ade that

16 is not configured in a 90-degree as | defined it. And as |

17  spoke, generally, there are some barbs that are bl ades that

18 are sharpened, that are known to sonmeone in the -- an expert,
19 that are 90-degrees, that are sharp but are considered bl ades
20 or barbs. And that goes back to 1945, the Zw ckey patent,

21  where he discloses barbs, blades, that are sharpened, that do
22 not have the geonetry -- the general geometry that | spoke of.
23 ATTORNEY MCKINNIE:  Qbj ection as nonresponsive as an
24 answer to the question.

25  BY ATTORNEY MCKINNI E:
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1 Q I'Il ask you again: Does the blade that is show ng
2 on Figure 6 neet the definition of a barb? Yes or no?
3 A. | said generally. GCenerally. There's exceptions to
4 every rule.
5 Q Is Figure 6, yes or no, a bharb?
6 ATTORNEY SHULL: (bject to the formof the question.
7 BY ATTORNEY MCKINNIE
8 Q  Excuse me. Is the blade that's shown on Figure 6 a
9 blade or a barb?
10 A, Could be a barb.
11 Q So, it is a barb?
12 A. It could be defined as a barb.
13 Q This is your patent, Dr. Kuhn. s this a barb or
14 not?
15 A It can be a barb or a bl ade.
16 Q So, your entire patent could be "Arrow Barb Locking
17  System" and you coul d replace every nention of "blade" in
18 this specification with the term"barb" and that woul d be
19 accurate in your mnd?
20 A, Cenerally speaking, a blade can be a barb and a barb
21 can be a bl ade.
22 Q  What about for this patent, Dr. Kuhn? |'m asking
23 you about a specific instance. Not generally. This patent.
24 ATTORNEY SHULL: (bject to the formof the question
25 It"s asked and answered.
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1 A | said that it can be considered a barb.
2 BY ATTORNEY MCKINNIE
3 Q  Ckay. Thank you.
4 |'mgoing to refer back to Exhibit 3. And again
5 this was another patent that you had, Dr. Kuhn. Thisis in
6 your description of the prior art relating to broadhead
7 arrowheads, and you state on here, "As the tip enters the
8 intended target, the blades slice a region much greater in
9 dianmeter than the arrow shaft.” Now, thisis -- You're
10 referencing the prior art, so in this instance, you're
11 referencing a blade that cuts; is that accurate?
12 A It is.
13 Q So, in your opinion, the term"slice" is now
14 nodifying how you define the word "bl ade"?
15 ATTORNEY SHULL: (bject to the formof the question
16 A As |'ve said before, a blade does not necessarily
17 have to cut. We discussed that. Blades -- blades on an
18 archery broadhead, the preferred enbodinment is for themto be
19 sharp, but that doesn't mean all blades are sharp.
20  BY ATTORNEY MCKI NNI E
21 Q Are you aware that barbes are -- broadheads that
22 have a barb on themare banned in at |east a few states in the
23 United States?
24 A | am
25 Q Do you know if those laws ever use the termthat the
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1 blade is banned?
2 A Are you asking me if the blade is banned or if the
3 broadhead --
4 Q Are you aware of any laws in the United States where
5 that -- they banned the use of a blade on a broadhead?
6 A, Depending on the geonmetry that turns a blade into a
7 Dbarb, yes, they're illegal --
8 Q But do those |aws describe themas a blade or as a
9 barbh?
10 ATTORNEY SHULL: (bject to the formof the question.
11 ATTORNEY MCKINNIE: Let nme rephrase.
12 BY ATTORNEY MCKINNIE
13 Q I'masking you a very specific question: Are you
14 aware of any state |aw that bans the term-- using the term
15  "blade" on broadheads?
16 ATTORNEY SHULL: Qbject to the formof the question
17 Now, it's way outside of any scope of his declaration.
18 don't know why we're even going down this route. "Il
19 | et himanswer this question, but it's now --
20 ATTORNEY MCKINNIE:  -- the notice --
21 ATTORNEY SHULL: -- information. Has he opined on
22 I ssues of state law with respect to where certain
23 broadheads are banned? | don't think so, so --
24 ATTORNEY MCKINNIE:  Qbjection --
25 ATTORNEY SHULL: -- way outside the scope of this
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1 deposition. I'll ask -- I'Il let himcontinue to ask a
2 few nore questions on this point, but if you're going to
3 continue to go down this road and waste his tinme and our
4 time, then, you know, we may have an issue to go with the
5 PTAB. This is not what cross-examnation is for.
6 BY ATTORNEY MCKI NN E:
7 Q  Can you answer the question, please?
8 A.  Broadheads that have a -- have a geometry which
9 keeps themfrombeing extracted froman animal, the blade is
10 considered a barb so they are illegal.
11 Q But you're not aware of any law that uses the term
12 blade as a ban on an arrowhead?
13 ATTORNEY SHULL: Qbject to the formof the question.
14 Same objection. It's asked and answer ed.
15 A, The blade -- they banned the broadhead.
16 BY ATTORNEY MCKINNIE
17 Q Do you agree with ne that the Lint disclosure does
18 not discuss using the barb as a cutting surface or having a
19 cutting surface?
20 ATTORNEY SHULL: Object to the formof the question.
21 A | think that it -- | don't think. It does show
22 cutting surface.
23 BY ATTORNEY MCKI NNI E
24 Q You think it does or it does not?
25 A It does.
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1 Q It does. \Were does it show a cutting surface?

2 Wuld you like me to show you the figures?

3 A Figure 1.

4 Q  And what is the cutting surface?

5 A It's the -- it's the edge on the Dbl ade.

6 Q You're referencing Roman nuneral 19 that is referred

7 to as a barb by Lint; is that accurate?

8 A I'mreferring to the edge that's obvious in that

9 draw ng.

10 Q And you're stating that is a cutting edge?

11 A | amstating it's a cutting edge.

12 Q And you're stating that that is deployed while in
13 the flesh of the animal while the arrow is noving?

14 A. That is deployed in the animal as the broadhead is
15 noving through and it has an edge. You asked ne what a bl ade
16 was, and | said that it's a-- it's part of a tool or a

17 device, sonething to that effect, that generally has an edge.
18 Q  Does that edge need to be a cutting edge or a

19  noncutting edge?

20 A The edge |'mreferring to is the edge that the

21 patent owner refers to. The patent owner says that for a

22  broadhead to be lethal, it has to have three things: An edge,
23 velocity or speed, and pressure. That has an edge. You can
24 assunme it's going to have speed and pressure when it hits the
25 animal, so yes, that is a cut -- that's a lethal cutting
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1 surface. It's a lethal blade, sharpened-edged blade. That's
2 his definition.
3 Q But the edge, just to reiterate or just to make sure
4 | fully understand: The edge has to have pressure and
5 velocity behind it to nake it a cutting edge?
6 A No.
7 Q No? Can you explain that for ne again?
8 A Sure. That edge has a geonetry that -- that edge
9 has a geonetry that if you push that through, something's
10 going to cut.
11 Q So, it hasto -- it has to be noving, in other
12 words; nmaybe | just wasn't phrasing that right.
13 A knife sitting on the table is not cutting
14 anything, correct?
15 A Rght.
16 Q So, it has to be noving through it to cut, correct?
17 A. Generally, yeah.
18 Q kay. I'mreferencing page 45 of your declaration
19 where it says, "first blade nenber," and it's pointgin -- it
20 appears to be pointing to that Roman nuneral 19, those are
21 your annotations, correct?
22 A Yes.
23 Q And again, Lint refers to 19 as a bharb. You are
24 referring to it as a blade, correct?
25 A, Correct.
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1 Q Now, in your report -- and |'m paraphrasing -- you
2 make a statement that | -- to the extent the board disagrees
3 that the barb can be a blade nember, you assert it would be
4 obvious to change the barb of Lint into a blade nenber; is
5 that accurate?
6 ATTORNEY SHULL: | object to the formof the
7 question. You're mscharacterizing his direct testinony
8 that's set forth in his declaration. [|f you want to ask
9 opi nion about his specific opinions -- or ask questions
10 about his specific opinions, specficially refer to where
11 in his report you're talking about instead of
12 par aphr asi ng.
13 ATTORNEY MCKINNIE:  Dr. Kuhn, can you answer the
14 question, please?
15 THE WTNESS: | don't know where -- you guys | ost
16 ne.
17 Where, specifically, are you referring to?
18  BY ATTORNEY MCKINNIE:
19 Q Dr. Kuhn, let's -- I"Il just nmove on here a little
20  hit.
21 Do you recall that you utilized the Lint reference
22 as an anticipation-based reason to invalidate the Flanagan
23 clains?
24 A | do.
25 Q  And do you recall that anticipation means every
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1 element nust be disclosed in the prior art to invalidate the

2 patent at issue?

3 A | do.

4 Q  Was there a portion of your report where you al so

5 argued that Lint, by itself, would be obvious because you can

6 swap out the barb for the blade menber?

7 A | recall that.

8 Q  And why did you make that argunent in your

9 declaration, if you believe --

10 ATTORNEY SHULL: (bject to the formof the question.
11 BY ATTORNEY MCKI NN E:

12 Q -- the blade -- the barb of Lint is a blade nenber?
13 A, Because one skilled in the art woul d know that that
14 is a cutting blade, barb, whatever you want to call it. W're
15 getting hung up on definitions, but that is a blade that woul d
16  cut, even though they call it a barb.

17 Q \ell, what | do understand is on the obviousness

18 rejection when you state that you could swap out -- you coul d
19 change the barb to a blade, how is that possible when the barb
20 is already a bl ade menber?

21 ATTORNEY SHULL: Object to the formof the question.
22 It mscharacterizes his Direct testinony.

23 A It would be obvious to anybody skilled in the art to
24 know that that would function -- in formand function exactly
25 like the Flanagan patent because those barbs/ bl ades,
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1 either/or, cut tissue when they go through an ani mal because
2 they have an edge. They have speed and they have pressure.
3 BY ATTORNEY MCKINNIE:
4 Q I'mgoing to refer you to page 82 of your
5 declaration, and you state here at the bottom "However, it
6 would have been obvious to a person of ordinary skill in the
7 art tosinply -- to add a sharp edge to the first blade menber
8 disclosed in Lint because a person of ordinary skill in the
9 art would know that the sharp edge facilitates expeditious
10 cutting of flesh, expedited hemorrhaging, which ultimately
11 leads to a humane discharge of the animal and flight
12 characteristics." Are you stating here -- Wy would a person
13 of ordinary skill in the art make any change when the barb is
14  already a bl ade?
15 A It was an inprovenent because the quintessentia
16 lethality of a broadhead would be to have as sharp a surface
17 as you coul d possibly have; not nerely an edge, but as sharp
18 as you coul d possibly get it.
19 Q  But doesn't a person of ordinary skill in the art
20 already know that a barb is a bl ade?
21 A, People would know that a barb coul d be replaced by a
22 blade or a blade by a barb.
23 Q So, you're saying in one breath that it would be
24 obvious to a person of ordinary skill in the art to change the
25 barb to add the sharp edge to the barb --
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1 A This was --

2 Q -- another breath, you're stating that a person of

3 ordinary skill inthe art would already know that the barb is
4 a blade; is that accurate?

5 ATTORNEY SHULL: Object to the formof the question.
6 A, This was added for this reason exactly, for sonebody
7 saying that that's not a blade, that's a barb. It's not

8 sharp. It was conbining Lint with Mnisini that says that the
9 optimal design for a barb would be to be sharpened.

10 BY ATTORNEY MCKINNIE

11 Q \Vell, inthis, I"'mjust referencing Lint only, not
12 Lint in conbination with Mnisini or Krieger unless

13 m sunderstood your declaration.

14 A | think what | said was -- when --

15 ATTORNEY SHULL: Can you bl ow the screen up?

16 Because it's real small, mcroscript font.

17 ATTORNEY MCKINNIE:  Sure. Any particul ar spot?

18 ATTORNEY SHULL: So, you're referencing the portion
19 of his Direct testinony relating to ground three. Now,
20 you're going back and claimng that your questions are
21 limted to his opinions with respect to ground one. So,
22 which is it?
23 BY ATTORNEY MCKI NNI E
24 Q Are there two different persons of ordinary skill in
25 the art, Dr. Kuhn?
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1 A, Pardon ne.
2 Q Are there two different persons of ordinary skill in
3 the art for ground one versus ground three?
4 A, You've lost me.
5 ATTORNEY SHULL: Object to that formof the
6 questi on.
7 BY ATTORNEY MCKINNIE
8 Q "Il nove on. It's fine
9 Al right. 1'mgoing to show Exhibit 8 which is
10 Exhibit 1006 to the IPR petition. It's the -- representing
11 it's the Krieger patent.
12 Dr. Kuhn, do you recognize this?
13 A | do.
14 (Exhibit No. 8 was marked for identification.)
15  BY ATTORNEY MCKINNIE
16 Q And what is this disclosure show ng?
17 A, Shows the -- adding a sharp edge to increase your
18 aerodynam ¢ efficiency.
19 Q And it's increasing that aerodynam c efficiency by
20 sort of changing the angle or spiraling of the blades as it
21 relates to the shaft, correct?
22 A, It's sharpening the blades to make them cut through
23 the air nore aerodynamcally.
24 Q That's your interpretation of what the specification
25 says? |'ll reference you to colum one, line 51.
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1 A I'mtrying to find ny copy.
2 Q | can zoomin for you if that makes it easier.
3 A Sorry. Go ahead.
4 Q ay. So, | zoomed in. Can you read line 51 here?
5 s that clear?
6 A | canread it.
7 Q  And then when you go up to the next part, where does
8 it state that it's a sharp blade?
9 A, Can you refer me where in ny declaration where we're
10 | ooking?
11 Q  Says, colum one lines one through two, "This
12 invention relates to arrows and nore particul arly arrowheads.
13 Krieger is directed to arrows and nore particularly to
14 arrowheads..." Okay. There it is. Al right. | stand
15 corrected.
16 So, here they're saying wings or blades; again
17 you're nmaking sort of a distinction that blades don't
18 necessarily have to be a super sharp edge to make it a bl ade?
19 A To be lethal.
20 (Certified Stenographer asks for clarification.)
21  BY ATTORNEY MCKI NNI E
22 Q Now, do you agree that Krieger also discloses
23 changing the orientation of the blades to increase
24 aerodynam cs?
25 A In addition to, yes.
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1 Q Do you have any denonstrative data that shows how
2 sharp the edge needs to be to make any sort of measurable
3 difference -- measurable change in the speed of an arrow?
4 A In the speed of an arrow?
5 Q O accuracy.
6 A. No, | don't have any.
7 (Exhibit No. 9 was marked for identification.)
8 BY ATTORNEY MCKI NN E:
9 Q ' mgoing to show you Exhibit 9 which is Exhibit
10 1005, Mnisini, to the IPR petition.
11 Do you recogni ze this docunent?
12 A | do.
13 Q  And what is this disclosure show ng?
14 A It's showing that in a preferred enbodi ment that the
15 barb woul d be sharpened to cut through flesh of the fish.
16 Q You agree with nme that Mnisini's barb is exposed
17  even before depl oyment, correct?
18 A As | said, thisis to demonstrate in a preferred
19  enbodiment that a barb would be sharpened. There's lots of
20 enbodinents in the prior art talking about sharpening barbs to
21 increase their cutting -- their ability to cut. As |
22 mentioned, Zw ckey was probably the first to do it in 1945.
23 Q  But again, though, this sinple question: You'd
24 agree with ne that the barb that is disclosed in Mnisini even
25 inthe retracted state still has an outside edge exposed to
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1 flesh when it enters into tissue, correct?
2 A | would not agree because | don't know where the --
3 you -- depending on the grind on the barb where you start and
4 stop.
5 Q \Vell, sothis portion right here that I'm-- [|'[l
6 zoomin --
7 A | can see it.
8 Q You're stating this edge right here is not exposed
9 toflesh as it enters into a target?
10 A Yes, it is exposed.
11 Q Now, | want to refer you back to Lint. Wuld you
12 agree, on Figure 3, that this barb, for what you're referring
13 to as a blade, 19, is not exposed --
14 ATTORNEY SHULL: QObject to the formof the question
15  BY ATTORNEY MCKINNIE
16 Q --tofleshas it is enteringin --
17 ATTORNEY SHULL: Qbject to the formof the question.
18 A No. I'mlooking at Figure 2 is howit would be shot
19 and it is exposed.
20  BY ATTORNEY MCKI NNI E
21 Q InFigure 2 it is exposed, correct, but in Figure 3
22 it is not exposed?
23 A, Nunber three is when they're going into the
24 retracted position.
25 Q Right. But whenit's in the retracted position
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1 it --inlLint, it is fully retracted, correct --

2 A That's after it's been --

3 ATTORNEY SHULL: Qbject to the formof the question.

4 Let's nmake sure we're not talking over each ot her.

5 THE WTNESS: Sorry, Jason

6 ATTORNEY MCKINNIE: Wi ch Jason?

7 BY ATTORNEY MCKINNIE

8 Q So, you'd agree, though, that the barb shown

9 in 19 -- for simplicity's sake, reference Roman nuneral 19,

10 when it is fully retracted as shown in Figure 3 is not exposed
11  to the flesh?

12 ATTORNEY SHULL: Qbject to the formof the question.
13 A Wat ['msaying is you're conparing two different --
14 You're saying that the -- if Hendricks is shot or -- \What was
15 the other patent?

16 BY ATTORNEY MCKINNIE

17 Q Mnisini.

18 A That figure is the same as Figure 2 when it's going
19 through the animal. This is after it's gone through the

20 animal and they've retracted the bl ades.

21 Q I'mjust looking at the structure.

22 A If the question --

23 Q  Hypothetically, if Figure 3 on Lint, is penetrating
24 into the flesh, there is no outside edge of Roman numeral 19
25 here that is capable of cutting or slicing tissue?
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1 ATTORNEY SHULL: Qbject to the formof the question.
2 A Figure 3 is not when it's penetrating the animal
3 It's after it's been shot through the animal and they want to
4 retract it. It's not the same as Mnisini. But that's in
5 retraction. That's pulling it out. That's after Figure 2.
6 BY ATTORNEY MCKI NN E:
7 Q  That's your understanding of Lint?
8 A, That's ny understanding of what we're |ooking at
9 there.
10 Q  The general -- Wuld you agree that the general
11  nature of a barb is to help retain the arrowwthin the
12 tissue?
13 ATTORNEY SHULL: Qbject to the formof the question.
14 A No, | wouldn't.
15  BY ATTORNEY MCKINNIE
16 Q  What would be the purpose of a barb, then, in your
17 opinion?
18 A, You said the general purpose of a barb?
19 Q Correct.
20 A | would say that the -- GCenerally speaking, that it
21 was to keep an aninal attached to the tether. And it also
22 could be used as -- to cut through the flesh. Depends on what
23 the design is. Sone broadheads have barbs on themand they
24 sharpen the backs -- they sharpen the -- Going back to what
25 you said earlier about the geonetry of a blade making the barb
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1 being outlawed, originally, the first broadheads that were
2 ever made had bl ades that were considered barbs -- both barbs
3 and bl ades and they sharpened -- they'd sharpen the barb
4 portion.
5 Q So, what was the effect on the animl?
6 A, The effect on the animal was a dual cut going in and
7 comng out.
8 Q  Was that considered inhumane, or do you have an
9 understanding as to why that woul d be a probl enf?
10 A It was considered more efficient, the ability to cut
11 going in and going out. It would be nore humane because it
12 woul d express -- it would cause the animal to expire quicker
13 Dbecause you're increasing the lethality of the broadhead and
14 the bl ade, the barb.
15 Q Was it ever a problemthat if you did not have a
16  barb where the portion that was angled 90 degrees rearward, as
17 we'd nentioned earlier for generally a barb if you did not
18 have that, would it be easier for an aninmal to potentially
19 renove an arrow or have it fall out after being shot than with
20 a barb?
21 A. The reason for the lawis so the animal can't
22 theoretically pull the arrow back out.
23 Q So, in that instance, the barb would help keep the
24 arrow or broadhead inside the aninal?
25 A In that instance, the broadhead woul d be able to
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1 be-- with the sharpened barb, woul d make it nore lethal.
2 Q Wenit's pulled out?
3 A The -- as it's being pulled out.
4 ATTORNEY MCKINNIE:  |'"ve probably got about another
5 30 to 40 mnutes, GQuys. You want to take a quick break
6 real quick? 1'd like to use the restroom
7 THE WTNESS: Pl ease.
8 (Recess taken from12:27 p.m until 12:40 p.m)
9 ATTORNEY MCKINNLE: Al right. Dr. Kuhn, I'm going
10 to share Exhibit 10 which is -- "Il represent to you it
11 I's Exhibit 1003 of the IPR petition and it is to the
12 Vandewat er patent.
13 (Exhibit No. 10 was marked for identification.)
14 BY ATTORNEY MCKI NN E:
15 Q Do you recognize this?
16 A | do.
17 Q And it states here that it has a filing date of
18  March 16th, 2009, which is after the filing date of Flanagan.
19 Were you told by your attorneys that there was a provisional
20 application that created the -- that allowed for this to be
21  priority -- or be prior art?
22 A | -- | believe | state that in ny declaration.
23 Q Didyou review the provisional application?
24 A Generally.
25 Q Gkay. I'mgoing to start by review ng enbodi ment
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1 one; actually, start with enbodinent two, which is described
2 as Figure 7, 8, 9 through 12, | believe.

3 Can you describe how this enbodi nent of Vandewat er
4 works?

5 A, The arrow shaft is shot and that inpacts the anim
6 of 225 and 224, open the blades to the depl oyed position,

7 and -- and then they -- they lock as in Figure 8 and they

8 pivot on 236.

9 Q 2367

10 A Yeah.

11 Q Didyou want ne to go back a figure?

12 A. No. [|'ve got them here.

13 Q So the blades, once they reach the -- So, in

14 Figure 7 they're in a retracted position, correct?

15 A, Correct.

16 Q Figure 8 they're in a deployed extended position
17 correct?

18 A, Correct.

19 Q And then they're locked in the extended position,
20 correct?

21 A. Correct.

22 Q And then the blade can -- Once it's formed this
23 unitary blade as shown in figure 11, it can rotate along this
24 pivot point, 216; is that accurate?

25 ATTORNEY SHULL: (bject to the formof the question.

REPORTING
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1 A Yes.

2 BY ATTORNEY MCKINNIE

3 Q Now, in this enbodiment as drawn, there was no

4 reference to a biasing element in the drawing; is that

5 accurate?

6 A \Well, a reference that these draw ngs can include

7 this 300 series. So, there was not -- To answer your

8 question, that drawing, no, there's not a biasing el enent.

9 Q So, the 300 series would be the third enbodi nent,

10 correct?

11 A Figures 15, 16, yeah.

12 Q  So how does this enbodi ment work?

13 A, The broadhead enters the animal, 324, and 325, push
14 the bl ades open -- not push the blades open. They begin

15 noving the blades in an aft direction biasing elenent three --
16 if | get the nunbers right 323, retaining element -- if | get
17 the nunbers wong; | apologize. Retaining elenent 323 hol ds
18 the blades closed. 3 -- The 317 pushes the blades -- biases,
19  excuse ne, the blades into an open position, and then --

20 Q  Excuse me. \Wich one biases themto the open

21 position?

22 A 317. 317. It both retains and --

23 (Certified Stenographer asks for clarification.)

24 A It both retains and hiases. And then Figure 18

25 shows the bl ades depl oyed and the biasing el ement/retaining
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1 elenment articulates on that pin sliding left toright to bias
2 the bl ades.
3 BY ATTORNEY MCKINNIE:
4 Q  Wen the blades as shown in -- \Wen you said that
5 the blades nove towards the aft direction, are they sliding
6 wthin that slot that |ooks |ike 313 maybe on Figure 177
7 A | believe it --
8 ATTORNEY SHULL: QObject to the formof the question.
9 THE WTNESS: |'msorry. Jason Shull, | didn't hear
10 what you said.
11 ATTORNEY SHULL: | object to the formof the
12 questi on.
13 A Yes. They slide.
14 BY ATTORNEY MCKI NN E
15 Q  And then once they reach the deployed state on
16  Figure 18, they are |ocked; is that accurate?
17 ATTORNEY SHULL: Qbject to the formof the question.
18 ATTORNEY MCKINNIE: Let nme rephrase that.
19  BY ATTORNEY MCKINNIE
20 Q They are |ocked to the deployed or extended
21 position?
22 ATTORNEY SHULL: (bject to the formof the question.
23 A | don't know if they're [ocked or not.
24 BY ATTORNEY MCKI NN E:
25 Q Do you agree with ne that Figure 15 shows the bl ades
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1 inaretracted position?
2 A | do.
3 Q And you agree with me that Figure 18 and 16 show the
4  Dblades in an extended position?
5 A | do.
6 Q Are you aware if the blades can then return back to
7 the retracted position as shown in Figure 157
8 ATTORNEY SHULL: QObject to the formof the question.
9 A Do | knowif they can return back to the -- go from
10 18 to 15?
11 BY ATTORNEY MCKI NN E:
12 Q Correct.
13 A | would say they probably could. Well, yeah. They
14 could go back
15 Q What force allows themto go back to 15?
16 A \Well, the user can put themback to 15, or
17 theoretically, if it went through the animal and you pulled it
18  back out.
19 Q Going back to this second enbodi ment, again, would
20 you agree Figure 10 is the retracted position and Figure 11 is
21 the extended position of the blades?
22 A 10 is retracted and 11 is deployed, yes. | would
23  agree.
24 Q  And these bl ades are | ocked because of the tabs on
25 item 222, correct?
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1 ATTORNEY SHULL: Qbject to the formof the question.
2 A. Yes. They can |ock.
3 BY ATTORNEY MCKINNIE
4 Q And there is no intent on Vandewater that the bl ades
5 on the second enbodi ment return fromthe deployed position to
6 the retracted position within the animal during its course of
7 the flight?
8 ATTORNEY SHULL: QObject to the formof the question.
9 A I'mnot sure what that -- what that matters given
10 the clains of Flanagan.
11 BY ATTORNEY MCKI NN E:
12 Q I'masking you that question.
13 A Wuld you repeat it one nore tinme?
14 (The previous question was read out |oud by the
15 certified stenographer: Question: "And there is no
16 intent on Vandewater that the blades on the second
17 enbodi ment return fromthe deployed position to the
18 retracted position within the animal during its course of
19 the flight?")
20 ATTORNEY SHULL: Object to the formof the question.
21 A \Well, yeah, they do because, as it goes through --
22 S0, they're deployed in Figure 11, as it goes through,
23 those -- that pivots on 216, and depending on which way it
24  pivots, it goes back to the retracted position. The retracted
25 position defined in Flanagan isn't -- isn't how you're
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1 depictingit. It's sinply the first -- how would | describe
2 that? The first and the second and the distance -- the
3 greater distance of the second nenmber has nothing to do with
4 the broadhead folded up, if that answers your question.
5 BY ATTORNEY MCKI NNI E:
6 Q So, you're stating that because the blade, as shown
7 in Figure 11, can pivot around 216, 213, the blade may end up
8 Dbeing sort of in the position that is shown in Figure 10; is
9 that correct?
10 A. Correct.
11 Q Now, when it -- \Men Figure 11 -- [|f 213 were to
12 nove into that position, 212 would not also be in that
13 retracted position, though, would it?
14 A It would not.
15 Q  And then what is the element that is putting blade
16 213 back out to the extended position?
17 ATTORNEY SHULL: Qbject to the formof the question.
18 A There isn't an element in that figure described that
19 the patent says that the 310 and 210 drawi ng figures, the
20 conponents in 310 can be used on -- on the 200 series.
21  BY ATTORNEY MCKI NNI E
22 Q Correct neif I'mwong, | think what you're
23 referencing is in the first enbodi ment where it discloses this
24 engaging el ement?
25 A No, I'm--
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1 Q -- biasing; is that accurate or no?

2 No.

3 No?

4 Are you relying on enbodi nent three, then, as the

5 retaining and biasing el enent, and you're stating that that

6 Dbiasing and retaining elenment is alnost 3177

7 A, For application for drawing -- to Figures 8 -- is

8 that -- No. W have 4. Yeah, that -- Sorry. Figure 11

9 Yeah. That biasing and retaining element to go onto -- could
10 be used on Figure 11

11 Q  How does the biasing el enent work on -- for 317?

12 A, \Wen the blades are deployed, it -- it biases the
13 322, that knob, that |obe, and the blade's in the extended

14 position.

15 Q Soit's your interpretation in this figure, then

16 that Figure 18, that the blades can then nmove in -- back into
17  Figure 15 position and they can slide along that --

18 A No. I'msorry. | msspoke. That's not -- That's
19 not what | neant to say. That can be -- they will move back
20 into the retracted position as defined by the clains in

21 Flanagan when they pivot to the left or right according to the
22 first nenber and second member increasing or decreasing the
23 distance.

24 Q Are you aware that Flanagan requires a biasing

25 elenent to bias the blades to the extended position?
1[S|TFEEE 1341 Moreland Ave SE, Suite 2000 Page 107

(1] L) Atlanta, GA 30316 | 855.478.7376 EX 2010

108


http://www.istreporting.com

Bowmar Archery v Veterans Innovative Todd Kuhn PH.D. 09/06/2024

1 A It's 317.
2 Q  \Were is the spring on 317?
3 A \Well, in the body of the patent it says the biasing
4 element. They don't disclose -- they disclose the use of a
5 spring, but they don't -- they don't showit. These aren't
6 manufacturing draw ngs, and somebody skilled in the art would
7 know that you could add a spring to that, although you
8 wouldn't need to add a spring because as soon as it hiases to
9 the left or the right, it's decreased the first and second
10 distance as required by Flanagan.
11 Q  So Vandewater describes 317 as a pivot limter. How
12 do you interpret that phrase "pivot limter"?
13 ATTORNEY SHULL: Qbject to the formof the question.
14 A I'mlooking at Figure 18, and by the descriptions of
15 the figure with the -- the post 321 and that slotted channel,
16 323, let's both -- He cancall it a pivot limter. It's a
17  Dbiasing el ement because that pushes the blades left and right
18 as they pivot on 316.
19  BY ATTORNEY MCKINNIE
20 Q  But the blades, would you agree, though, that the
21  Dblades act as unitary action as shown in Figure 18? Once
22 they're deployed, simlar to our conversation about the -- the
23 second enbodinment, if 313 is pushed, as you're saying, back to
24 the retracted position, blade nenber 318 is not in the
25 retracted position; is that accurate?
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1 ATTORNEY SHULL: Qbject to the formof the question.
2 A | would say in one enbodinment that would be
3 accurate.
4 BY ATTORNEY MCKI NN E:
5 Q In the third enbodi nent?
6 A Yes.
7 Q Then you're stating that it automatically returns to
8 the center position?
9 A No. | didn't state that.
10 Q  Wuld you agree that the apparent purpose of
11 Vandewater is to pivot the blade along that pivot point when
12 it strikes sonething of a harder density on one side of the
13 broadhead? |Is that accurate?
14 A Let me -- this -- This summarizes it: "An
15 arrowhead -- an arrowhead for use with an arrow in archery
16  includes the body at |east one blade pivotally nounted ..
17 (Certified Stenographer asks for clarification.)
18 A I'mjust -- I'mreading the abstract. Let ne
19 skip down. "The blade has a cutting edge and a rear edge, the
20 rear edge having a notch and the blades pivot relative to the
21 body in about a pivot axis between the generally centered
22 position and an angled position. The retaining mechanism
23 engages with the notch of the blades when the blade is in the
24 center position inpeding pivotal novement of the blade about
25 the pivotal connection.” So, the foundation of the designis
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1 to--innyopinion, in nunber -- in Figure 18 in the depl oyed
2 position when sonething strikes, say, 313 or 319, sonmewhere on
3 the blade, it allows the blade to pivot to a retracted
4 position froma depl oyed position.
5 BY ATTORNEY MCKI NNI E:
6 Q I'mgoing to go back to your declaration, Dr. Kuhn,
7 1I'mlooking at aim1l on -- |It's page 65 of your
8 declaration. |It's in your claimchart in reference to the
9 element, "At |east one biasing nmenber biasing the first and
10  second bl ade menmbers towards the extended positions." You're
11 citing in here, Figures 7 through 12, and you're also, then,
12 citing biasing element 36 which is a ball bearing and a notch,
13 though, it's in enbodi ment nunber one. Does this refresh your
14 menory?
15 A | think Figure 2 as the ball bearing and the notch.
16 Q Andin Figure 2, the biasing elenent is biasing
17 against that ball bearing, correct?
18 A It is.
19 Q  Going back to enbodinent three, if you | ook at
20 Figures -- Figure 17 and | ook at the pivot point, 316, is the
21 Dblade -- First, is that pivot point in the forward end, in
22 your opinion?
23 ATTORNEY SHULL: Can you repeat the question
24 please? | didn't hear it.
25 (The previous question was read out |oud by the
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1 certified stenographer: Question: "Coing back to
2 enbodi ment three, if you look at Figures -- Figure 17 and
3 | ook at the pivot point 316, is the blade -- First, is
4 that pivot point in the forward end, in your opinion?")
5 ATTORNEY SHULL: Object to the formof the question.
6 A, \When the blade noves to the aft position as we
7 talked about, sliding to the aft position, it noves into the
8 pivot position as described in Vandewater -- as described, so
9 the blade noves into the pivot position with the pivot pin on
10 the forward end of the blade as shown in Figure 18.
11 BY ATTORNEY MCKI NN E:
12 Q  So, your suggestion, if I'munderstanding correctly,
13 is that the pivot point is not determned until it's at
14  Figure 18; is that accurate?
15 A It could pivot anywhere along the line, but the
16  pivot position is the forward position, 318.
17 Q 316 you nean, or 3 --
18 A 316. | apol ogi ze.
19 Q So, you're saying you can pivot anywhere along that
20 slot, trench, whatever you want to refer to it, 313A and 312A
21 it can pivot anywhere along that slot --
22 A It can nove. |t can nove.
23 Q Andif it were to pivot as shown in Figure 17, would
24 that be the forward end, in your opinion?
25 A. No. The forward end is depicted in Figure 18.
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1 Q | want to go up to colum eight. Let me just go
2 through the figures here. So, isit -- I'"mreferring to
3 Figure 1, the first enbodiment, because that is the one that
4 has the drawings at |east of this engaging element. It is
5 your understanding, then, if this blade were to hit bone on,
6 let's say, 18 and push 18, as you would say, it would go into
7 aretracted position in your termnology, you d agree with me
8 there's nothing that would automatically return it back to the
9 center, correct?
10 ATTORNEY SHULL: (bject to the formof the question.
11 A In the body of the patent it says you can use the
12 elements in the 300 series, so you would -- one skilled in the
13 art would know that you coul d take those el ements that we were
14 just talking about for the latter figures and use themon
15 Figure 2, Figure 1
16 BY ATTORNEY MCKINNIE
17 Q And so you'd add in that 317 pivot limter?
18 A, Sonething -- something along that line. | would
19  know that you would put a biasing el enent, something --
20 something like -- like described in those figures.
21 Q  So, even though in enbodiment three you're still
22 suggesting that you would have to add a spring in there --
23 A No, |'mnot.
24 Q -- not shown in the draw ng?
25 A No, |'mnot.
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1 Q (kay. So, as drawn, you're suggesting, for
2 Figure 18, you push 313 into a retracted position and it wll
3 automatically bounce back to an expanded position?
4 A That's not what the clains say in the Flanagan
S5 patent.
6 Q Well, I'masking you about Vandewater in Figure 18.
7 A If that was -- Ckay. So, if that was going -- I'l|
8 answer your question then: [|f that was going through an
9 animal and 319 or 313 got pushed, then yes, it would return
10 generally to the center position.
11 Q  What is pushing it back to the centered position?
12 A, \Watever it was encounting what it was going
13 through.
14 Q So, it's the forces acting on the blade that are
15 making it in the centered position?
16 A O -- The answer is yes. O you could add a
17 spring, which it says you can do.
18 Q  But again, there's no spring shown on the draw ng?
19 A, They expressly say that it's not shown, but no, it's
20  not shown in Figure 18.
21 Q The only spring that is shown in Vandewater on the
22 figures is Figure 2; is that correct?
23 ATTORNEY SHULL: Qbject to the formof the question
24 A Yeah. That's -- | would agree.
25 (Exhibit No. 11 was marked for identification.)
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1 BY ATTORNEY MCKI NN E:
2 Q I'mgoing to show you Exhibit 11 which is -- |'[l
3 represent to you it's Exhibit 1012 to the petition. And
4 you're pronouncing it as the Liechty?
5 A. Liechty.
6 Q Liechty. Are you famliar with this patent?
7 A | am
8 Q Were you famliar with this patent prior to this
9 dispute?
10 A | was.
11 Q  And you stated -- | believe you said that you
12 thought that the Gim Reaper conmercial enbodinent was rel ated
13 to this patent?
14 A | said | think it could be. The reason why | say
15 that is the guy that owns -- the patent owner owns Gim Reaper
16  broadheads.
17 Q Is GimReaper a brand of -- like, the Crinson
18 Talon, like it's a line of broadheads, or is it a conpany
19  nanme?
20 A | thinkit's the -- | --
21 Q O both?
22 A | think it's -- | think both.
23 Q  kay.
24 A | don't know for sure. The broadhead's called the
25 GimReaper.
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1 Q  (Ckay. Thank you.

2 A If that's what this is depicting. | don't -- it's

3 Dbeen years since |'ve seen -- |'ve held one and used one or

4  touched one or --

5 Q | under st and.

6 Can you tell ne briefly howthis -- how the

7 disclosure in Liechty works? Qperates. Excuse ne.

8 A Figure 2, that broadhead is shot; 58 contacts the

9 animal. The force on 58 overcones the biasing of the -- the
10 locking of the spring at the bottomof the blades and the

11 Dbl ades extend, and then as it goes through an aninal, let's
12 see -- that's figure -- sorry. Figure 5, that's a-- that's
13 the drawing of it going through an animal. The blades are

14 biased by 80 and maybe 82, two lines on the spring. And they
15 pivot about -- pivot point 70, and the arrows show the

16  direction of the biasing.

17 Q Andthat's urging -- So, Figure 1 and 2 are show ng
18 the blades in the retracted position?

19 ATTORNEY SHULL: Qbject to the formof the question.
20  BY ATTORNEY MCKI NNI E

21 Q Figure 51is showng the blades in the extended

22  position?

23 A No.

24 ATTORNEY SHULL: (bject to the formof the question
25 A Actually -- Actually, Figure 5 shows themin the
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1 retracted position and the arrows indicate the direction to

2 push theminto the deployed position; thus, increasing the

3 distance between the first and second bl ade menber to the

4  ferrule.

5 BY ATTORNEY MCKI NNI E:

6 Q  So, your suggestion is Figure 5 is not show ng the

7 Dblades in a deployed position. You' re show ng that's show ng

8 that in a retracted position?

9 A | am And | believe the abstract pretty nuch

10 delineates howthis -- what | just said -- Well, let's see.
11 "When the arrowhead penetrates an object, the blade edges are
12 disengaged fromthe holding el enents. The blades freely

13 rotate to an open position with the other opposing blade end
14  of each blade rotating away fromthe body urging -- the urging
15 force continuously urges the cutting edges of the blade in a
16  forward direction when the blades are in the open position

17  further slicing uncut and unpenetrated tissue."

18 Q  But even though the specification says it goes into
19 an open position, you're suggesting that it's actually going
20 into a retracted position?

21 A \Well, by definition-- 1'"mlooking at this fromthe
22 Flanagan clains. |'mnot interpreting what the -- what he

23 calls stuff. It's like the pivot limter versus a biasing

24 element. And Figure 5 as noted by 80 or 82, the spring, you
25 can see that the spring is nearly conpressed but not
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1 conpletely conpressed so that those blades could go further
2 down into a further retracted position. And then if you | ook
3 at Figure, say, 3 or 4, too, the spring, you can see that the
4  spring will open up in Figure 5 and push the blades forward to
5 a deployed position, so mmcking the Flanagan patent.
6 Q  But the pivot point, though, is 52, correct?
7 A It is.
8 Q  And you're suggesting that is at the forward end?
9 ATTORNEY SHULL: Object to the formof the question.
10 A The forward end of what?
11 BY ATTORNEY MCKI NN E:
12 Q \Vell, let's go look at Claim1l for Flanagan. "A
13 ferrule having a rearward end configured for attachment to the
14 shaft and an opposite forward end with the ferrule body
15 extending therebetween." So, let's look at Liechty. Would
16 you say --
17 A Go back, would you? | -- | was --
18 Q Sure.
19 A. Your mnd works a lot faster than mne does.
20 ATTORNEY SHULL: | think it would be also hel pful if
21 you nmake reference to where he's making this opinion in
22 his declaration. |It's unclear what you're referring to.
23 When you reference his opinion in here, you' re not
24 centering on his direct testimony, so it's vague and
25 anbi guous.
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1 BY ATTORNEY MCKINNIE
2 Q  So, under daim1l under the first element, the
3 first elenment paragraph it says, "A ferrule having a rearward
4 end configured for attachment to the shaft and an opposite
5 forward end with a ferrule body extending therebetween.
6 "The forward end of the ferrule defining the forward
7 tip of the arrow and being fixed with respect to the ferrule
8 Dbody." So, let's look at Liechty. Wuld you agree that 32
9 appears to be pointing to a-- tothe tip, to the forward end
10 of the ferrule?
11 ATTORNEY SHULL: Object to the formof the question.
12 It mscharacterizes his direct testinony. That's not
13 what his testinony is.
14 A Yeah. | was going to say where are we referencing
15 ny -- ny declaration?
16 BY ATTORNEY MCKI NN E:
17 Q Dr. Kuhn, I"masking you a question: 1Is 32 the
18 forward tip on Liechty?
19 A \Well, your assunption was that in Figure 3 that was
20 the retracted position, so...
21 Q So, you're suggesting --
22 A It's not.
23 Q -- thisis the retracted position? Your position is
24  Figure 5is retracted, correct?
25 A, Correct.
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1 Q Is 32 the forward tip of the ferrule body?
2 A Let's go on ny declaration where we're tal king about
3 this. Can you refer me to that?
4 ATTORNEY SHULL: O you can just turn to that,
5 Dr. Kuhn. Just turn to where your declaration -- where
6 you' re making that statenent.
7 A. | don't know exactly where that is. | don't want to
8 get wapped around terms that one inventor is using that don't
9 apply to-- to the -- what we're tal king about in the patent.
10  The Fl anagan patent.
11 BY ATTORNEY MCKI NN E:
12 Q \Well, you can go to 154
13 A Okay.
14 Q  Those are your annotations. The words were added by
15 you; is that accurate?
16 A, That's correct.
17 Q So, you have a forward end. You have the ferrule
18  You have the rearward end. So, now | want to reference back
19 to Flanagan where it says, "A first blade menber having a
20 forward end pivotally interconnected with the ferrule body and
21 an opposite rearward end." So, you're suggesting that it's
22 interconnected at the forward end -- |'mnot entirely
23 understanding why you're referencing that as the forward end
24 when it's clearly at the back of the ferrule on the broadhead.
25 A | think -- | think, as | said, Figure 5 depicts what
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1 theissueis, whichis retracted versus deployed, the biasing
2 menber, the direction of the biasing.
3 Q \Well, let's look at page 156.
4 A The image that is on the right with the bl ades at
5 90-degree angle to the --
6 A | think we -- | think we need to | ook at Figure 5 on
7 155.
8 Q well, I -- ay. Wat did you want to tell me
9 about it?
10 A It says, "lllustrate in Figure 5 annular spring --
11 (Certified Stenographer asks for clarification.)
12 A I'msorry. | don't know why | keep doing that.
13 "Liechty Il discloses this requirenent of claiml. Liechty
14 discloses: As illustrated in Figure 5 annular spring 80
15 drives continuously urges cutting edge 54 of each blade 50 in
16 a forward direction, further slicing or cutting -- or further
17  slicing uncut or unpenetrated tissue."
18  BY ATTORNEY MCKINNIE
19 Q So, looking at page 156, though, you're
20  acknow edging the blade is noving in the, quote, forward
21 direction, which puts it nore towards close to the ferrule
22 body, correct? | nean, that's swnging that outside -- where
23 you have that second end is swinging up towards the ferrule
24 body, correct?
25 A, Increasing the distance of the first -- between the
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1 first and the second end.

2 Q  Now, howdid you arrive --

3 A Are you -- Are you asking me if those bl ades

4 rotate, they're going to rotate all the way up?

5 Q They're rotating towards that direction though

6 correct?

7 A, They're being biased -- biased up.

8 Q Only when a force is being applied against them

9 correct?

10 A, Wen they're being shot -- Wwen it's in Figure 5
11 when it's being shot through an animal, here's a force being
12 applied to the blade menber, correct.

13 Q So, how does it end up at the figure that you' ve

14 added on 1567

15 A That's just -- | think in retrospect -- in

16  retrospect, | think that that's an exaggerated illustration.
17 | think it should be -- Figure 5 should be here and then the
18 annotated or the -- the illustration that -- on the right,

19 could be like this. | think the exaggeration is what is

20  confusing because it goes fromhere, to here, to here, to

21 here, to here. That was an exaggeration to show you that the
22  blades were being urged in a forward notion.

23 Q Do you have any data to back that up as to where it
24 would be or why you'd be -- you're saying that's wong now?
25 ATTORNEY SHULL: (Onject to form
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1 A I'mnot saying it's wong.
2 BY ATTORNEY MCKINNIE
3 Q Sorry. An exaggeration
4 A. I'mnot saying it's an exaggeration. |'msaying --
5 I'msaying that -- that it shows an exaggeration of the blade
6 novenent. They can nmove fromanywhere in between there. The
7 Delta could be a mllimeter. It could be a centimeter. It
8 could be -- as long as it's increasing the first -- as long as
9 the distances between retracted and depl oyed are increased.
10  Doesn't say how nuch, in Flanagan, it needs to be increased or
11  decreased. It just says that they increase or decrease.
12 Q Could it be possible that that spring could rotate
13 those blades all the way back up?
14 A No.
15 Q Wy not?
16 A \Well, because if you look at Figure -- I'mnot on
17 Liechty. | think we're getting off on a tangent here because
18 all that matters is when the -- when the broadhead i s going
19 through the animal as in Figure 5, it's not going -- the
20 bl ades are not going to be urged into that position. They're
21 going to be urged forward but not to the -- as what you called
22 the retracted position.
23 Q And you're just -- | nean, does the specification
24 say that?
25 A One skilled in the art would know that. | don't
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1 think that every single thing is going to be delineated in the
2 specification. That's my opinion as the expert and having
3 designed lots of broadheads with springs.
4 Q Just so we're clear, the drawing that you have on
5 156, though, every drawing that you have in which the bl ades
6 are at a 90-degree angle to the ferrule body are ones that you
7 generated that were not in the Liechty patent, correct?
8 ATTORNEY SHULL: QObject to the formof the question.
9 A Figure 5is in the Liechty patent. The noted
10 drawing on the right is -- Yes. That's how ! nodified that
11 draw ng.
12 BY ATTORNEY MCKINNIE
13 Q Right. Page 156 and 158, it -- essentially, | was
14 just trying to get a --
15 A It was illustrative because when | read the Liechty
16  patent, you can get wapped around the axle -- excuse ny
17 street lingo; whatever it is. You can get wapped around the
18 axle about the words used: Deployed, retracted. And if
19 you're not paying attention with the patent, with the
20 mechanism how the mechani smactually works, you can go, oh
21 that's not the same thing. But it is. Figure 5 shows you
22 that it's the same thing. Deployed, retracted, urging the
23 Dbl ades forward; yes, it's going through an animal. And no,
24 it's not going to get to the -- to the annotated figure on the
25 right.
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1 Q Al right. Last patent. This is Exhibit 12.

2 ATTORNEY SHULL: Let's take a quick break. We've

3 al nost gone for an hour. | need a bio break.

4 (Recess taken from1:29 p.m until 1:36 p.m)

5 THE WTNESS: Can | nmake -- can | add a note to --

6 the -- | think that |'mconfusing -- |'mconfusing Jason.

7 Not nmy Jason, but the other one.

8 The Figure 5 the annotated one, when | said that

9 the -- I'musing the word "exaggerated," that's the --

10 Did I |ose you?

11 BY ATTORNEY MCKI NN E:

12 Q I'mtrying to find the picture.

13 A, The one on the right -- the one on the left -- |'m
14 struggling to make nyself... The one on the left is whenit's
15 going through the animal. And the blades are being urged

16  forward increasing the distance, and the figure on the right
17  shows how that -- how those bl ades can be urged forward. And
18 depending on the viscosity, whatever the broadhead on the |eft
19 is going through, those blades can be urged forward al ong sone
20 linear line or -- toget it tothe -- if it'snot -- if it

21 went -- if it went through a stomach, a void stomach or a

22 lung, then the blades could be urged the way they are noted on
23 the right side. That's to show -- does that nake sense? | --
24 that's -- | --

25 Q If | understand you, you're suggesting that if the
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1 force going against the blade while going through the aninal

2 the weaker that force is then the nore biasing force, in your

3 opinion, fromthe spring noves those blades to the forward

4 position?

5 A Yeah. It's -- it's the -- the amount of force on

6 the blades as it's going through the animal in Figure 5. It's

7 a balancing act between Figure 5 and the annotated -- | hope

8 annotated is the right word -- figure on the right where the

9 Dblades are perpendicular to the ferrule. The more viscous it
10 is, they're going to stay further down. The |ess viscous, the
11 further up they go. And if you went through a lung that has
12 no viscosity -- let's argue that it has air -- then the blades
13 could be urged into that position on the right. | didn't want
14 ny word "exaggerated" msinterpreted. That's all | had.

15 Q  And how did you reach the conclusion that they could
16  be at that 90-degree angle?

17 A By one skilled inthe art. [It's just urging the

18 bl ades forward.

19 Q  There's nothing in the specification that expressly
20 told you the blades could be at this 90-degree angle if they
21 were going through lung tissue or stomach tissue?

22 ATTORNEY SHULL: (bject to the formof the question.
23 A 1t's dependent on the viscosity or the hardness of
24 whatever the blades encounter in Figure 5. |f there's less

25 hardness, the blades are going to nove forward further. |[f
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1 it'snore-- |If it's harder, the blades going to nove further
2 Dback; hence, the spring on the -- The reason why is
3 Dbecause -- now, |'mnot on the right -- the blades -- The
4 spring is the key on the right. It shows the spring extended.
5 So, that's -- Inny opinion, that's the extent of where the
6 Dblades wth go.
7 Q That's -- in your opinion, that's the maxi num anount
8 is -
9 A That's --
10 ATTORNEY SHULL: (bject to the formof the question.
11 A -- we're kind of -- we're kind of nitpicking now.
12 That's ny opinion as one skilled in the art after building and
13 designing broadheads that have springs that bias the bl ades.
14 (Exhibit No. 12 was marked for identification.)
15  BY ATTORNEY MCKINNIE
16 Q Al right. Let's -- | don't know if | introduced it
17 or not. Exhibit 12 is Exhibit 1013 to the I PR petition, and
18 it isthe -- referred to as the Hendricks patent.
19 Dr. Kuhn, do you recognize this?
20 | do.
21 Q And this is entitled A Spearhead Wth A Sw ngabl e
22 Barb. And it is your opinion that "barb" can -- is a synonym
23 for "blade" --
24 A It is.
25 Q --inthis patent, correct?
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1 A It is. |It's also my contention that anyone skilled
2 inthe art could ook at the -- look at the figures with that
3 26 and know that can be a bl ade.
4 Q Do you recall what the purpose of this invention
5 was?
6 A. Do | recall what the purpose of this invention is?
7 Q Correct. O the Hendricks patent. [|'Il just
8 reference you here to colum one where it says, "The cocking
9 action between the barb and the catch permts the barb to be
10 quickly closed and the head withdrawn fromthe target with
11 only a mninmmexpenditure of time and effort on behalf of the
12 weapon user." \Wen you read that, do you understand that to
13 nmean this invention is intending to create a faster way to
14 renove a spear that has a barb on it fromthe animal that it
15 was pushed into?
16 ATTORNEY SHULL: Qbject to the formof the question
17 A, \Wat the inventor's purpose as stated there, to me
18 as one skilled inthe art is of |ittle consequence because
19 what | do -- did, is | look at the -- we're back to pivot
20 limter and biasing element. [|'mlooking at the draw ngs,
21 Figure 3, and seeing that retaining nmechanisma biasing
22  menber, a pivot point; those things that are required by the
23  Flanagan patent. | don't know what the -- what his intention
24  was or if that's germane to what -- to what | was | ooking at
25 to determne if this was pertinent for the Flanagan patent.
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1 I'msure that's what -- if that's what it says, he says his
2 purpose was.
3 BY ATTORNEY MCKINNIE
4 Q  So, you looked at the -- So, then, in the Flanagan
5 patent, there was a second bl ade nenber and you saw in
6 Hendricks that there was only one blade, correct?
7 A, Correct.
8 ATTORNEY SHULL: QObject to the formof the question.
9 BY ATTORNEY MCKI NN E:
10 Q | used the term"blade" as in that -- that's how you
11 refer toit. Hendricks refers to it as a barb.
12 So, then you determned, then, going back to your
13 declaration, page 138 -- page 138 you determned that you
14 could add a second barb on the other side of the ferrule head,
15 correct?
16 A | said blade. Not barb.
17 Q  You could add a second blade to the Hendricks patent
18 simlar to how Flanagan described it?
19 A You want -- Sorry, Jason, you're page what?
20 Q 138
21 A, Gkay. Thank you. | apologize for being
22 absent-mnded. Yes. That's what | determ ned.
23 Q And this drawing is one that you created, correct?
24 A, Correct.
25 Q  And so, the drawings on 138 -- sorry. |'mgoing too
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1 fast here. 139, 140, 141, 142, 143, are all draw ngs that you
2 added or manipul ated from Hendricks, correct?
3 A | mrrored -- | mrrored Hendricks' mechanica
4 contrivance if that's what you'd call it. And | mrrored it,
5 yes, to produce those draw ngs, figures.
6 Q So, I"'mlooking at Figure 3 on the Hendricks patent,
7 and it looks like the barb, which you are referring to as a
8 Dblade, is within a slot that generally takes up the entire
9 ferrule unit; whereas, now, in the draw ngs that you have
10  made, you have al nost doubled the width of the ferrule body;
11 is that accurate?
12 A 1 don't think | clained that it was to scale, but
13 yes, for illustrative purposes.
14 Q So, now, if Hendricks wanted to renove -- So, under
15  your position here, if Hendricks had done this, both barbs, or
16 as you're referring to themas bl ade nenbers, would be
17  deployed within the animal or the fish, correct?
18 A, They woul d be deployed in whatever ..
19 Q Target?
20 A, Target releases the retaining mechanism
21 Q  And as Hendricks expressly states as the purpose of
22 the patent, to go back out, that, "The cocking action between
23 the barb and the catch permts the barb to be quickly closed
24 and the head withdrawn fromthe target with only mnim
25 expenditure of time and effort.” So, if you had two -- what
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1 you're referring to as blade nenbers, now -- woul d that double
2 the amount of tine necessary to now pull the entire unit out
3 of the target?
4 ATTORNEY SHULL: Object to the formof the question
5 A. | think you may be m sunderstanding what he's
6 saying. \Wen you shoot this and it goes through an ani mal,
7 the blades are deployed. They've been urged by the biasing
8 element. And if there's two, it's out the other side of the
9 animl
10 To retract it, you merely reach down and
11 go [indicating] -- Jason, can you see ne? You go [indicating]
12 and it closes it. |If you had it one-sided and you went to
13 close it, you'd do that [indicating]. It's the same. You're
14 not doubling any tine, any -- anything it's the sane.
15  Sane-sane.
16 Q So, you don't think there's any extra effort by
17 adding -- You're assumng that the size of it would fit
18  Dbetween two hands or two fingers, then? It's not a giant
19 spear? W don't have any --
20 A. No. | don't think you should m stake ny
21 illustrations as a manufacturing drawing. And one skilled in
22 the art would know how to -- to design that to scale.
23 Q \Well, the point of the barb for Hendricks is to help
24  mintain the spear or |ike-weapon within the target, correct?
25 ATTORNEY SHULL: (bject to the formof the question.
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1 A That's what the -- that's what he says, but as |
2 said, looking at this sinply fromone skilled in the art, that
3 is areally good mechanical machine there as far as biasing
4 the blade with a sinple retaining nmechanismthat does exactly
5 what Flanagan does and you sinply mrror it, and whether you
6 have to scale it or not, evidently you woul d have to, maybe
7 you woul dn't, you could shrink the size of the blade. The
8 Dblade doesn't have to be that wide. That blade is very wde
9 You could shrink the size of the blade. You could get it to
10  where it was a consunmabl e, marketabl e broadhead by sinply
11  mrroring what's in Figure 3.
12 BY ATTORNEY MCKINNIE
13 Q  And Flanagan had the second bl ade so you added the
14 second bl ade on Hendricks?
15 ATTORNEY SHULL: (bject to the formof the question.
16 A Wat I'mtelling you is not -- is not uncommon for
17  people that design broadheads. Nobody designs one side of a
18 nmechanical -- or two sides of a nechanical broadhead at the
19 same tine. It's -- it's comon to design one side and then
20 the other. And the prior art teaches that.
21 Probably the nmost decorated broadhead designer ever
22 is Robert Mzek who worked for New Archery Products, and he --
23 in his prior art, he denonstrates the one-sided nechanical,
24 and then in his follow ng figures he shows how he doubl es both
25 sides. This is not unconmon at all. At all. Any -- any
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1 first-year CAD person could do this. And that's how they

2 woulddoit with the -- In fact, that's exactly how you woul d
3 design a broadhead using CAD. You would -- you woul d nmock-up
4  the one side and then you would -- you -- for lack of a better
5 word, copy and paste it and mrror it on the other side. No
6 stretch of any -- there's -- There's no imagination needed to
7 do this.

8 Q | may be done, but before that goes, Dr. Kuhn, have
9 you had any conversations with M. Shull during the breaks?
10 A. | have not.

11 Q  Have you read any other material or done any --

12 talked to anybody el se?

13 A | went to the bathroom and | did get anot her

14 Dr. Pepper.

15 Q  (kay. Nothing wong with that.

16 A, I'mnot being tongue-in-cheek. | just --

17 Q | understand. | have no further questions. "Il

18 pass the wi tness.

19 A. | do appreciate, on a side note, you being patient
20 wthnme. | --

21 Q  You were being patient wth me, so | appreciate that
22 as well.

23 A \Vell, there's a lot of stress, and we're both -- we
24 both want the best for who we represent.

25 ATTORNEY MCKINNIE:  Correct. Are we done, or,
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1 Jason, did you have anything?
2 ATTORNEY SHULL: Yeah. | don't have any follow up
3 questions.
4 ATTORNEY MCKINNIE:  Al'l right. Thank you for tinme.
5 (Di scussion off the record.)
6 ATTORNEY SHULL: Yeah, he'll read it, and then send
7 it to ne.
8 CERTI FI ED STENOGRAPHER: And did you need nme to
9 produce a transcript, M. MKinnie?
10 ATTORNEY MCKINNIE: Yes. As far as the exhibits go,
11  did you want me to email those to you?
12 CERTI FI ED STENOGRAPHER:  Yes, pl ease.
13 (Di scussion off the record.)
14 CERTI FI ED STENOGRAPHER: M. Shull, did you want a
15 copy of the transcript?
16 ATTORNEY SHULL: Yes, please.
17 (The vi deoconferenced deposition of TCDD A. KUHN
18 PHD, concluded at 1:57 p.m CST Reading and signing were
19  not waived.)
20
21
22
23
24
25
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1 DEPOCSI TI ON CERTI FI CATE
2
3  STATE OF FLORI DA }
4 COUNTY OF GULF }
5 I, LISA M SPARLING Registered Professional
6 Reporter, Florida Professional Reporter, Notary Public in and
7 for the State of Florida at Large, do hereby certify that |
8 was authorized to and did stenographically report the
9 foregoing videoconferenced deposition of TODD A KUHN, PHD,
10 and that the transcript is a true record of the testinony
11  given by the w tness.
12 | FURTHER CERTIFY that | am neither an attorney nor
13 counsel for the parties to this cause, nor a relative or
14  enpl oyee of any attorney or party connected with this
15 litigation, and that | have no financial interest in the
16  outcome of this action.
17 I N WTNESS WHERECOF, | have hereunto subscribed ny
18 name and affixed ny seal this 11th day of Septenber, 2024, at
19 Gty of Port St. Joe, Gulf County, Florida.
20
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Lisa M Sparling, RPR, FPR, Notary Public
23 State of Florida at Large
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