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Petitioner’s Grounds Are All Based On Rabenko

2 Pet., 9-10 2
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Petitioner Fails To Show:

Limitations Not Met Grounds Claims

“DOCSIS Controller” All All

DNE & CME in “Separate” “Circuits” with “Completely Partitioned” Functions All All

CME “Configured to Enable [Independent] Upgrades to its Software” All All

“All DOCSIS Functions are Localized” in the CME A-D 2, 19

“DOCSIS MAC Processor is an ARM9TDMI-Based RISC Processor” & “DOCSIS Controller 
is an ARM940-Based RISC Processor”

I-P 12
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Claims Require A “DOCSIS Controller”

Ex. 1001, cl. 18, 1
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Petitioner: Rabenko’s Voice And Data Processor (“VDP”) Is The “DOCSIS Controller”

Pet., 31
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Petitioner: Rabenko’s VDP Processes And Transports Voice Packets “Like The 
‘DOCSIS Controller’ Of The ’775 Patent”

Pet., 31; POR, 7-11
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Petitioner’s Fallacy:  Some Overlap Does Not Suggest Two Things Are The Same

≠

Both carry passengers, but they are not the same thing

POR. 10-11
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The Claim Requires A “DOCSIS” Controller

POR, 11-14; Sur-Reply, 2; Ex. 1001, cl. 18, 1



Demonstrative Exhibit – Not Evidence 9

Controlling DOCSIS Functions Makes It A DOCSIS Controller

POR, 11-14; Sur-Reply, 4; Ex. 1001, 3:26-41 

This is what makes it 

a DOCSIS controller

This is other stuff it 

does
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Petition's Construction Of “DOCSIS Controller,” Proof That VDP Has Anything To 
Do With DOCSIS?

POR, 8-11; Sur-Reply, 1 
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Rabenko’s VDP Processes Signals For A POTS Telephone

POR, 15-17; Ex. 2008, ¶52; Ex. 1005, [0045]
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Rabenko’s VDP Is A “Voice DSP,” So, Is A Voice DSP A “DOCSIS Controller”? 

Sur-Reply, 8-11; Ex. 1005 [0011], [0075], [0089]
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’775: Explicitly Distinguishes Voice DSP From “DOCSIS Controller”

Sur-Reply, 9-11, 21; Ex. 1001, Fig. 1 
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’775: Voice DSP Is Outside Of The CME Altogether 

Sur-Reply, 9-11, 21-24; Ex. 2009, 32: 5-15
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Petitioner’s Explanation For Why Rabenko’s Voice DSP Is A “DOCSIS Controller” When 
’775’s Voice DSP Clearly Is Not A DOCSIS Controller?

Sur-Reply, 10-11
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Petition’s Failure To Prove Rabenko’s VDP Is A “DOCSIS Controller” Is Fatal

-Failure to “make case in petition” 
(Intelligent Bio-Systems)
-No construction
-One fallacious argument
-No showing VDP has anything to do with 
DOCSIS
-voice DSP clearly not DOCSIS controller
-Unable to resuscitate in reply (Wasica)

Sur-Reply, 1-11
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“DOCSIS Controller” Controls One Or More DOCSIS Functions

POR, 11-13; Sur-Reply, 2-7; Ex. 2008, ¶¶43-44; Ex. 1001, 3:26-35
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The Institution Decision Misapprehended Patent Owner’s Construction

Patent Owner’s Actual Construction ID’s Misapprehension

“A ‘DOCSIS controller’ must control at least 
one or more DOCSIS functions”

POR, 11

“we decline to limit the claim term ‘DOCSIS 
controller’ to a controller performing the 
specific functions identified by Patent 
Owner in the ’775 patent Specification.”

ID, 14

POR, 13; Sur-Reply, 1-2 
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DOCSIS Functions Listed In ’775 Specification Are Exemplary 

POR, 12-13; Ex. 2008, ¶44; Ex. 1001, 3:26-38
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Patent Owner’s Construction Is So Reasonable That Petitioner Had To Change It To Attack It

but only the DOCSIS functions that are unrelated to VoIP”

Sur-Reply, 2-7; Reply, 1
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Again: Petition Had No Showing That Rabenko’s VDP Performs Any DOCSIS 
Functions

Pet., 31; POR, 14-21; Sur-Reply, 11-18
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Reply: Petitioner Gives No “Limit” To DOCSIS Controller, Effectively Writing It Out 
Of The Claim

Reply, 2; Sur-Reply, 3; Ex. 1001, cl. 18
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“No Limit” Construction Contravenes “Presumption” All Claims “Have Meaning” 
And “Must Be … Giv[en] Effect”

“Claims must be interpreted with an eye towards giving 
effect to all terms in the claim.”
Becton Dickinson & Co. v. Tyco Healthcare Grp., LP, 616 F.3d 1249, 1257 (Fed. Cir. 2010) 

“[A]ll claim terms are presumed to have meaning in a 
claim.”

Innova/Pure Water, Inc. v. Safari Water Filtration Sys., 381 F.3d 1111, 1119 (Fed. Cir. 2004)

Reply, 2; Sur-Reply, 3; Ex. 1001, cl. 18
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Reply: Rabenko’s VDP Implements VoIP/PacketCable Which Are DOCSIS Functions

Reply, 1-3
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’775 Distinguishes Between DOCSIS Functions And VoIP/PacketCable Functions

POR, 13-14; Sur-Reply, 4-5; Ex. 2008 ¶¶47-48; Ex. 1001, 2:21-24, 3:26-38, 3:39-47 
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Dr. Russ: DOCSIS And VoIP Are Distinct

POR, 13-14; Sur-Reply, 4-5; Ex. 2008 ¶¶47-48
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Dr. Kiaei: DOCSIS And PacketCable Are Entirely Different Specifications

27POR, 13-14; Sur-Reply, 4-5; Ex. 2008 ¶¶47-48; Ex. 2009, 29:22-30:8
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Using DOCSIS ≠ Being DOCSIS

28Sur-Reply, 5-6
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Petitioner: The DOCSIS Specification Mentions Service Flows For VoIP/PacketCable 
But … Does Not Argue Rabenko’s VDP Implements DOCSIS Service Flows

Reply, 3; Sur-Reply, 5-6
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Petitioner Identifies One Reference To PacketCable In 300+ Page Specification

DOCSIS Standard

Petitioner’s isolated example

Sur-Reply, 5-6; Ex. 2011, 52
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PacketCable May Use DOCSIS; It Is Not DOCSIS

DOCSIS Standard

Sur-Reply, 5-6; Ex. 2011, 52
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Untimely Reply Argument: Rabenko’s VDP Includes Proxy Gateway And 
MTA Call Client

Reply, 5, 7-8; Sur-Reply, 11-13
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But, The Petition Relied On The Proxy Gateway Being “Implemented By The 
[MIPS] Core,” Not The VDP

Petition Petitioner’s Reply

“Cable modem functions implemented by the 
proxy gateway 142 would be implemented 
by [MIPS] core 228 using software.”

Pet., 25

“Rabenko describes that the ‘proxy gateway 
functions can be implemented in the voice 
and data processor’ and can include MTA 
call client 520.” 

Reply, 1 

Sur-Reply, 11-13
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Petitioner’s Reply Theory Is Untimely

Wasica Fin. GmbH v. Cont’l Auto. Sys., Inc., 853 F.3d 1272, 1286-7 (Fed. Cir. 2017)

“We also are unpersuaded by [petitioner]’s attempts to cure the 
petition’s deficiencies in its subsequent briefing to the Board and to 
us.  … Rather than explaining how its original petition was correct, 
[petitioner]’s subsequent arguments amount to an entirely new 
theory of prima facie obviousness absent from the petition.  Shifting 
arguments in this fashion is foreclosed by statute, our precedent, and 
Board guidelines.”

Sur-Reply, 11-13
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Rabenko’s Fig. 5b: MTA Call Client Is Separate From, Not In The VDP

Sur-Reply, 14-18
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Dr. Kiaei In Reply:  Relied Upon Fig. 5b To Demonstrate Proxy Gateway And MTA 
Call Client Are Part Of VDP, But Could Not Answer Questions About It

Sur-Reply, 16; Ex. 1018, ¶26; Ex. 2015, 16:16-17:10
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Rabenko Suggests MTA Call Client Is A Part Of The MIPS Core, Not The VDP 

Sur-Reply, 15-16; Ex. 1005, Fig. 56, [0097]
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Petitioner Failed To Prove Rabenko’s VDP Is A DOCSIS Controller

POR, 6-21; Sur-Reply, 1-18
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Petitioner’s DOCSIS Controller Argument Collapses On Every Front

➢ Petition: 

➢ does not explain what Rabenko’s VDP has to do with DOCSIS

➢ no showing VDP performs DOCSIS functions

➢ Petition does not construe “DOCSIS controller” 

➢ Rabenko’s VDP: 

➢ is a voice DSP, but ’775 indicates voice DSP ≠ “DOCSIS controller” and voice DSP not 
even in CME

➢ just processes signals for a POTS telephone

➢ Reply: 

➢ contends “DOCSIS controller” has no limit, contravening construction principles

➢ Untimely, failed arguments: 

➢ places proxy gateway in VDP but Petition placed in MIPS core

➢ MTA call client, not mentioned in Petition, is separate from VDP

POR, 6-21; Sur-Reply, 1-18
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Petitioner Fails To Show:

Limitations Not Met Grounds Claims

“DOCSIS Controller” All All

DNE & CME in “Separate” “Circuits” with “Completely Partitioned” Functions All All

CME “Configured to Enable [Independent] Upgrades to its Software” All All

“All DOCSIS Functions are Localized” in the CME A-D 2, 19

“DOCSIS MAC Processor is an ARM9TDMI-Based RISC Processor” & “DOCSIS Controller 
is an ARM940-Based RISC Processor”

I-P 12
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The Claims Require A DNE And CME In Separate Circuits With Functions That Are 
Completely Partitioned

➢ DNE in a first circuit

➢ CME in a second circuit separate from first

➢ CME and DNE functions completely partitioned

Ex. 1001, cl. 18, 1



Demonstrative Exhibit – Not Evidence 42

’775: Clearly Discloses Separate, Partitioned CME and DNE

POR, 2-4, 21-23; Sur-Reply, 18-19; Ex. 1001, Fig. 2, Abstract, 4:13-24
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’775: Separation And Functional Partitioning Is Critical Aspect Of Patented 
Inventions

POR, 2-4, 21-23; Sur-Reply, 18-19; Ex. 1001, Fig. 2, 1:30-55
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Petition: Conclusory Assignment Of Rabenko Elements To First Circuit And 
Second Circuit

Pet., 23; POR, 23-37; Sur-Reply, 19-20
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Rabenko Never Mentions A DNE Or A CME, Much Less Ones In Separate, Partitioned Circuits

POR, 23-33; Sur-Reply, 19-20
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Unlike ’775, Rabenko’s Figures Do Not Suggest A DNE & CME In Separate, Partitioned Circuits

’775: clear disclosure of 
separate, partitioned circuits

Rabenko: not so much

POR, 21-37; Sur-Reply, 18-19; Ex. 1001, Fig. 2; Ex. 1005, Figs. 1b, 2
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Petitioner Arbitrarily Assigns Elements To DNE & CME

POR, 23-35; Sur-Reply, 21-22
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Rabenko’s VDP: Not Directly On Internal Bus And Connected Through Interfaces

Voice and data processor 

Sur-Reply, 23-24; Ex. 1005, Fig. 2, [0075]
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Petitioner’s Addition Of VDP To CME Is Arbitrary

POR, 29-32, 36; Sur-Reply, 22-24; Ex. 1005, Fig. 2
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Petitioner’s Gerrymandered CME Is Unsupported

POR, 33-36; Sur-Reply, 22-24; Ex. 1005, Fig. 2 
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Petitioner Relies Heavily Upon A Comparison Of The ’775’s Figure 1 And 
Rabenko’s Figure 1b

Pet., 37; Reply, 14-16; Sur-Reply, 20
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Petitioner Does Not Give A Colorable Reason Why Rabenko’s VDP Would Be In 
The CME 

POR, 29-32, 36; Sur-Reply, 22-24
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Again, Rabenko’s VDP Is A Voice DSP

Sur-Reply, 8-11; Ex. 1005 [0011], [0075], [0089]
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’775: Voice DSP Is Not A DOCSIS Controller And Is Outside Of The CME Altogether 

Sur-Reply, 9-11, 21-24; Ex. 1001, Figs. 1, 2
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Petitioner’s Expert Agrees: The ‘’775’s Voice DSP Is Outside the CME

Sur-Reply, 9-11, 21-24; Ex. 2009, 32: 5-15; Ex. 1001, Fig. 1
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Apples-to-Apples Comparison: Petitioner Would Have You Believe A Voice DSP—
That Is External To The CME—Is A DOCSIS Controller 

The voice DSP is a DOCSIS 
controller in the CME

Sur-Reply, 9-11, 21-24; Ex. 1001, Fig. 1; Ex. 1005, Fig. 1b
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Petitioner Failed To Prove Rabenko Discloses Separate, Functionally Partitioned 
CME And DNE 

Sur-Reply, 18-24
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Unlike the ’775, Rabenko identifies no CME or DNE

Alleged circuits are gerrymandered, ipse dixit 

identifications

Rabenko’s VDP is labelled as being in CME even 

though it is on an island

Petitioner includes VDP in CME even though it is a 

voice DSP and the ’775’s voice DSP is clearly 
outside the CME

58

Petitioner’s CNE/DNE Argument Fails At Every Step

POR, 6-21; Sur-Reply, 1-18
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Petitioner Fails To Show:

Limitations Not Met Grounds Claims

“DOCSIS Controller” All All

DNE & CME in “Separate” “Circuits” with “Completely Partitioned” Functions All All

CME “Configured to Enable [Independent] Upgrades to its Software” All All

“All DOCSIS Functions are Localized” in the CME A-D 2, 19

“DOCSIS MAC Processor is an ARM9TDMI-Based RISC Processor” & “DOCSIS Controller 
is an ARM940-Based RISC Processor”

I-P 12
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A CME “Configured To Enable [Independent] Upgrades To Its Software”

Ex. 1001, cl. 18, 1
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Independent Software Upgradeability Is A Key Aspect Of The Claimed Inventions

POR, 4, 44-45, 49; Sur-Reply, 28; Ex. 2008, ¶97; Ex. 1001, 1:30-40
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Petitioner’s First Theory: Rabenko-Kim Teaches Independent Software Upgrades 
Via Replacing Hardware

Pet., 28-31
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Kim Teaches Replacing Alleged DNE Components…Not CME Components

POR, 39-40; Sur-Reply, 25-26; Ex. 2008, ¶89; Ex. 1007, [0001]
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That One Thing Is Replaceable Does Not Suggest Another Thing Is

Sur-Reply, 25-26
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Petitioner’s Explanation Of How Rabenko Teaches An Independently 
Upgradeable CME?

POR, 40; Sur-Reply, 26
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Replacing “Detachabl[e]” Components Does Not Suggest Replacing A Portion Of 
A “Highly Integrated” Circuit

Sur-Reply, 25-26; Ex. 1004, [0050]; Ex. 1007, [0014]; see also POR, 40
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Kim’s Only Mentions Of Software: A “Software Reset Signal”

POR, 41
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No Evidence Kim Teaches Upgrading Or Replacing Software

POR, 41; Sur-Reply, 26-27
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Even If New Hardware Results In New Software, The Claims Require A CME 
“Configured To Enable [Independent] Upgrades To Its Software”

POR, 41-43; Sur-Reply, 27-28
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Replacing A CME Does Not Teach Or Suggest A CME “Configured To Enable Upgrade 

To Its Software”

4

POR, 41-43; Sur-Reply, 27-28
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Replacing Hardware Is Different From Upgrading “Its” Software

POR, 41-43; Sur-Reply, 27-28
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’775: Teaches Third-Party Software Upgrades Via Software-Partnering And Licensing 

Models; Not Replacing Hardware

POR, 42-46; Sur-Reply, 26-28; Ex, 1001, 4:25-40
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Petitioner Failed To Prove That Rabenko-Kim Teaches A CME “Configured To 
Enable [Independent] Upgrades To Its Software”

POR, 38-45; Sur-Reply, 25-28
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Second Theory: “Obvious To Try” Based On Rabenko Alone

Pet., 26-27
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Single-Reference Obviousness Faces A High Bar

“In cases in which ‘common sense’ is used to supply a missing 
limitation, as distinct from a motivation to combine, moreover, our 
search for a reasoned basis for resort to common sense must be 
searching.  And, this is particularly true where the missing limitation 
goes to the heart of an invention.”

-Arendi S.A.R.L. v. Apple Inc., 832 F.3d 1355, 1363 (Fed. Cir. 2016)

“we have invoked common sense to fill in a missing limitation only 
when ‘the limitation in question was unusually simple and the 
technology particularly straightforward.’”

-DSS Tech. Mgm’t v. Apple Inc., 885 F.3d 1367, 1374-75 (Fed. Cir. 2018)

POR, 48-49; Sur-Reply, 28-29
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Petitioner Concedes Rabenko “Does Not Explicitly Teach” Independent Software 
Upgrades

Pet., 26-27
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Petitioner Suggests That Rabenko’s Boilerplate Renders Obvious An Independently 
Upgradeable CME

Pet., 26-27; POR, 47-48; Sur-Reply, 28-29; Ex. 1005, [0268]



Demonstrative Exhibit – Not Evidence 78

CAFC: Proposal To Vary All Parameters Does Not Establish Obviousness

In re Kubin, 561 F.3d 1351, 1359 (Fed. Cir. 2009)

“Obvious to try” cannot show obviousness if it is merely a proposal 
to “vary all parameters or try each of numerous possible choices 
until one possibly arrived at a successful result, where the prior art 
gave either no indication of which parameters were critical or no 
direction as to which of many possible choices is likely to be 
successful.”

POR, 50-51; Sur-Reply, 29
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Not Obvious To Try: Rabenko’s Embedded Software Is Not Upgradeable

POR, 52-54; Sur-Reply, 30-31; Ex. 2008 ¶¶105-106; Ex. 1005, [0074], [0097], [0122]
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Dr. Russ: Industry Standard (e.g., Scientific Atlantic’s Explorer 4200) Was All-Or-
Nothing Software Upgrades

Sur-Reply, 30-31; Ex. 1021, 24:20-26:4; see also POR, 52-54
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Petitioner Also Relies Upon Gaspar To Fill In The Gaps

Pet., 27-28
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Gaspar: Only Addresses Upgradeability During “Design Process,” i.e., Before A Device Exists

Sur-Reply, 30; Ex. 1006, [0005]
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Petitioner Failed To Prove That Rabenko Alone Teaches A CME “Configured To 
Enable [Independent] Upgrades To Its Software”

POR, 46-57; Sur-Reply, 28-31
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Petitioner Fails To Show:

Limitations Not Met Grounds Claims

“DOCSIS Controller” All All

DNE & CME in “Separate” “Circuits” with “Completely Partitioned” Functions All All

CME “Configured to Enable [Independent] Upgrades to its Software” All All

“All DOCSIS Functions are Localized” in the CME A-D 2, 19

“DOCSIS MAC Processor is an ARM9TDMI-Based RISC Processor” & “DOCSIS Controller 
is an ARM940-Based RISC Processor”

I-P 12
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Claims 2 & 19 Require “All DOCSIS Functions Are Localized In The Cable Modem 
Engine”

Ex. 1001, cl. 19, 2
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’775: All DOCSIS Functions Localized Within CME

POR, 58-60; Sur-Reply, 32; Ex. 1001, 2:55-56, 4:13-16   
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Petitioner: All DOCSIS Functions Are Localized In The CME Because DOCSIS 
MAC/PHY And VDP Perform DOCSIS Functions And The DNE Does Not

Pet., 39-40 
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That One Of Rabenko’s Components Does Not Perform DOCSIS Functions Is Not 
Enough To Show That All DOCSIS Functions Are Localized In The CME

POR, 59-60
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Petitioner Does Not Include “QPSK Demodulator” In Its Mapping Of The CME

QPSK Demodulator

Pet., 21-26; POR, 60-61; Sur-Reply, 31-32
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Undisputed: Rabenko’s QPSK Demodulator Performs DOCSIS Functions

POR, 60-61; Sur-Reply, 31; Ex. 1005, [0050]
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Reply: Not All Of ’775’s DOCSIS Functions Are Localized To The CME Because 
’775’s Advanced Crypto Engine Performs DOCSIS Functions

Reply, 27
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’775: Advanced Crypto Engine Only Provides Hardware Support And Does Not 

Perform Functions

Sur-Reply, 32; Ex. 1001, 2:49-52, 3:1-7
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Reply: Petition Included “QPSK Demodulator”

Reply, 25-26
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Petition: Only Block-Quoted Rabenko [0050] To Show That The Cable Modem Is 

DOCSIS-Compliant 

Pet., 21-22; Sur-Reply, 31-32
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Petitioner And Dr. Kiaei Provide No Evidence Or Explanation That A POSITA 
Would Understand The QPSK Demodulator Is Part Of The DOCSIS MAC/PHY

Sur-Reply, 31-32
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Petitioner Failed To Prove That Rabenko Teaches “All DOCSIS Functions Are 
Localized In” The CME

POR, 58-62; Sur-Reply, 31-32



Demonstrative Exhibit – Not Evidence 97

Petitioner Fails To Show:

Limitations Not Met Grounds Claims

“DOCSIS Controller” All All

DNE & CME in “Separate” “Circuits” with “Completely Partitioned” Functions All All

CME “Configured to Enable [Independent] Upgrades to its Software” All All

“All DOCSIS Functions are Localized” in the CME A-D 2, 19

“DOCSIS MAC Processor is an ARM9TDMI-Based RISC Processor” & “DOCSIS 
Controller is an ARM940-Based RISC Processor”

I-P 12



Demonstrative Exhibit – Not Evidence 98

Claim 12 Requires “The DOCSIS MAC Processor Is An ARM9TDMI-Based RISC 
Processor” And “The DOCSIS Controller Is An ARM940-Based RISC Processor”

Ex. 1001, cl. 12
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Petitioner: Concedes None Of The References Recite Claim 12 But Argues RISC 
Processors Were An Obvious Design Choice And “Commonly Known”

Pet., 56-61 
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Institution Decision: Questioned “Whether Petitioner Has Sufficiently 
Demonstrated” Claim 12

ID, 41
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Undisputed: No References Describe An ARM9TDMI-Based RISC DOCSIS MAC 
Processor Or An ARM940-Based RISC DOCSIS Controller

Pet., 56; POR, 62-63; Sur-Reply, 33
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Undisputed: Klein And Kim ’678 Have Nothing To Do With Cable Modem 
Architecture And Are Not Analogous Art

“Two criteria have evolved for determining 
whether prior art is analogous: 

(1) whether the art is from the same field of 
endeavor, regardless of the problem 
addressed, and 

(2) if the reference is not within the field of the 
inventor's endeavor, whether the reference 
still is reasonably pertinent to the 
particular problem with which the 
inventor is involved.”

In re Clay, 966 F.2d 656, 658-59 (Fed. Cir. 1992) 
(modified formatting) 

POR, 64-66; Sur-Reply, 33
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Petitioner Failed To Prove “DOCSIS MAC Processor Is An ARM9TDMI-Based RISC 
Processor” And “DOCSIS Controller Is An ARM940-Based RISC Processor”

POR, 62-66; Sur-Reply, 33
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Reserve
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Petitioner Never Asked Dr. Russ About Rabenko During Deposition

Sur-Reply, 1; Ex. 1021
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Dr. Kiaei’s Explanations Of “Separate” Circuits Would Put Rabenko’s VDP Outside Of 
The Second Circuit

POR, 25-27



Demonstrative Exhibit – Not Evidence 107

Dr. Kiaei’s Alternative Explanation Of “Partitioned” Circuits Also Puts The VDP 
Outside The Second Circuit 

POR, 25-28; Ex. 2009, 96:10-97:12; Ex. 1005, [0044], [0045]
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