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Overview of the ’749 Patent
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Overview of the ’749 Patent
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’749 Patent, Ex. 1001 at Figs. 1, 9, 11; POR, Paper 15 at 4–5
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Overview of the ’749 Patent
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’749 Patent, Ex. 1001 at 11:6–9
POR, Paper 15 at 5
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 1–8, 12–18 Nishida

2 § 103 9–10, 19–20 Nishida

3 § 102 1–3, 5–8, 11, 13–17, 21 Zuckerman

4 § 103 3, 9–10, 14, 19–20 Zuckerman

5 § 103 12 Zuckerman, Doughty

6 § 103 11, 21 Nishida, Zuckerman
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Overview of Nishida

8

POR, Paper 15 at 8–10

Nishida, Ex. 1005 at Cover

• Discloses a method of manufacturing shoe 
components on a material web base

• Does not disclose that the shoe components are 
knitted at the same time as the material web base

• First discloses forming a separate, preexisting 
material web base

• Next discloses printing or producing a shoe 
component on or within the material web 
base
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Overview of Zuckerman

9

POR, Paper 15 at 10

Zuckerman, Ex. 1008 at Cover

• Issued 1936

• Directed to a method of making knitted slippers

• Knitted textile element forms both the sole and 
upper of the slipper
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Overview of Doughty

10

POR, Paper 15 at 12–13

Doughty, Ex. 1017 at Cover

• Directed to a sock having a readily detachable 
separate foot bottom

• Foot bottom may be attached by stitching, sewing, 
or seaming
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The Examiner Extensively Considered Nishida During Prosecution

12

POR, Paper 15 at 6–7

• Nishida (Ex. 1005) is virtually identical to the Nishida (U.S. Pat. No. 5,345,638) considered 
by the Examiner during prosecution

• Nike argued, as it does here, that Nishida fails to disclose “a knitted textile element 
simultaneously formed with a knitted textile structure during a knitting process” 

• The Examiner issued two rejections over Nishida and then held an interview

• The Examiner was persuaded that “there is no clear disclosure … that the textile element 
and the surround [sic] structure are simultaneously knitted.”
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The adidas IPR Final Written Decision

13

Ex. 1022, adidas IPR Remand Decision at 28–29 (cited in Petition, Paper 1 at 12–13)
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Claim Construction
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“surrounding textile structure”
  

16

’749 Patent, Ex. 1001 at claim 1 ’749 Patent, Ex. 1001 at claim 13
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“surrounding textile structure”

17

Sur-Reply, Paper 20 at 3

Nike’s Construction lululemon’s Construction
textile structure completely or 
mostly surrounding the textile 

element

any textile area outside of the 
textile element

Reply, Paper 17 at 3, 5
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lululemon says any excess material is “surrounding textile structure”
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lululemon’s position:

Reply, Paper 17 at 3

Reply, Paper 17 at 5
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The district court rejected lululemon’s construction

19

Ex. 1027 at 4 (cited in Sur-Reply, Paper 20 at 4)
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“Surrounding” is a commonly understood word

20

“In some cases, the ordinary meaning of claim language as understood by a person of 
skill in the art may be readily apparent even to lay judges, and claim construction in 
such cases involves little more than the application of the widely accepted meaning of 
commonly understood words.”
Phillips v. AWH Corp., 415 F.3d 1303, 1314 (Fed. Cir. 2005) 
Case referenced Sur-Reply, Paper 20 at 4
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“Surrounding” is a commonly understood word

21

Sur-Reply, Paper 20 at 4–5 
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The intrinsic record supports Nike’s construction

22

’749 Patent, Ex. 1001 at Fig. 9
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The intrinsic record supports Nike’s construction

23

’749 Patent, Ex. 1001 at 10:45–48 (cited in Sur-Reply, Paper 20 at 5–6)  

’749 Patent, Ex. 1001 at Fig. 14
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Dr. Pastore’s testimony is consistent with Nike’s construction
  

24

Sur-Reply, Paper 20 at 7 
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Dr. Pastore’s testimony is consistent with Nike’s construction
  

25

Ex. 1025 at 75:4–16 (cited in Sur-Reply, Paper 20 at 7)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Dr. Pastore applies Nike’s construction in this IPR

26

Pastore Decl., Ex. 2003 at ¶¶53–54 (cited in Sur-Reply, Paper 20 at 7)

Petition, Paper 1 at 59
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Dr. Pastore applies Nike’s construction in this IPR

27

Pastore Tr., Ex. 1026 at 51:17–52:5 (cited in Sur-Reply, Paper 20 at 7)
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Nike’s construction is consistent with the purpose of the ’749 patent
  

28

’749 Patent, Ex. 1001 at 3:4–6 (cited in Sur-Reply, Paper 20 at 7)

* * *

Reply, Paper 17 at 5
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“article of footwear”



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“article of footwear”
  

30

’749 Patent, Ex. 1001 at claim 1

’749 Patent, Ex. 1001 at claim 13
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The Board recently construed this term to require “a sole structure and an upper”
  

31

Ex. 2006 at 14 (cited in POR, Paper 15 at 14)
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Ground 1: lululemon Fails To Show That Nishida Anticipates Claims 
1–8 and 12–18

32
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 1–8, 12–18 Nishida

2 § 103 9–10, 19–20 Nishida

3 § 102 1–3, 5–8, 11, 13–17, 21 Zuckerman

4 § 103 3, 9–10, 14, 19–20 Zuckerman

5 § 103 12 Zuckerman, Doughty

6 § 103 11, 21 Nishida, Zuckerman

33
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Nishida doesn’t disclose “simultaneously knitting a textile element with  
a surrounding textile structure,” recited in claims 1 and 13
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“simultaneously knitting a textile element with a surrounding textile structure”
  

35

’749 Patent, Ex. 1001 at claim 1

’749 Patent, Ex. 1001 at claim 13
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Nishida’s material web 1 has two main components: base 4 and pattern elements 2
  

36

Nishida, Ex. 1005 at Fig. 2 (cited in Petition, Paper 1 at 38)
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Nishida never discloses producing base 4 and pattern elements 2 in the same 
knitting process
  

37

Pastore Decl., Ex. 2003 at ¶41 (cited in POR, Paper 15 at 19) 
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Nishida never discloses producing base 4 and pattern elements 2 in the same 
knitting process
  

38

Nishida, Ex. 1005 at 5 (cited in POR, Paper 15 at 18–19)

Nishida, Ex. 1005 at 5 (cited in POR, Paper 15 at 18–19)
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Nishida never discloses producing base 4 and pattern elements 2 in the same 
knitting process
  

39

Nishida, Ex. 1005 at Abstract (cited in Sur-Reply, Paper 20 at 10)

Nishida, Ex. 1005 at 9 (cited in POR, Paper 15 at 19)
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Nishida never discloses producing base 4 and pattern elements 2 in the same 
knitting process
  

40

Pastore Decl., Ex. 2003 at ¶42 (cited in POR, Paper 15 at 19–20)
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Nishida never discloses producing base 4 and pattern elements 2 in the same 
knitting process
  

41

Nishida, Ex. 1005 at 7 (cited in POR, Paper 15 at 19)
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Dr. Brookstein agreed with Nike
  

42

Brookstein Tr., Ex. 2005 at 257:5–24 (cited in POR, Paper 15 at 21)
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No dispute that both base 4 and pattern elements 2 may be knitted
  

43

Sur-Reply, Paper 20 at 13
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A POSITA knows you can knit over existing fabric
  

44

Pastore Decl., Ex. 2003 at ¶43 (cited in Reply, Paper 17 at 10)

Ex. 2010 at Fig. 8 (cited in Pastore Decl., Ex. 2003 at ¶43)
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lululemon doesn’t argue for and can’t meet the standard for inherency

45

holding that “necessarily present” is more than “possibly present”

Trintec Indus., Inc. v. Top-U.S.A. Corp., 295 F.3d 1292, 1295 (Fed. Cir. 2002) 
Case referenced POR, Paper 15 at 20
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46

Nishida doesn’t disclose that the knitted textile element has a 
“substantially planar configuration upon removal from the surrounding 

knitted textile structure,” recited in claims 5 and 15
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“substantially planar configuration upon removal”
  

47

’749 Patent, Ex. 1001 at claim 5 ’749 Patent, Ex. 1001 at claim 15
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lululemon’s cited disclosures don’t show “planar configuration upon removal”
  

48

Pastore Decl., Ex. 2003 at ¶47 (cited in POR, Paper 15 at 23)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

lululemon’s cited disclosures don’t disclose “planar configuration upon removal”
  

49

Pastore Decl., Ex. 2003 at ¶46 (cited in POR, Paper 15 at 22)

Q: So these two figures don’t 
show you what unwound web 
part 2 looks like upon removal 
from the material web; right? 

A: That would be correct. 
Brookstein Tr., Ex. 2004 at 101:20–24 (cited in POR, Paper 15 at 23)
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lululemon’s cited disclosures don’t show “planar configuration upon removal”
  

50

Pastore Decl., Ex. 2003 at ¶47 (cited in POR, Paper 15 at 23)
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Ground 3: lululemon Fails To Show That Zuckerman Anticipates 
Claims 1–3, 5–8, 11, 13–17, and 21

51
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 1–8, 12–18 Nishida

2 § 103 9–10, 19–20 Nishida

3 § 102 1–3, 5–8, 11, 13–17, 21 Zuckerman

4 § 103 3, 9–10, 14, 19–20 Zuckerman

5 § 103 12 Zuckerman, Doughty

6 § 103 11, 21 Nishida, Zuckerman

52
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53

Zuckerman doesn’t disclose “surrounding textile structure,” recited in 
claims 1 and 13
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Zuckerman fails to disclose “surrounding textile structure”

54

Pastore Decl., Ex. 2003 at ¶¶53–54 (cited in Sur-Reply, Paper 20 at 7)

Petition, Paper 1 at 59
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Zuckerman fails to disclose “surrounding textile structure”

55

Pastore Decl., Ex. 2003 at ¶55 (cited in POR, Paper 15 at 26)

Q: And if you would imagine with me that only 
one side of a Blank 11 was cut away, so let’s say 
that the purple on the left side of Figure 1 isn’t 
there, and in order to make a blank, we’re only 
going to cut away the purple on the right side, 
would the Blank 11 be surrounded by the 
purple portion only on the right side of the 
figure? 

Mr. Razai: Objection to form. 

A: The textile element would be a surrounded 
textile element on the – I don’t know if you said 
the left side or the right side. But that side that 
the purple’s on.
Brookstein Tr., Ex. 2004 at 35:10–25 (cited in POR, Paper 15 at 26)
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Zuckerman lacks “surrounding textile structure”
  

56Institution Decision, Paper 8 at 26
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Zuckerman doesn’t disclose “incorporating the textile element into the 
article of footwear,” recited in claims 1 and 13
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“incorporating” the “textile element” into “the article of footwear”
  

58

’749 Patent, Ex. 1001 at claim 1

’749 Patent, Ex. 1001 at claim 13
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The dispute concerns “incorporation”
  

59

Sur-Reply, Paper 20 at 18
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Zuckerman’s Figures 1–4 show how its slipper is made

60

Zuckerman, Ex. 1008 at Figs. 1–4 (cited in POR, Paper 15 at 11)
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Zuckerman’s blank is the upper and sole of the slipper
  

61

Pastore Decl., Ex. 2003 at ¶57 (cited in POR, Paper 15 at 28)
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The “incorporation” step requires a separate sole structure
  

62

Pastore Decl., Ex. 2003 at ¶61 (cited in Sur-Reply, Paper 20 at 19)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

The “incorporation” step requires a separate sole structure
  

63

’749 Patent, Ex. 1001 at 4:55–59 (cited in Sur-Reply, Paper 20 at 19)

’749 Patent, Ex. 1001 at 3:48–49 (cited in Sur-Reply, Paper 20 at 19)

’749 Patent, Ex. 1001 at 4:44–45 (cited in Sur-Reply, Paper 20 at 19)
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The “incorporation” step requires a separate sole structure
  

64

’749 Patent, Ex. 1001 at 8:6–8 (cited in Sur-Reply, Paper 20 at 20)

’749 Patent, Ex. 1001 at Figs. 1, 9 (cited in Sur-Reply, Paper 20 at 20)
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Zuckerman’s addition of adornments doesn’t satisfy this claim limitation
  

65Pastore Decl., Ex. 2003 at ¶60 (cited in POR, Paper 15 at 28)
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Zuckerman’s addition of adornments doesn’t satisfy this claim limitation
  

66

Zuckerman, Ex. 1008 at Fig. 4 (cited in Sur-Reply, Paper 20 at 19)

Q: And Figure 4 is still an incomplete article of footwear, 
correct?

Ms. Staubach: Objection, form.

A: Figure 4 shows us the completed article of footwear.

Q: Why do you say Figure 4 is a completed article of 
footwear?

A: That is ready to wear. The toe can be sewn up, but as it 
is, it could be worn.
Pastore Tr., Ex. 1026 at 58:8–17 (cited in Sur-Reply, Paper 20 at 19)
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Zuckerman doesn’t disclose “knitting an outline,” recited in claims 3 and 14
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“knitting an outline”
  

68

’749 Patent, Ex. 1001 at claim 3 ’749 Patent, Ex. 1001 at claim 14
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Zuckerman doesn’t “knit an outline” within “surrounding textile structure”
  

69

Pastore Decl., Ex. 2003 at ¶64 (cited in POR, Paper 15 at 30)

Pastore Decl., Ex. 2003 at ¶64 (cited in POR, Paper 15 at 30)
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Zuckerman doesn’t disclose a knitted outline at all  

70

lululemon’s entire argument: 

Petition, Paper 1 at 64



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Zuckerman doesn’t disclose a knitted outline at all  

71

Dr. Brookstein’s opinion:

Brookstein Decl., Ex. 1003 at ¶153 (cited in Petition, Paper 1 at 64)
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Zuckerman doesn’t disclose a knitted outline  

72

Pastore Decl., Ex. 2003 at ¶65 (cited in POR, Paper 15 at 31)

Zuckerman, Ex. 1008 at 2(R):27–31 

Zuckerman, Ex. 1008 at 2(L):22–34 
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Zuckerman doesn’t disclose that the knitted textile element has a 
“substantially planar configuration upon removal from the surrounding 

knitted textile structure,” recited in claims 5 and 15
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“substantially planar configuration upon removal”
  

74

’749 Patent, Ex. 1001 at claim 5 ’749 Patent, Ex. 1001 at claim 15
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Zuckerman doesn’t disclose a substantially planar blank upon removal
  

75

Pastore Decl., Ex. 2003 at ¶68 (cited in POR, Paper 15 at 32)
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Zuckerman doesn’t disclose a substantially planar blank upon removal
  

76

Pastore Decl., Ex. 2003 at ¶69 (cited in POR, Paper 15 at 32)
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Zuckerman doesn’t disclose a substantially planar blank upon removal
  

77

Pastore Decl., Ex. 2003 at ¶70 (cited in POR, Paper 15 at 33)

Zuckerman, Ex. 1008 at Fig. 2
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Ground 4: lululemon Fails To Show That Zuckerman Renders Obvious 
Claims 3, 9–10, 14, and 19–20

78
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Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 1–8, 12–18 Nishida

2 § 103 9–10, 19–20 Nishida

3 § 102 1–3, 5–8, 11, 13–17, 21 Zuckerman

4 § 103 3, 9–10, 14, 19–20 Zuckerman

5 § 103 12 Zuckerman, Doughty

6 § 103 11, 21 Nishida, Zuckerman
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80

Zuckerman doesn’t teach or suggest “knitting an outline,” recited in claims 
3 and 14
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“knitting an outline”
  

81

’749 Patent, Ex. 1001 at claim 3 ’749 Patent, Ex. 1001 at claim 14
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lululemon simply states that a POSITA would have understood “how to knit an 
outline”
  

82

Petition, Paper 1 at 74

Brookstein Decl., Ex. 1003 at ¶182 (cited in Petition, paper 1 at 74)
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lululemon’s only “support” is inapposite
  

83

Brookstein Decl., Ex. 1003 at ¶182 (cited in Petition, Paper 1 at 74)
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Spencer, page 30

84

Spencer, Ex. 1009 at 30 (cited in Petition, Paper 1 at 74)

Pastore Decl., Ex. 2003 at ¶75 (cited in POR, Paper 15 at 35)
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Spencer, page 90
  

85

Pastore Decl., Ex. 2003 at ¶75 (cited in POR, Paper 15 at 35)

Spencer, Ex. 1009 at 90 (cited in Petition, Paper 1 at 74)

Q: But a marked lay or a cutter blade are 
things that are laid on top of a fabric, right? 

A: A cutter blade is not laid on top of a 
fabric.

Q: Well, it’s initially set on top of a fabric 
and then forced through, right? 

A: My understanding, yes.

Q: But neither of those are knitted 
outlines?

A: No. They’re marked. They’re marked. 

Brookstein Tr., Ex. 2004 at 64:10–22 (cited in POR, Paper 15 at 35)
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Spencer, page 106
  

86

Pastore Decl., Ex. 2003 at ¶75 (cited in POR, Paper 15 at 35)

Spencer, Ex. 1009 at 106 (cited in Petition, Paper 1 at 74)

Q: Page 106 of Spencer never talks about a 
welt being a knitted outline within a 
surrounding textile structure; right?

A: That is correct. 

Brookstein Tr., Ex. 2004 at 69:23–70:2 (cited in POR, Paper 15 at 35)
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Spencer, page 184
  

87

Spencer, Ex. 1009 at 184 (cited in Petition, Paper 1 at 74)

Pastore Decl., Ex. 2003 at ¶75 (cited in POR, Paper 15 at 35)
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lululemon’s reliance on general knowledge to fill this missing limitation is improper
  

88

common sense or general knowledge “cannot be used as a wholesale substitute for 
reasoned analysis and evidentiary support, especially when dealing with a limitation 
missing from the prior art”
Arendi S.A.R.L. v. Apple Inc., 832 F.3d 1355, 1361–62 (Fed. Cir. 2016)
Case referenced POR, Paper 15 at 34



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

No motivation to knit an outline in Zuckerman’s knitted strip
  

89

Zuckerman, Ex. 1008 at Fig. 1 (cited in Pastore Decl., Ex. 2003 at ¶74)

Pastore Decl., Ex. 2003 at ¶75 (cited in POR, Paper 15 at 35)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Ground 5: lululemon Fails To Show That Zuckerman in View of 
Doughty Renders Obvious Claim 12

90



  

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Overview of Grounds 

Ground 35 U.S.C. § Claims Reference(s)

1 § 102 1–8, 12–18 Nishida

2 § 103 9–10, 19–20 Nishida

3 § 102 1–3, 5–8, 11, 13–17, 21 Zuckerman

4 § 103 3, 9–10, 14, 19–20 Zuckerman

5 § 103 12 Zuckerman, Doughty

6 § 103 11, 21 Nishida, Zuckerman

91
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No motivation to secure Doughty’s “sole structure” to Zuckerman’s “upper
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Attaching Doughty’s sole structure doesn’t “permit easy washing”
  

93

Pastore Decl., Ex. 2003 at ¶78 (cited in POR, Paper 15 at 37)
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Dr. Brookstein’s testimony about “easy washing” is non-sensical
  

94

Q: You’re proposing that it would be easy to 
wash because you could remove the sole by 
dissolving the stitches?

A: Easier.

Q: Easier than what?

A: Than washing it with the sole. 
Brookstein Tr., Ex. 2004 at 78:19–79:1 (cited in POR, Paper 15 at 37)
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Attaching Doughty’s sole structure to “reduce wear” is redundant
  

95

Pastore Decl., Ex. 2003 at ¶79 (cited in POR, Paper 15 at 38)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Attaching Doughty’s sole structure to “reduce wear” is redundant
  

96

Zuckerman, Ex. 1008 at 2(L):35–52 (cited in POR, Paper 15 at 37)
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