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The ’749 Patent

Petition, 3

(Ex. 1001, Fig. 9 (annotated))
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Claim 1 Of The ’749 Patent

Petition, 9-10

(Ex. 1001, Claim 1)
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Claim 13 Of The ’749 Patent

Petition, 10

(Ex. 1001, Claim 13)
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Nishida discloses simultaneously knitting textile 
elements with a surrounding textile structure

(Claims 1 and 13) 

Ground 1 Anticipation by Nishida
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Nishida Anticipates Claim 1

Nishida describes simultaneously knitting textile elements with a 
surrounding textile structure

(Ex. 1005, Fig. 1 (annotated))

(Ex. 1005, 5)

In Figs. 1 and 2, 1 indicates a material web which, during its 
production by a method customary in the textile industry, e.g., by 
weaving and/or knitting and/or embroidering, is provided with a 
single or a plurality of unwound web part(s) 2 for the shoe-upper 
shape 3, as shown, e.g., from the side in Fig. 3.

(Ex. 1005, Abstract)

To this end, the invention proposes that, when the strip of material 
(1) is manufactured, the patterns (2) of the uppers are produced, 
at the same time as the strip of material (1) is produced, using 
different manfuactuing techniques, such as different make-up, 
different yarn material, different color, different material thickness, 
single- or multi-layer material, etc., the patterns being cut from 
this strip and further worked to give shoe uppers.
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Nishida Anticipates Claim 1

Brookstein confirms a skilled artisan would have understood Nishida as describing 
simultaneously knitting textile elements and a surrounding textile structure

(Ex. 1005, Fig. 1 (annotated))

(Ex. 1003, ¶76)

Each of Nishida’s unwound web part(s) 2 is a knitted 
textile element.  Nishida’s surface areas 1.1 are a 
surrounding textile structure.  The single textile structure 
of Nishida’s material web 1, which is knit during a single 
process and includes its knitted textile element (colored 
green) and surrounding textile structure (colored purple) 
is shown in Figure 1.
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Nishida Anticipates Claim 1

Brookstein confirms a skilled artisan would have understood Nishida as describing 
simultaneously knitting textile elements and a surrounding textile structure

(Ex. 1005, Fig. 1 (annotated))

(Ex. 2004, 99:12-25)
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Brookstein never admitted that Nishida does not disclose 
simultaneous knitting

(Ex. 2005, 257:13-23)

Brookstein’s Testimony

Nike Misrepresents Brookstein’s Testimony
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Brookstein Testified Nishida Discloses Simultaneous Knitting

(Ex. 1003, ¶106)

(Ex. 1003, ¶76)
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Brookstein’s Testimony

(Ex. 2004, 99:12-21)

Brookstein Expressly Confirmed Simultaneous Knitting

1. A method of producing a shaped shoe part using a material 
web having a plurality of patterns in the form of a shoe-upper 
unwound web part, cutting these unwound web parts from the 
material web and sewing the shoe uppers together to form an 
upper part, and attaching the associated sole part to the edge 
area of the cut-free outer edge of the associated unwound web 
part, characterized by the following method steps: 
- during the production of the material web (1), both the 

patterns or partial patterns in the form of the shoe upper (3) 
unwound web part (2), as well as the patterns or partial 
patterns in the form of a sole part (29) are produced by a print 
process on the material web (1) and/or by a textile production 
method within the material web; 

….

Nishida’s Disclosure

(Ex. 1005, Claim 1)
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Nike Concedes Nishida Discloses Knitted Sheets

(Sur-Reply, 13 n.3)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
Page  13Reply, 7-9

Nishida never describes “material web base 4” as pre-existing

Nike’s multi-step knitting theory contradicts Nishida’s disclosure

(Ex. 1005, 5)
(Ex. 1005, Abstract)

To this end, the invention proposes that, when the 
strip of material (1) is manufactured, the patterns (2) 
of the uppers are produced, at the same time as the 
strip of material (1) is produced….

No Support For Nike’s “Pre-Existing Base” Argument

In Figs. 1 and 2, 1 indicates a material web which, 
during its production by a method customary in the 
textile industry, e.g., by weaving and/or knitting 
and/or embroidering, is provided with a single or a 
plurality of unwound web part(s) 2 ….
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Knitting On A Knit Base Is Not Possible

(Ex. 2004, 82:17-24)

(Ex. 2004, 84:1-3)

Brookstein explains you cannot knit on existing knit material:
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Nishida discloses single-step manufacturing processes:

Nike’s Mix-And-Match Theory Fails

(Ex. 1005, Abstract)

To this end, the invention proposes that, when the 
strip of material (1) is manufactured, the patterns (2) 
of the uppers are produced, at the same time as the 
strip of material (1) is produced….

Kennametal: Disclosing the patented features as one of multiple 
options still anticipates the claim.
Kennametal, Inc. v. Ingersoll Cutting Tool Co., 780 F.3d 1376, 1381-82 (Fed. Cir. 2015)
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(Ex. 1025, 240:19-241:3)

Pastore’s Testimony

Pastore Agreed Multi-Layer Does Not Mean Multi-Step

Nishida’s disclosure of multi-layer materials does not mean Nishida 
is limited to multi-step production processes
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Contrary to Nike’s novel argument, the abstract does not require the strip of 
material (1) to be produced with a different manufacturing technique than the 
patterns (2) of the upper.

Nishida’s Abstract

Nishida’s Abstract Does Not Support Nike’s Argument

(Ex. 1005, Abstract)

To this end, the invention proposes that, when the strip of material (1) is manufactured, the 
patterns (2) of the uppers are produced, at the same time as the strip of material (1) is produced, 
using different manfuactuing techniques, such as different make-up, different yarn material, 
different color, different material thickness, single- or multi-layer material, etc., the patterns being 
cut from this strip and further worked to give shoe uppers.

Nike: “But [Nishida’s abstract] merely says that ‘the patterns (2) of the uppers 
are produced … using different manufacturing techniques, such as … single- or 
multi-layered material.’”
(Sur-Reply, 11 (elipses original))
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Nishida discloses a substantially 
planar configuration

(Claims 5 and 15)

Ground 1 Anticipation by Nishida
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Claims 5 And 15 Of The ‘749 Patent

(Ex. 1005, Claim 5)
(Ex. 1005, Claim 15)



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
Page  20Petition, 37-38

Nishida Discloses Substantially Planar Textile Elements

Brookstein: “As is shown in Figures 1-2 below, Nishida’s knitted textile element 
(colored green) has a substantially planar configuration within the surrounding 
textile structure (colored purple).” (Ex. 1003, ¶93)

(Ex. 1005, Fig. 1 (annotated)) (Ex. 1005, Fig. 2 (annotated))
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Nishida’s Textile Elements Are Substantially Planar When Removed

Brookstein: “[W]hen I look at the picture [Figs. 1 and 2], that tells me it’s planar.” 
(Ex. 2004, 102:22-24)

Nishida’s folding process transforms its planar element into a non-planar element.        
(Ex. 1003, ¶93; Ex. 2004, 102:5-19)

(Ex. 1005, Fig. 1 (annotated)) (Ex. 1005, Fig. 2 (annotated))
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Even Pastore Cannot Credibly Refute Nishida’s Substantially Planar Textile Element

(Ex. 1026, 43:11-44:1 (objection omitted))

Pastore’s Testimony
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Ground 3

Anticipation by Zuckerman
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Claim Construction
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Construction Of “Surrounding Textile Structure”

Plain and Ordinary Meaning: the textile area outside of the 
knitted textile element(s)

Both parties agree that the limitation refers to this textile.
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Nike Seeks To Improperly Narrow “Surrounding Textile Structure”

(Ex. 2003, ¶55)

(POR, 26)
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The ‘749 Patent Does Not Require A Specific Amount Of Textile

(Ex. 1001, 5:45-48)
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The ’749 Patent Never Limits “Surrounding” To Most Of Periphery

The specification never uses the terms “surround” or “surrounding.”

The only figure showing a textile element as part of a larger structure is Figure 9, 
which is described as illustarating “[a]n example of a textile structure 60 that may 
be formed with a wide-tube circular knitting machine.” (Ex. 1001, 7:38–40)

(Ex. 1001, Fig. 9) (Ex. 1025, 75:11-16)
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Nike’s Construction Conflicts With The ’749 Patent’s Goals

Nike previously argued: 

• “[The] conventional method of making uppers was inefficient, and Nike 
addressed those inefficiencies in the ’749 patent and its family.” (Ex. 1020, 1)

• “[T]he claimed methods increase sourcing and manufacturing efficiency.” 
(POR, 5)

• “The claimed methods increase efficiency.” (Ex. 2003, ¶25)

• The ’749 patent’s family “finally solved the well-recognized and long-felt 
need of reducing waste in the manufacture[] of uppers.”                       
adidas AG v. Nike, Inc., IPR2013-00067, Paper 66 at 10 (Nov. 16, 2017)
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Zuckerman discloses simultaneously knitting 
textile elements and a surrounding textile structure

(Claims 1 and 13) 

Ground 3 Anticipation by Zuckerman
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Zuckerman Discloses A Surrounding Textile Structure

Zuckerman’s surrounding textile structure constitutes the entire 
textile area outside of the knitted textile elements:

(Ex. 1008, Fig. 1 (annotated))
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Completely Surrounded, Single, And Continuous Are Not Required

Pastore confirms that completely surrounded is not required, 
testifying that “I don’t think the claim requires completely 
surrounded.” (Ex.1025, 74:9-75:16)

Nike’s Construction: completely or mostly surrounding the 
textile element
(Sur-Reply, 3)
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Nike States Zuckerman’s Textile Element Is About 50% Surrounded

Nike admits that “Zuckerman’s textile structures … each abut 
only about 25% of the periphery of Zuckerman’s blank (which 
lululemon identifies as the ‘textile element’).”  (Sur-Reply, 3-4 
(emphasis added))

(Ex. 1008, Fig. 1 (annotated))
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Zuckerman discloses incorporating its knitted 
textile element into the article of footwear

(Claims 1 and 13) 

Ground 3 Anticipation by Zuckerman
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The Incorporating Limitation Of The Independent Claims

Petition, 9-10

(Ex. 1001, Claim 1)

(Ex. 1001, Claim 13)
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Nike Seeks To Improperly Narrow The Incorporating Limitation 

Nike argues claims 1 and 13 require incorporation into a 
separate sole structure. (POR, 27-28, 3; Sur-Reply 18)

But Nike’s reliance on the Board’s decision in the New Balance 
IPR is misplaced:

• Addressed whether a sock is an article of footwear.

• Held an article of footwear includes sole structure and upper.

• Did not exclude a slipper.

(Ex. 2006, 13–14; Ex. 2007, 11)
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Nike’s Separate-Sole Argument Is Circular

Nike argues that Zuckerman’s blank 
becomes a “completed article of footwear” 
when assembled into the configuration 
shown in Figure 4. (Sur-Reply, 19)

But each step in the assembly process 
constructs or alters the article, and the final 
product is an article of footwear.

Zuckerman’s blank is incorporated into an 
article of footwear at least by combining it 
with a toe covering portion.

(Ex. 1008, Fig. 7)

(Ex. 1008, Fig. 4)
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Zuckerman discloses knitting an outline of the 
knitted textile element

(Claims 3 and 14) 

Ground 3 Anticipation by Zuckerman
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Pastore Acknowledges Varying Stitches Can Create An Outline

(Ex. 1025, 267:3-10)
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Zuckerman Discloses Knitting A Textile Element Outline

Brookstein: Zuckerman’s Figure 1 “shows varying stitches throughout 
continuous strip 13, forming an outline [red below] of the knitted textile 
element (blank 11) along lines 27 and 29.” (Ex. 1003, ¶153)

(Ex. 1008, Fig. 1 (annotated))(Ex. 1008, Fig. 1)
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Zuckerman’s discloses a substantially planar 
configuration

(Claims 5 and 15) 

Ground 3 Anticipation by Zuckerman
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“Strip Of Fabric” Indicates A Substantially Planar Structure

(Ex. 1003, ¶155)

(Ex. 2004, 50:2-14)

Brookstein testified regarding the meaning of “strip” in Zuckerman 
to a skilled artisan:
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Substantially Planar Transforms Into Non-Planar Configuration

(Ex. 1008, Fig. 1)

Zuckerman’s blank 11 begins substantially planar and transforms 
into a non-planar configuration by folding and stitching:

(Ex. 1008, Figs. 3-4, 7)
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Nike’s Cannot Refute Zuckerman’s Planar Disclosure

Nike’s argument relies solely the following assertion by Pastore:

• “[I]n my opinion, it is unclear from Figure 1 that knitted strip 13 
is substantially planar.” (Ex. 2003, ¶69)

But Zuckerman discloses a “continuously knitted fabric strip.” 
(Ex.1008, 1(R):11–14)
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Ground 4

Obviousness In View of Zuckerman 
and the Knowledge of a POSA
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“Knitting An Outline” Would Have Been Obvious

The Petition shows that knitted outlines were known and had 
recognized benefits:

• Improved efficiency and minimize errors during 
manufacturing

• Enhancing structural integrity
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Efficiency and Error Minimization During Manufacturing

(Ex. 1003, ¶183)

A POSA would have been motivated to add this guide because it would have been known 
to help with improving efficiency (for example reducing time spent measuring or marking 
by creating a precise edge identifier relatively early in the manufacturing process), 
minimizing errors (for example increasing the likelihood that desired boundaries are 
followed or simplifying quality control by facilitating identification of deviations and 
de[f]ects)….

Brookstein Explains Manufacturing Effiencies

It is also possible to produce length sequences such as scarves with fringed ends, articles 
produced on double needle bar raschels based on the tubular knitting principle, and 
scalloped shaping of net designs by cutting around the outline after finishing.

Spencer Describes Knit Outlines

(Ex. 1009, 30)

Cutting-out techniques vary widely, from marked lays whose outlines are followed by 
hand-guided knives to presser cutter blades shaped to the outline of the garment part, 
and cutting blades guided by a computerised programme.
(Ex. 1009, 90)
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Knitted Outlines Enhance Structural Integrity

A welt is an attractive and secure edge of a knitted article that helps prevent laddering or 
unroving of a structure.  It is formed either during the knitting sequence (usually at the 
start, and parallel to the courses), or as a later seaming operation during making-up.

(Ex. 1009, 106)

Spencer Describes Welts as Knit Outlines

Brookstein Explains Welts Could Enhance Zuckerman’s Structure Integrity

(Ex. 1003, ¶183)

Second, a POSA would have understood that varying the stitches to provide an outline 
would be useful for increasing structural integrity around the knitted textile element’s 
edges. A POSA would have been motivated to provide the outline because a POSA would 
have understood that the edges of Zuckerman’s knitted textile element could be prone to 
laddering or unroving (i.e., unravelling) during processing and that the outline would help 
to keep those areas from laddering or unroving.
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“Knitting An Outline” Would Have Been Obvious

The Petition shows that a skilled artisan would have been 
motivated to knit an outline.

• Nike identifies a cutting die as an alternative approach.

• But the advantages of one approach does not preclude 
consideration of another, particularly where a skilled artisan 
would have considered both options.                                     
See In re Fulton, 391 F.3d 1195, 1200 (Fed. Cir. 2004)
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Ground 5

Obviousness In View of Zuckerman 
and Doughty
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Nike Disregards Two Motivations To Combine

Nike does not address two motivations for the combination:

• providing “added protection” for Zuckerman’s textile 
element for use “in more varied environments”

• “permit[ting] changing of the sole structure” to “extend[] 
the knit upper’s life”
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The Challenged Motivations To Combine Support Obviousness

Using a separate sole structure—like Doughty’s—with 
Zuckerman’s textile element would allow the textile element to be 
detached and washed separately. (Ex. 1003, ¶193)

That Zuckerman’s textile element already includes a sole structure 
does not negate the additional benefits of incorporating a 
separate sole structure. (Ex. 1003, ¶¶193-194)

• The advantages of one approach do not preclude 
consideration of another, particularly where a skilled artisan 
would have considered both.                                                     
See In re Fulton, 391 F.3d 1195, 1200 (Fed. Cir. 2004)
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