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Pursuant to 37 C.F.R. §42.64(b)(1), Petitioner submits the following 

objections to Patent Owner’s Supplemental Evidence served December 12, 2024 in 

connection with its Patent Owner’s Response (Paper 20, “POR”).  Petitioner 

incorporates by reference herein its objections to evidence filed as Papers 17 and 21. 

 Exhibit 2043 (Trial Transcript Vol. 5): Petitioner objects to this 

exhibit—which comprises more than 400 pages of testimony (in 

addition to the 1,000+ pages of trial testimony already submitted) of 

numerous lay and expert witnesses from a week-long jury trial in a 

multi-year district court proceeding on different patents with different 

facts and circumstances—as lacking foundation and critical context 

(F.R.E. 104), is irrelevant (F.R.E. 401), incomplete and misleading, 

confuses the issues and waste the parties’ and the Board’s 

resources/time on collateral matters, is far more prejudicial than 

probative (F.R.E. 403), constitutes impermissible expert testimony by 

a lay person (F.R.E. 701/702), lack of personal knowledge / speculation 

(F.R.E. 602), and contains hearsay (F.R.E. 801/802).  Patent Owner has 

not established that any hearsay exception applies, including F.R.E. 803 

or 804(a), (b)(1), and (b)(3), or than any hearsay exclusion applies, 

including F.R.E. 801(d)(1) or (d)(2).  For example, under F.R.E. 

804(b)(1)(B) certain former testimony may qualify as a hearsay 
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exception where it is “offered against a party who had … an opportunity 

and similar motive to develop it by direct, cross-, or redirect 

examination.”  Patent Owner has not shown that is the case here where 

the prior trial involved different patents and different issues.  Similarly, 

Patent Owner has not shown that F.R.E. 804(b)(3) applies given the 

different issues, circumstances, and stakes at issue in the prior trial, and 

the identity of the witnesses.  Additionally, the prior trial involved 

numerous witnesses (including experts) that are not the same party (or 

a predecessor in interest) as Petitioner.  See F.R.E. 804(b)(1)(B) and 

F.R.E. 801(d)(2).  The amount of time and effort required to properly 

understand the context, asserted patents, related issues, and 1,000+ 

pages of testimony from a multi-year district court proceeding and jury 

trial (whose relevance is marginal at best) wastes the parties’, counsel, 

and the Board’s limited time/resources on collateral matters, confuses 

the issues, and is far more prejudicial than probative.  This exhibit is 

not cited anywhere in Patent Owner’s Response (nor it cited among the 

materials considered by Patent Owner’s expert or otherwise referenced 

in Patent Owner’s expert declaration).  Petitioner has had no fair 

opportunity to respond to Patent Owner’s unstated contentions (if any) 
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regarding the same.  Such information is irrelevant and its consideration 

would be unfairly prejudicial to Petitioner. 

Dated:  December 12, 2024 Respectfully submitted, 

/Travis Jensen/ 
Travis Jensen 
Reg. No. 60,087 
ORRICK, HERRINGTON & 
SUTCLIFFE, LLP 
1000 Marsh Road 
Menlo Park, CA 94025 
Telephone: (650) 614-7400 
Facsimile: (650) 614-7401 
Email: T61PTABDocket@orrick.com

Attorneys for Petitioner 
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