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PROCEEDINGS
JUDGE ANDERSON: We will continue today with the hearing on
IPR2024-00497. The Petitioner is Cisco Systems, Inc., and Patent Owner,
Umbra Technologies, Ltd., owner of U.S. Patent No. 10,630,505. This is a
follow on to our earlier hearing this afternoon for IPR2024-00270. If you
would add, for the record, appearances of Counsel, starting with Petitioner.

MR. MULDOON: Thank you, Your Honors. This is Patrick
Muldoon for the Petitioner, Cisco Systems, from Duane Morris. And also |
have with meonlineis lead Counsel, Patrick McPherson of Duane Morris,
and also backup Counsel, Joseph English, also of Duane Morris.

JUDGE ANDERSON: Thank you, Mr. Muldoon. And for
Patent Owner?

COURT REPORTER: Mr. Devlin, you're muted.

MR. DEVLIN: I realized that just as | was trying to re-mute
myself. Thisis Tim Devlin for Patent Ownerof Devlin Law Firm, and with
me, | have James Lennon, also of Devlin Law Firm, for Patent Owner.

JUDGE ANDERSON: Thank you, Mr. Devlin. Thank you,
Mr. Muldoon. With that, let me say that this is Judge Anderson. I'm joined
by Judges Courtenay and Zecher. We are participating in this hearing via
teleconference. Keep in mind that demonstrative exhibits need to be
identified by slide number so we can follow along. We ask that objections
to any argument or demonstrative not be made during the presentation. You
can respond to anything that you findto be objectionable in your respective

responsive arguments. And we'll address any of those issues in a final
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written decision, if necessary.

There'sno protective order in this case. The parties need to be
aware, as we discussed earlier, the hearingis open to the public and so keep
thatin mind. Perour pre-hearing order, each party has 45 minutes to present
its argument, for a total of 90 minutes for the hearing in this matter.
Petitioner has the burden of showing unpatentability of the original claims.
Petitioner will proceed first, followed by Patent Owner. Petitioner, you may
reserve time to rebut Patent Owner's opposition, and similarly, Patent Owner
may reserve time for a sur-rebuttal to respond to the rebuttal.

Time s, again, something -- I actually noticed something that
may be of help. Ibelieve one of the Judges -- probably Judge Zecher -- was
runningthe timer and at least in my -- Judge Courtenay, thank you -- at least
from my video perspective, you can see the time up on the wall between
Judges Zecher and Courtenay. So | will keep track, as well, but Judge
Courtenay, I'm going to sort of leave it to you and with respect to the
participants, you can see -- | assume you can see what | can see, So you can
see what time you have left and what -- and address your arguments
accordingly. Withthat, Mr. Muldoon, you may proceed with Petitioner's
opening.

MR. MULDOON: Thank you, Your Honor. Yes, I'd like to
reserve 15 minutes for rebuttal.

JUDGE ANDERSON: Thank you.

MR. MULDOON: Okay. All right. I'll start on Slide 2. We
have an overview of the grounds in '505 in the Petition. The first ground,
Claims1, 2,4 through 12, 14 through 20, are unpatentable over Hankins

alone orin view of Munger, where Claims 1, 11, and 14 are the independent
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claims. And with respect to Ground 2, dependent Claims 3 and 13 are
unpatentable over Hankins alone or in view of Munger, or in further review
of Treuhatft.

On Slide 3, unlikein the last proceeding, the sole dispute, the
only dispute, the only thing we need to decide is whether Hankins discloses
the plurality of end-to-end tunnels. There is no other dispute found in the
papers, not with respect to the userof Monger, Treuhaft, or with respect to
any other claim limitation.

In order to better understand the dispute, it is imperative to
understand the admitted prior art as described in the '505 patent and more
importantly, the solution the '505 patent proposes. In Slide 4, Figure 9 is
described as prior art in the '505 patent. Figure 9 illustratesa point-to-point
tunnel built between two gateway devices, Al, green, that's on the left, and
B1, blue, that'son the right. The LAN Al connectsthrough its gateway Al
to the network of one internet service provider, ISP1, that's shown in yellow,
and LAN B2 connects through gateway B1 to the other internet service
provider, ISP3, which isshown in orange on the right-hand side of Slide 4.

So its ISP1 and ISP3 have a requirement that their network traffic
In both connections transit through the network of another internet service
provider, whichis ISP2, which is shown in purple in the middle. But the
'505, that noted that there was no control of the internet ISP2 by either ISP1,
yellow, or ISP3 in orange. Both ISP1 and the patent noticed -- the '505
patent noticed that the problems associated with this prior art system caused
by this lack of unitary control, and it noted it caused issues with routing,
quality of service, and stable connection. Soin view of these issues, the'505

proposed a new solution.
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Turning to Slide 5, the patent describes the issues/problems
with the prior art tunnels. The'505 notesthere was little to no control over
the grounds. They were replyingon the policies of various middle players.
They had limited control over the plurality and quality of service of the total
connection, so it was difficult for point-to-point tunnels to maintain a high-
quality stable connection, especially over third-party networks. The '505
patent, its proposed solution was a global virtual network of endpoint
devices and access point servers with a centralized control server for
automatically monitoring and controlling the routing of communication
between endpoint devices using tunnels.

Now, the solution proposed in the '505 patent is not how the
tunnels are joined or whether the packets transmitting the tunnels were
encapsulated, being capsulated or otherwise interrupted, but rather, the
solution was invoked in centralized control over the communications path.
And as we'll see in the next several slides, the '505 shows several
implementations of their solution.

On Slide 6, we have annotated Figure 33 which shows an example,
a first example of theirsolution. Figure 33 illustrates the GBN end-to-end
tunnel(s), because it can be tunnels or tunnel, from LAN1 to endpoint
device -- the green one -- to the access point server that's shown in red in the
middle of the intermediate access point, to the second endpoint or EPD, the
one in blue, to LANZ2,

Here, two intermediate tunnels are joined at an intermediate access
in the middle, shown in red, to forma plurality of end-to-end tunnels under
singularcontrol of a controller. And looking backto Slide 4, the difference

between the point-to-point tunnel of Figure 9 and the end-to-end tunnel of
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Figure 33is the natureof the control. In Figure 9, the different controllers
control the communications path, whereas in Figure 33, the end-to-end
tunnel is controlled by a single controller. The '505 patent expressly
describes the end-to-end tunnels are formed by joining these intermediate
tunnels.

JUDGE ZECHER: Mr. Muldoon, this is Judge Zecher. There
seemstobe a lot of dispute between the parties regarding this figure and
what it actually shows. |thinkPatentOwnerhas taken the position that this
intermediatetunnel 1 and intermediate tunnel 2 that you've labeled here --

MR. MULDOON: Yes.

JUDGE ZECHER: --are actually point-to-point tunnels. Can you
kind of respond to that?

MR. MULDOON: Well, the '505 patent calls repeatedly
intermediate tunnelsthroughout the entire disclosure of the '505 patent. The
only time they use pointto pointisin the discussion of the prior art point-to-
point tunnel that we showedin Figure9, and they showed all the -- and they
discussed all the issues with a point-to-point tunnel. With a point-to-point
tunnel, you wouldn'teven, you couldgo from one point to another point and
you wouldn't need an intermediate access point. So the --

JUDGE ZECHER: So Mr. Muldoon --

MR. MULDOON: Yes?

JUDGE ZECHER: So does end-to-end tunnel require
construction?

MR. MULDOON: No, I don't think it does and we've showed
several examples of -- | mean, it's clear what the '505 patent means by

intermediatetunnels. It means tunnels that are joined together to form a

7



© 00O N O O Ao W N P

N RN NN NDNN R B R R P B R R R
o 0N W N PFP O © 0 N O o W N kB O

IPR2024-00497
Patent 10,630,505 B2

tunnel from one end, one endpoint, to another endpoint, that goes through an
intermediate access point with the access point server. That's --

JUDGE ZECHER: So Mr. Muldoon, when I'm looking at this
figure -- and I've read the description, so | know what it discloses and | think
you're accurate in that respect. But when we look at it, you kind of
annotated it here and you have your intermediate tunnel 1, intermediate
tunnel 2, and theyboth -- I think intermediate tunnel 1 extends from EH3 to
EH9 and then conversely -- or in addition, intermediate tunnel 2 sends from
EH90toroughly EH15. Youthen have these lines above it. What is that
illustrating? Is that illustrating what these form? Effectively the end --

MR. MULDOON: Yes, yes. Yes, sorryto interrupt. Yes, this is
just alogical display. It's justadrawing, a line drawing, to say, hey, look,
thisis, you know -- we've got these two tunnels and then we -- when we join
them, we have a-- | guessa one end in logical tunnel. It'sstill comprised of
the two intermediate tunnels. It's not a separate tunnel. It's a logical
connection of thetwo intermediate tunnels at the intermediate access point
and it's throughout the '505 description. Thisisnot just with respect to, you
know, 5 and 6.

Over and over and over again, the '505 explicitly talks about
joining these intermediate tunnels. There's only discussion in intermediate
tunnels. The point-to-pointtunnelsare only with respectto Figure 9, which
Is the prior art that they were trying to get around -- or not around, but a
solution to make it better.

JUDGE ZECHER: Andto be fair, when we get to Claim 1 here,
which I assume you're getting to shortly, the language in dispute is forming a

plurality of end-to-endtunnels, soit'sa plurality of tunnels. It's not a single
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tunnel. We're talking about forming a plurality using these intermediate
access --

MR. MULDOON: Yep.

JUDGE ZECHER: -- point servers?

MR. MULDOON: Correct, correct.

JUDGE ZECHER: Okay.

MR. MULDOON: So they -- as we were just talking about, we
believe the '505 patent expressly describes the end-to-end tunnels are formed
by joiningthese intermediate tunnels. Now on to Slide 7, it describes the
implementation of the '505 solution as shown above in the previous slide in
Figure 33. The '505 patent expressly states that Figure 3, and | quote,
"illustrates an end-to-end GBN tunnel(s) between edges of two LAN via the
access point server."

There was one tunnel between EPD1 and AP1, intermediate tunnel
1, joined to a second tunnel between AP1 and EPD2, the intermediate
tunnel -- thisis -- we described before, which together form the GBN tunnel
that extends over theentirety of the transit from one endpoint to the other.
And importantly, it says between the joining of the tunnels at the AP as the
access point server, it's viewed as a single tunnel by client devices within
LAN1 and LAN2.

So it's a logical tunnel, it looks like a tunnel to them, but it's
formed from joining two intermediate tunnels. The '505 is describing logical
tunnels formed by joining two defined tunnels. In fact, '505 goes on to
describe the end-to-end tunnels could be formed from multipleintermediate
tunnels with multiple intermediate access points.

Andwe turnto Slide 8, whichis Figure 4. Here we have another

9
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example of forming end-to-end tunnels. This time formed from three
intermediatetunnels, 1, 2, and 3 as we show, and two access points, AP1 and
AP2, confirming that any number of intermediate tunnels and intermediate
access points can be joined to form an end-to-end tunnel. Andthese end-to-
end tunnels were not formed by accidentally or just automatically, butunder
the direction to control of a unitary controller.

Every other embodiment in the '505 patent with the exception of
the prior art described in Figure 9 includes a communication path under
central control and no embodiments, otherthan end-to-end tunnels directed
by the central controller are even described in the '505 patent. That was the
invention central control and joining of intermediate tunnels.

If we turn to Slide 9, the '505 patent describes that Figure 4
illustrates -- that we just went -- illustrates end-to-end tunnel between edges
of the two LAN viatwo or possibly more access point servers. And further
that, thesystems and methods for connecting devices via a virtual global
network are disclosed. In one embodiment, the network device -- the
network system may comprise a first device communication with a first
endpointand its second device in communication with thesecond endpoint.
The first and second devices may be connected with acommunication path.

And then importantly, the communication path may comprise of
one or more intermediate tunnels connectingeach endpoint device to one or
more intermediate access point servers and one or more control servers.
And | repeat, these are not physical connections from tunnels, but rather
logical connections and that's what was shown in 34.

JUDGE ZECHER: Mr. Muldoon, this is Judge Zecher. Do you

think thatthe ’505 patent at issue here usesthe terms*communication path™
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and "end-to-end tunnels" interchangeably?

MR. MULDOON: It's not exactly interchangeably, but pretty
much interchangeably. Whenever the communication path is joined
between endpoints andit's formed by intermediate tunnels under the control
of the server, then it is used synonymously, if that answers your question. A
communication path by itself is not, but if it's formed by intermediate
tunnelsand it's -- they're joined at theaccess pointand under the control of
the controller, then yes, they are synonymous.

And on Slide 10 is Figure 23 of the '505 patent, which further
implements the '505 patents, which we have a first device in green -- the
EPD100 in green near the top. Second device in blue, the EPD23-102, that's
in blue near thebottom. Then we have two intermediate access point servers
in red in the middle and a plurality of end-to-end tunnels shown in shades of
purple, and the controller is shown in yellow at the top.

Between the first device and the first intermediate access point,
there are three intermediate tunnels. You probably can't see it, but 00, 02,
and 04. That'swhat -- they have them distinguished. And between the first
Intermediate access point, the one at the top, and the second intermediate
access point in the bottom, there are another three intermediate tunnels, 10,
12, and 14. And between the second intermediate access point and the
second device, thereare another three immediate tunnels, 20, 22, and 24.
Plus, there are a possible 27 different end-to-end tunnels and they're under
the control of server 200, which selects which ones the first device uses.

If we could go to Slide 11, we have Claim 1 and we can read it
upon Figure 23 and Slide 10. We have the first devices we describe, the

second device in blue at the bottom, we have a plurality of intermediate
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access point servers in red in themiddle, that form of plurality of end-to-end
tunnels connecting thefirst device and second device, and a control server
which controls the selection of the tunnels. So it's basically where the
controller selects one of the pluralities of an end tunnel for communication
between the first and the second devices, based on the information.

Now moving to Slide 12, we have Figure 2 of Hankins. The
Petition identifies three ways Hankinsdiscloses a limitation of Claim 1 and
thisis given thepossible interpretations of this third limitation. The third
limitation beinga plurality of intermediate access point servers that form a
plurality of end-to-end tunnels, connecting the first device and the second
device. Now, we believe the first one -- interpretation is probably the
correct one, although it doesn't matter because you show it -- the first
Interpretation is that each intermediate access point server forms at least one
end-to-end tunnel. And since there's two of them, there'd be plurality.

The second interpretation being that each intermediate access point
server forms a plurality of end-to-end tunnels themselves. And the last
interpretation is that each of the intermediate tunnels together create a
plurality of end-to-end tunnels, which each of the tunnels traverse each
Intermediate access point server. So in an abundance of caution, we address
each possible interpretation.

Figure 2, and thisis Slide 12, is annotated here with respect to the
first interpretation. We have thefirst device, the gateway, green; the second
device; the gateway on the other side, blue, the intermediate access point
connecting the tunnels; and a controller in yellow; and right on the top, we
have a first end-to-end tunnel, singular, established by the controller through

tunnel server 1. And the second end-to-end tunnel that goes from the
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gateway -- green gateway -- to the blue gateway through tunnel server 2, and
so that's the first and second of these tunnels make up the plurality of end-to-
end tunnels.

The job of the controller is to select the tunnel between the first
and second device using the information obtained from the network devices.
The gateways, tunnels, smart devices, et cetera. Like the '505, the tunnels
are under the control of a single entity via the controller. Thus, the
architecture described in Hankins is identical to the architecture of the '505
patent.

On a side note, | just want to hit this. Hankins uses network
devices to describe manytypes of devices. Hankinsin column 8, lines 15 to
19, states, thus for example, network devices may comprise computing
devices, non-computing devices, and other devices. The network device
may comprise as an nominal examples a router, gateway, hub, switch, host,
mobile device, server, client net device, or anything or any combination
thereof.

JUDGE COURTENAY: Mr. Muldoon, I just had a brief
comment. This1.3, the plurality of end-to-end tunnels, it seems consistent
with the description in the '505 patent at column 36, that each of these
individual tunnels could use different tunneling protocols. Is that your
understanding of the patent?

MR. MULDOON: That is, yes.

JUDGE COURTENAY: Okay.

MR. MULDOON: Yes, | think we have this -- | have thislater on.

JUDGE COURTENAY: Okay, thank you.

MR. MULDOON: Now on Slide 13, we showed how Hankins

13
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meets the plurality of end-to-end tunnels under the second interpretation.
That isthat each of the tunnel servers disclose the plurality of end-to-end
tunnels themselves. Inthisapplication, each of the purple lines represent a
plurality of end-to-end tunnels, much like Figure 23 of the '505 patent,
where we saw multiple intermediate tunnels between each network device
comprising to a total of 27 different end-to-end tunnels.

As noted by Mr. Reddy, although Figure 2 and Figure 3 of Hankins
show a single line between the gateway devices and the tunnel server,
Hankinsdescribes that these devices are logically joined such that a person
of skill understood the lines represent multiple tunnel paths, between the
gateway device and the tunnel servers. And it goes on to say a tunnel
(INDISCERNIBLE) is substantially compliant with multiple avenues --
multipath virtual private networks.

In Slide 14, we annotate Figure 3 showing how Hankins meets the
plurality of end-to-endtunnelsunder thethird interpretation. Thatiseach of
the intermediate access points together create a plurality of end-to-end
tunnels which traverse each intermediate access point. Here as we see, the
first and second end-to-end tunnel, which are labeled -- which are shades of
purple, formaplurality of end-to-end tunnels and each of the end-to-end
tunnels traverse each of the plural tunnel servers, 560 and 561. Thus, under
any interpretation, Hankins discloses the plurality of end-to-end tunnels.

So now I'm turning to Slide 15. As noted above, the sole dispute is
whether Hankins discloses end-to-end tunnels. Slide 16 shows Claim 1
highlighting the end-to-end tunnels. We see in the third limitation, the
plurality of intermediate access point servers perform a plurality of end-to-

end tunnels, connecting thefirst device and the second device. And the last
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limitation, when the control server selects one of the plurality of end-to-end
tunnels for communication between the first and second devices based on
the information it obtained.

Now, the Patent Owner arguesthere's restrictions on what an end-
to-end tunnel means. First, thatasingle end-to-end tunnel cannot include
multipletunnels joined together at intermediate points. Next, that an end-to-
end tunnel is a connection between two devices with encapsulated
communications there between. And lastly, an end-to-end tunnel spansin a,
guote, "uninterrupted fashion", end quote, between endpoints. Now, at the
end of the day, the Patent Owner wants to restrict the definition of end-to-
endtunnelstoone, exclude tunnels formed joining intermediate tunnels;
two, require encapsulation; and three, transmit uninterrupted between the
endpoints. Now, we'll turn to Slide --

JUDGE COURTENAY: Mr. Muldoon, I --

MR. MULDOON: Yeah.

JUDGE COURTENAY: Thefirst bullet point -- I believe you're
referring -- thisisthe Petitioner's reply on page 2; is that correct? Where
you have thethree bullet points regarding the Patent Owner's construction?

MR. MULDOON: Yes, yes.

JUDGE COURTENAY: Allright. Well, thefirst one, | don't see
thatin the claim. It'san argued negative limitation. Cannotinclude multiple
tunnels joined together at intermediate points, but the second bullet, these
tunneling protocols, they encapsulate a packet or data within another packet.
So isn't the second thingsort of inherent any tunneling protocol you have
encapsulated communications --

MR. MULDOON: No, you would --

15
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JUDGE COURTENAY:: -- (CROSSTALK) encapsulated, it does
not determine the claim. It does not determine the claim, but.

MR. MULDOON: Right. It's whether it's encapsulated
uninterrupted or whether it's, you know, layers of encapsulation, but the --
what | think they're referring to is that it's encapsulated only. It only
becomes de-encapsulatedat the endpoint. There's no, you know --there's no
support forthatat all. The '505 patent really doesn't discuss encapsulation,
even though you have tunnels, but you can also have -- you can have, you
know, MPLS. You can have different types of protocols in which, you
know, you could -- | guess it all could be types of encapsulation.

JUDGE COURTENAY: More specifically, the encapsulation is
kind of encrypted data --

MR. MULDOON: Right.

JUDGE COURTENAY:: -- within another packet. So arguably,
encapsulation is inherent in these tunneling protocols, but the third bullet on
page 2 of Petitioner'sreply, the limitation of uninterrupted fashion and end-
to-end tunnel spans in an uninterrupted fashion between endpoints. How do
you understand that? | don't see the term uninterrupted in Claim 1.

MR. MULDOON: It's not.

JUDGE COURTENAY: But how do you understand that
construction by Patent Owner?

MR. MULDOON: Ithink what the PatentOwneris saying is that
it's encoded, encrypted and encapsulated at one endpoint and it remains
encapsulatedas is until it reaches -- until it traverses the tunnel and exits at
the other endpoint.

JUDGE COURTENAY': Well, that might be true if you had a

16



© 00O N O O Ao W N P

N RN NN NDNN R B R R P B R R R
o 0N W N PFP O © 0 N O o W N kB O

IPR2024-00497
Patent 10,630,505 B2

single tunneling protocol for every intermediate tunnel, but the scope of the
claim and the specification -- the '505 specification, | believe in column 26 --
it covers an embodiment where you can havedifferent tunneling protocols.

MR. MULDOON: No, I --

JUDGE COURTENAY: You can have like 12 --

MR. MULDOON: We agreed.

JUDGE COURTENAY:: --different tunneling protocols that are,
you know, intermediate sections of this larger logical tunnel.

MR. MULDOON: Right. Andalso I thinkyou'rerightin the fact
thatyou're -- they're joining intermediate tunnels, so to the extent there is
encapsulation, it's still -- it's within those intermediate tunnels and the
tunnels are different on either side. Sowhenthey say they're uninterrupted,
| think that's what the Patent Owner is saying is that it's encapsulated or at
one endpoint and only at the last endpoint is it un-encapsulated.

JUDGE COURTENAY: All right, thank you.

MR. MULDOON: So basically, yeah, I think we've been through
that. Oneistoexclude tunnels for joining intermediate tunnels, one is to
require encapsulation, and three, transit uninterrupted between endpoints.

Turningto Slide 17, there's simply no factual support for Patent
Owner's argument a single end-to-end tunnel cannot include multiple tunnels
joined togetherat intermediate points. Each of Figures23, 33, 34 illustratea
single end-to-end tunnel may be performed by joining multipleintermediate
tunnels. The '505 patent expressly states that joined tunnels appear as a
single tunnel and there's depiction in Figure 33 and 34. Basically, it says
while Figure 33, 34, and 35 all illustrate the joining of tunnels at the AP

hops, this is being used as a single tunnel by client services -- or client
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devices, sorry. Soit'sjust a logical tunnel. It's formed from two separate
tunnels. Thisisan expressed disclosurethat multiple intermediate tunnels
form an end-to-end tunnel as described in the '505.

On Slide 18, we can revisit Figure 23 of the '505 patent. Andhere,
Figure 23 is consistent with the invention described in the abstract of the
'505. The endpoint devices are connected by intermediate tunnels to an
Intermediate access point servers. Figure 23 demonstrates a plurality of end-
to-end tunnels formed by three sets of intermediate tunnels, as we discussed
before, totaling in 27 if my math is correct.

Turning to Slide 19, the '505 patent discloses the plurality of
intermediate tunnels make up an end-to-end tunnel. The abstract, the
communication path may comprise one or more intermediate tunnels
connecting each endpoint device to one or more intermediate access point
servers and one or more control servers. Your Honor, you asked the
question earlier about what houses -- how is communication path different
from an end-to-end tunnel. Well, in this context, they are synonymous
because we have theintermediate tunnels that are connected, and they're
connected at the intermediate access point and they're connected to one or
more control servers. So Figure --

JUDGE ANDERSON: You'reat your 30 minutes, Mr. Muldoon.

MR. MULDOON: Okay.

JUDGE ANDERSON: You're at your 30 minutes, so you're eating
into your rebuttal, but --

MR. MULDOON: Okay.

JUDGE ANDERSON: --that gives me an opportunity to ask. |

am very confusedabout why we are not -- like you seem to say that claim
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construction is not required with end-to-end tunnels. Number one, it's not
defined in the patent; would you agree with that?

MR. MULDOON: Yes.

JUDGE ANDERSON: Itis not a term of ordinary -- that has an
ordinary understanding to those of skill in the art?

MR. MULDOON: That's correct.

JUDGE ANDERSON: So --

MR. MULDOON: | --

JUDGE ANDERSON: -- you said --

MR. MULDOON: | will go back and say --

JUDGE ANDERSON: Go ahead.

MR. MULDOON: --ifyou -- I'm sorry, | didn't mean to interrupt,
but | -- it is defined in the patent, just not definitive. It's defined in two
intermediate tunnels joined together under the control of the control --

JUDGE ANDERSON: Yeah, it's described --

MR. MULDOON: Yes.

JUDGE ANDERSON: It'sdescribed in the description of Figure
33 as “end-to-end GVN tunnel(s)” for sure, andthat's what we look at under
Phillipsand what the claim says. The claim doesn't answer our question.
The patentintrinsic evidence does probably, in my opinion, and then what
we found in the decision on the institution. We are, in fact, engaging in
claim construction; is that not true?

MR. MULDOON: To an extent, yes, we are. | agree.

JUDGE ANDERSON: Okay, thank you. Okay.

JUDGE COURTENAY: Mr. Muldoon, I'd just like to add to that.

Regarding the intrinsicevidence, that includes, you know, the claim itself
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and the written description, and the prosecution history, but the claim itself, |
read it -- 1.3 broadly as defining a plurality of end-to-end tunnels. All they
have todois connectafirst device withasecond device. That's how I read
it on my first pass. Isthatincorrector do you have adifferent understanding
or?

MR. MULDOON: I'm not going to say that you're incorrect.
Hankinswouldstill meet under that construction. You know, but it -- yeah,
it goes from one endpoint to ancther endpoint. We're showing that it crosses
the tunneland goes all the way to the other logical domain, but a reading
like your reading,  wouldn't count it out. | haven'treally thoughtabout that
as much, but I can see your point there.

JUDGE COURTENAY: Well, you said it's not defined in the
specification, right? The '505 --

MR. MULDOON: | said it was not specifically defined. It is
defined as --

JUDGE COURTENAY: Okay.

MR. MULDOON: It's defined as aggregating two intermediate
tunnels under the control of --

JUDGE COURTENAY:: But sometimes, claim terms are actually
defined in the claim itself --

MR. MULDOON: Right.

JUDGE COURTENAY: -- probably more broadly than it might be
described in the specification. And many times, in the specification, we
have non-limiting exemplary embodiments that have lots of qualifying
language like maybe, could be. It's not --

MR. MULDOON: Yeah.
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JUDGE COURTENAY: -- a definition, per say, but in the
specification of it says, as used herein, this claim term means something
specific --

MR. MULDOON: Right.

JUDGE COURTENAY': -- without the qualifiers, then we can
consider that as a limiting definition.

MR. MULDOON: Right.

JUDGE COURTENAY: But here, | see thismoreas being broadly
defined in 1.3. That the end-to-end tunnels, the plurality, they merely
connecta first device toa second device as far as the intrinsic evidence, the
claim itself.

MR. MULDOON: Right, lunder --yeah. I mean, I'm not saying
that it's -- yeah, | haven't considered that.

JUDGE COURTENAY: Okay. Move on. I just --1don't --

MR. MULDOON: No.

JUDGE COURTENAY': -- want to take up your time.

MR. MULDOON: It'sall right. And then we've got here -- like
Figure 23, it basically says that two or more tunnels can be aggregated
togetherand can carry trafficas if they were one tunnel. Again, so this is
just alogical tunnel. It'sjustaway of describingit. Thisis -- it's not -- this
Is not a separate, wholly separate tunnel as stated from the two joined
intermediate tunnels. And on Slide 3 --

JUDGE COURTENAY: Butasingle -- a plurality of end-to-end
tunnels that would basically comprise a single logical tunnel, that single
logical tunnel would still connect a first device with a second device.

MR. MULDOON: Yes, | agree.
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JUDGE COURTENAY: Yeah, a point-to-point virtual by both
communication systems.

MR. MULDOON: Yes, | agree.

JUDGE COURTENAY: Witha VPN, you would typically have a
single tunneling protocol, but here, you could have multiple intermediate
tunnels, each having a different tunneling protocol in this global virtual
network. That's how | understand the '505 patent.

MR. MULDOON: Right. Especially in -- because you have --
especially going across different broadcast domains as in Hankins.

JUDGE COURTENAY: But it also deals with latency, you
know -- minimizing the latency in the communications.

MR. MULDOON: Yes.

JUDGE COURTENAY: All right. Go ahead. | will listen.

MR. MULDOON: Now we're going to Slide 21. | think we --
yep, on Slide 20, there's another example of aggregating -- or multiple
tunnels. Slide 21 also shows a number of intermediate tunnels make up an
end-to-end tunnel. In fact, the -- there was no description or embodiments
other than the prior art in which any number of tunnels that extend between
the endpoints are not formed by joining intermediate tunnels.

And now thesecond -- addressing the Patent Owner -- I'm on Slide
22, sorry. Addressing the Patent Owner's proposed second one, you know,
it -- we had this discussion before, but the Patent Owner does not
specifically require end-to-end tunnels to carry encapsulated traffic. Like |
said, you know, labeling and stuff, there could be other ways of doing it
without encapsulating. Maybe not as practical, but it doesn't really -- it

doesn't use the word -- it doesn't describe how this encapsulation works.
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None of the figures discussed above include any discussion of encapsulation.
| mean, definitely the tunnel -- there are tunnels that use encapsulation. Less
known justification for construing an end-to-end tunnel to require
encapsulated traffic, especially only un-encapsulated at the ends.

In addressing Patent Owner's last argument on Slide 23, the
patent -- the '505 patentdoes not require end-to-end tunnels to span in an
uninterrupted fashion between points. Whenwe look at this and the patent
does not use theword uninterrupted, it doesn't describe the GBN tunnels, but
instead describes the seven hops. The Patent Owner Response does not
address whether ahop is an eruption, and moreover, the '505 patent actually
explains that these tunnel servers provide multiple processing functions, like
domain name, system lookup, caching of content, smart routing, and firewall
services.

In the interest of saving time, | will note that there was only
three -- there's the entirety of the PO's expert opinion with regard to end-to-
end tunnels. The end-to-end tunnels do not un-encapsulate a packet until
after the packet reaches the seconddevice, butit only cites to the Figure 33
and the three lines of the specification, none of which talk about
encapsulation. I'll reserve the remainder of my time. Thank you.

JUDGE ANDERSON: Okay. Thank you, Mr. Muldoon.
Accordingtowhat | see, you have eight and a half minutes. I'll give you
nine minutes to finish -- to do your rebuttal and thank you very much. With
that, Mr. Devlin, you are up.

MR. DEVLIN: Thankyou, Your Honor. Am I comingthrough? I
think I'm on mute.

JUDGE COURTENAY: Yes.
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JUDGE ANDERSON: You are.

MR. DEVLIN: Thank you. Okay. So we had, again, a single
slide deck, the '505 patent slides begin on Slide 58, some assigned hosting
slides, but really if you skip to Slide 60, we're going to just talk a little bit
about the background. And again, | won't belabor this too much, but if we
go to Slide 62, fundamentally what's happening is the patent requires
buildingan end-to-endtunnel,and | do think having heard all this, we have
something of a claim construction issue here, but | think the words "end-to-
end tunnel” are the basis of the construction and the basis of what we are
saying is effectively or inherently required by that language. The word
tunnel itself, for example, requiring a consistent encoding across the tunnel.

And in fact, probably it's useful to go to Slide 63. So Patent
Owner's expert, Dr. Beck, states in his declaration that the data packets are
not unencoded at the intermediate access point servers, andthat's something
that we view as inherent in an end-to-end tunnel. Inherentin anytunnel, but
here, an end-to-end tunnel, that spans multiple intermediate tunnels. And |
think that's probably, you know -- thisis a core dispute here about whether
just aset of intermediate tunnels linked together create an end-to-end tunnel
or you need something else.

JUDGE ZECHER: Mr. Devlin, do you have any -- is there any
evidence cited in that paragraph of the declaration to support that statement?
Because | didn't see any.

MR. DEVLIN: No, I think that's the expert's opinion, based on his
expertise.

JUDGE ZECHER: Okay. Well, you know the rule that we can

discountan expert's opinion if they don't provide corresponding evidence to
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support it, so usually we see a citation in the specification or something that
would basically provide some indication that this is a correct statement.

MR. DEVLIN: Understood. Well, let me go to the specification
andtalk about it a little bit. So I'm going to move forward to the dispute
here. We all agree the disputeis respect -- with respect to this phrase end-
to-end tunnels. I'm looking at Slide 65 and Slide 66, each of which just
simply show the phrase end-to-end tunnel and various locations within the
claims. That's Slide 66.

If we go to Slide 67, | thinkwe get to the core of the dispute and
some of the intrinsicevidence that we are relying on and looking at. So in
the patent,and we're looking at an annotated version of Figure 34, and we
annotate it slightly differently than does Petitioner, there's nodoubt that the
endto -- there'snodoubt that Figure 34 shows an example of an end-to-end
tunnel. There's no disagreementabout that. There's also no disagreement
that Figure 34 shows a collection of intermediate tunnels. There's no
disagreement about that.

And so the phrasingthat Petitioner made of our argument -- our
first primary argument -- was incorrect, so we do not say thatan end-to-end
tunnel cannot include intermediate tunnels or cannot be formed in part
utilizing intermediate tunnels. It's justthatit requires morethan thatandthe
patent specification figures, and the patent specification texts consistently
demonstrate that.

So what isshown in Figure 4 -- sorry -- Figure 34 as an example is
a separate intermediate tunnel identified by the blue lines and what are
annotated as NH1, NH2, NH3, and NH4. NH here, seen in this

specification, stands for neutral hops. And what the specification also
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discloses is that these intermediate tunnels form an end-to-end tunnel by
virtue of a third layer of the GBN. And let me ask if Your Honors have
ready access still, as you're holding Patent Owner's slides up, if Your Honors
have ready access to Petitioner's slides also because I'd like to move back
and forth between them briefly, or the patent itself wouldwork just fine. I'm
really going to work back and forth between Petitioner's slides and the
specification.

JUDGE COURTENAY: Well, we have access to both
demonstratives, as well as the patent.

MR. DEVLIN: Okay, great. So let's start with Petitioner's Slide 7
and it is referencing Figure 33 of the patent, and Figure 33 is similar to
Figure 34 in that there is a collection of intermediate tunnels shown and
there is also separately shown another layer of tunnel and that's the
intermediate tunnel, and the access points within that third layer of the end-
to-end tunnel are identified as neutral hops -- NH1, NH2, and NH3. So
similarto what we were just looking at with Figure 34, except there's an
extra neutral hop in Figure 34 relative to Figure 33.

So looking at Slide 7 and the description that the Petitioner cobbles
togetherof Figure 33, there is no doubt that Figure 33, quote, "illustrates an
end-to-end tunnel between the edges of two LANSs." That quote is accurate
from the patent. The second bullet is also -- has two accurate quotes, but
they're connected in away that's not quite totally correct. So there are two
intermediate tunnelsand thosetunnels are joined, and together, those tunnels
form a global virtual network tunnel that extends over the entirety of the
transit,and that's viewed as a single tunnel by the client devices. That's on --

that last bullet is from column 34 of the patent. The middle bullet cites are
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from column 33, lines 7to 19, but that's -- so let's focus on that middle bullet
first.

That'snotall that it says. It makes very clear in that same sentence
thatthe -- there'sone tunnel between EPV1and AP1. That's a quote that's
right therein bullet 2, and there's a second tunnel between AP1 and EP2.
That's also an appropriate quote, but within that paragraph or those same
paragraphs spanninglines 7 through 19, the specification notes that there are
three neutral hopsbetween the third layer of the GBN, represented by NH1,
NH2, and NH3, as compared to the 13 hops with the base internet
connection.

And so what the patent specification is making clear is that there's
a third layer of logic -- a third layer of connectivity -- that's built over top --
optionally built over top. When I say optional, I mean that's what creates an
end-to-end tunnel iswhenyou build this third layer of the GVVN over the top
of or within, either way you want to say it, within the collection of
intermediatetunnels. Soyou'reusing thecollection of intermediate tunnels,
but there'sathird layer of logic and that's described very explicitly by the
patent within column 33, lines 7 through 19.

If you look at column 34, which includes the quote in the third
bullet of Slide 7 of Petitioner's slides, at the joining of tunnels at AP hops,
that's viewed as a single tunnel by the client devices. The very next sentence
says, "Thissingular tunnel represents the neutral third layer of the GVN,
within which it is possible to run on trafficthat would normally transit over
the internet"”, andit includes certain internet protocols, plus other protocols,
et cetera. And then it talks about other advantages realized by this third

layer of the GVN and goes on from there. Soin each instance, there'sathird
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layer of logic, a third layer of tunneling described to establish and end-to-
end tunnel relative to merely the intermediate tunnels.

So our view is thata mere collection of intermediate tunnels is in
itself insufficient to create an end-to-end tunnel. The specification makes
clear in every instance it's talking about, the end-to-end tunnels as a
collection of intermediate tunnels, that it's a third layer of logic. Judge -- I'll
note for the record that just before all this in column 32, there's a summary
beginning at line 42 of column 32 that summarizes Figures 32 through 35
and it says Figure 32 through 35 illustrate the third layer of the GBN with
respect to neutrality and security of the GBN tunnel while comparing
number of hops to the hops of the base internet connection.

So the patentspecification is explicitly noting that in each of these
Instances, there's a third layer and it's that third layer of logic and
connectivity that establishes an end-to-end tunnel across the collection of
intermediatetunnels. Sothat'swhy we say that it's not enough. Now, no
matter nowyou look at the word end-to-end tunnels -- I'm going to go back
to the Petitioner's -- pardon me --

JUDGE ZECHER: Mr. Devlin, this is Judge Zecher.

MR. DEVLIN: Yeah.

JUDGE ZECHER: What I'm hearing you say that is that an end-
to-end tunnel can comprise a plurality of intermediate tunnels, but it requires
more. What more --

MR. DEVLIN: Exactly.

JUDGE ZECHER: What more does it require? That's what I'm
trying to understand.

MR. DEVLIN: Well, that's -- so it requires a separate layer of
28
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logic. That'sthethirdlayerthat's described in the patent and there's other
disclosure in the patent about how that is created, but | think one of the
basics is inherent in theword tunnel, and that's what we focus on and that's
what Mr. Beck is saying -- Dr. Beck is saying, with respectto encoding and
de-encoding, that there's going to be an encoding that's going to be carried
through from oneend of that tunnel to the other at that layer of the tunnel
logical structure.

So at the third layer, there's going to be some encoding that is not
stripped away. And while you can have different networking protocols,
moving things across the physical layer or moving things across other
logical layers, there's going to be a layer of encoding that is not stripped
away at these neutral hops, which are the intermediate access points between
the intermediate tunnels in such a --

JUDGE ZECHER: Okay.

MR. DEVLIN: The --

JUDGE ZECHER: lunderstand what your expert is saying, but
this gets back to my initial point. You didn't cite anything in the
specification to support that statement. Where is this coding that you're
talking about in the specification?

MR. DEVLIN: Well, therewas the -- again, I think we are relying
on the expert for thatandrelying on his understanding of what tunnel means,
so | would agree with that.

JUDGE ZECHER: Buthedidnotcite theevidence to support that
testimony, so what evidence do you have to support it? That's what I'm
asking.

MR. DEVLIN: Well, the next -- I think there's -- let me just say it
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more clearly. Theexpert's opinion and declaration is the evidence of which
we are relying. Now, you're asking if he -- does he have underlying
evidence from the specification itself. | think he does not cite anything
further. I'd agree with that, but --

JUDGE ZECHER: Can you --

MR. DEVLIN: Yeah.

JUDGE ZECHER: Can you point me to anything further in the
specification?

MR. DEVLIN: Well, let me move around here. So | guess the
answerisno, rightnow I can't. I'll say that. Otherthan, again, whatatunnel
means. What it is to be a tunnel from one device to another device. |
believe in the prosecution history, there's a reference to encapsulation, which
Is a form of encoding. And I know that in Haskins (sic), there is the ability
to de-encapsulate between the -- what would otherwise be neutral hops,
which distinguishes the recited end-to-end tunnel, but | understand also,
that's not really hitting your pointwhen it comes to the specification. | do
think we're relyingon the expert's opinion to identify one of the inherent
featuresofa tunnel. Andto the extentthatthat'saclaim construction issue,
| think there is a claim construction issue here. That'swhat | was getting at
before.

JUDGE ANDERSON: Ah-ha. I'mall about claim construction on
this term. You agree that it requires construction, yes?

MR. DEVLIN: Given what we've heard today, I believe Your
Honor is correct.

JUDGE ANDERSON: Sowhatisyour claim construction for end-

to-end tunnel?
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MR. DEVLIN: That it is, at a minimum, a third layer of
networking logic distinct from the layers of logic that define the
intermediate -- any intermediate tunnels. It's a layer of logic that extends
from one edge of the end-to-end tunnel to the other and is carried through
any intermediate hops that define any intermediate tunnels. That's --

JUDGE ANDERSON: Sothat's sort of back to that encapsulate
and de-capsulate, | guess, argument that was made?

MR. DEVLIN: Correct, right. Butif you wanta core construction
thatis directly from the specification, it's that thereis a neutral third layer of
the network that creates and that establishes the end-to-end tunnel that's
distinct from the intermediate tunnels from which it may be formed.

JUDGE COURTENAY: Mr. Devlin --

JUDGE ANDERSON: Well --

JUDGE COURTENAY:: --isn't thatthe sameasthe logical tunnel
that | was discussing with Petitioner? The logical tunnel being a single
tunnel that connects the first endpoint to the second one and a first device to
the end device, that can consist of many intermediate tunnels, that can even
have different tunneling protocols for each intermediate tunnel?

MR. DEVLIN: Yes, | think that's partly right. | think it --

JUDGE COURTENAY: | was confused by when you used the
term third layer. |1 mean, | think of that as the logical tunnel.

MR. DEVLIN: And I would agree with that, and that's exactly
what I am saying. Thereisathird logical layer of tunneling protocol that's
established -- that's independent of the intermediate tunneling logic -- the
logic defining any intermediate tunnels.

JUDGE ANDERSON: Soisyourclaim limited to that third layer?
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MR. DEVLIN: Theclaimwouldrequire that third layer because
the claim requiresan end-to-endtunnel. Actually, multiples of them, but
each end-to-end tunnel would require that third layer of logic, relative to
intermediate tunnelsthat would comprise or be included within that broader,
longer end-to-end tunnel.

JUDGE ANDERSON: Soinyour preliminary response, you did
have a -- what -- we call that an institution decision, a construction, and let
me just read it toyou. It's, quote, "The term end-to-end tunnel refers to a
tunnel that spans in uninterrupted fashion the entire overlay network path
between endpoints."” And I'm goingto focus on that entire overlay network
path. Isthat what you'retalkingabout that we've been discussing here for a
few minutes?

MR. DEVLIN: Yes, exactly. | would say I've fine tuned that now
totieit more closely with what it's called in the specification, which is a
third layer.

JUDGE ANDERSON: Okay, so let's fine tune it. What is the
construction that you're proposing?

MR. DEVLIN: Okay. I'mgoingtotryto-- 1 said earlier I'm going
totrytorepeatit. Youknow, I didn'twrite it down, but I'm looking at the
specas | talk aboutthis. Soan end-to-endtunnel is defined by a third layer
of logic that is separate from layers of logic that define any intermediate
tunnels from which the end-to-end tunnel is comprised or formed.

JUDGE ANDERSON: Okay.

MR. DEVLIN: And --

JUDGE ANDERSON: By the way, Mr. Devlin, you've got 11

minutes. | don't know if | got you to commit to a time for rebuttal, but
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whatever you've got is going to be dependent on how much you use here.

MR. DEVLIN: Great. | appreciate that heads up, Your Honor.
That's perfect. Let me justdirect YourHonorsto Slide 74, which is a quote
from Petitioner's expert Dr. Reddy's deposition. Lookingat Figure 39 of the
'505 patent, and Figure 39, like others that we're talking about, has an end-
to-end tunnel on Slide 74 -- oh, I just said that -- Slide 74 is what I'm looking
at of Patent Owner's slides. It's got Figure 39 on the right as we've annotated
itandit'sgot Dr. Reddy, Petitioner's expert, testimony on the left, and as
we've annotated, there's an internal tunnel that's designated 39P20. That's an
end-to-end tunnel, sorry. End-to-end tunnel 39P20. And there are two
intermediatetunnels-- 39P10 and 39P12 -- in this particular embodiment.
And Dr. Reddy agrees that it is possible to have the two tunnels, 39P10 and
39P12, without having 39P20, which is anotherway of saying that 39P20 is
not the end-to-endtunnel. Itisnot automatically created by joiningtogether
the two intermediate tunnels, P10 and P12,

So Petitioner's expert agrees with that, that the end-to-end tunnel is
not an automatic creation of joiningtwo intermediate tunnels together, and
that's exactly what we are saying here and it's exactly what differentiates
Hankins. In every single embodiment of Hankins, no matter how it's
understood, Petitioner always points to a collection of intermediate tunnels
to form an end-to-end tunnel, but in Hankins, there isno third layer of logic
formingan actualend-to-end tunnel, such as designated here, 39P20, and is
described as that third layer of encoding in the '505 patent. Let me stop
there, Your Honors, and I'll reserve the rest of my time.

JUDGE ANDERSON: | have one more question, Mr. Devlin.

MR. DEVLIN: Yes.
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JUDGE ANDERSON: So in the prosecution -- and Judge Zecher
touchedon this, or at least the point I'm trying to make here or the question
I'm trying to ask, he touchedon it earlier. In the prosecution, Claim 1 was
amended to get allowed over the prior art to Chen and the amendment,
withoutreading-- it's actually, if you have it handy, Exhibit 1002, page 145,
If you have that. If you do, let me knowand I'll let you pull it up so you're
able to look at it.

MR. DEVLIN: Oh,boy. Forwhatever reason, my binder does not
have thatand | realize | don't, but goahead and read it, Your Honor. I'll try
to get --

JUDGE ANDERSON: Iwill dothe best I can to make it clear for
you to understand what's going on.

JUDGE ZECHER: 1 think it's also Slide 26 in Petitioner's
demonstratives, so if you want to take a look there.

MR. DEVLIN: Thank you.

JUDGE ANDERSON: Do you have that, Mr. Devlin?

MR. DEVLIN: I have the amendment, but | don't have the
remarks, but I'll be able to address your question.

JUDGE ANDERSON: No, that's fine. All I want to do is ask
about the amendment. So in the amendment, communication path -- the
words communication path were crossed out and for the first time in this
prosecution, end-to-end tunnels was added; you see that?

MR. DEVLIN: Correct, yes.

JUDGE ANDERSON: So Judge Zecher asked a very good
question, | thought, earlier. Isthere really -- is communication path and end-

to-end tunnels essentially the same thing. As it would appear from this, one
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was stricken, and one was added.

MR. DEVLIN: Right. Solwouldsay they are notthe samething,
and | think this is consistent with the proposal that we're making. A
communication path is much broader. A communication path doesn't
require necessarily anytunnel at all. It could be no tunnels, it could be a
collection of intermediate tunnels strung together, or it could be an end-to-
endtunnel. Itcouldbeany ofthose things. The claim was narrowed, and
there's other changes, of course, but the change we're talking about is the
deletion of communication path and the addition of the phrase end-to-end
tunnels. The end-to-end tunnels is much narrower than communication path.
Not simply a replacement of the words communication path with a
synonymous phrase, end-to-end tunnels. | don't think that's correct at all. |
think that supports the notion that an end-to-end tunnel is something
narrower, or in other words, requires somethingmore than acommunication
path. Does that answer Your Honor's question?

JUDGE ANDERSON: | guess the -- yeah, yeah. | guess the
converse would be true that an end-to-end tunnel would be a
communication.

MR. DEVLIN: Yeah. Iwouldagree thatan end-to-end tunnel is
one example or embodiment of a communication path, but it's much
narrower. It'sonly one example compared to many, many other examples
that couldexist of things that would qualify of communication paths, but
which would not qualify as end-to-end tunnels.

So just to be clear, | think end-to-end tunnel is a subset of
communication path. Narrower, included within, the communication path is

broader, includes end-to-end tunnels, but also includes many other types of
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pathways. Does that answer Your Honor's question?

JUDGE ANDERSON: Okay. Yeah, thank you. So with that, |
believe you have -- you've used 27 minutes and so that would mean you
have 18 minutes remaining for sur-rebuttal. Okay. Mr. Muldoon, you have
nine minutes for rebuttal.

MR. MULDOON: Thank you, Your Honor. I'll just address a
couple things first. Figures 33 and 34, these are abstractions and it's clear
thatthey'reabstractions. Thisisjust to portray a concept because the '505
patent explicitly says that thistunnel, this end-to-end tunnel, is viewed or
appears as a separate tunnel. It doesn'tsay it is a separate tunnel and despite
my colleague's continuing saying that we're just relying on a collection of
Intermediate points, no. We're -- the '505 explicitly says each, for every
embodimentin which there's end-to-end tunnel and even the ones that it
doesn't specifically recite end-to-end tunnel, it says, these intermediate
tunnels are joined and that's -- it's the joining.

And what the '505 does, it joins them using the access points.
That's what Hankins does. It joins them using -- it joins intermediate
tunnels, which havethird layer, and third layer is nothing new. Also, the
'505 doesn't describe how the third layer attaches, so each of the
intermediatetunnelshas third layer, so that's -- | don't know how that is a
distinction. And also, the coming up withathird layer that is distinct from
the individual third layers of the intermediate tunnels, | don't know where
that comes from. And like we've said, there is no -- the expert relies on
nothingto make its conclusory statement, that thisis encoded and then only
uncodedat the end, at the endpoint. So that is -- | think it's clear that the

'505 patent says that end-to-end tunnels are basically comprised of
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intermediatetunnelsthat are joined. Not a collection but are joined. And
there's no specificsregarding the third layer, especially when you distinguish
between the third layer of the intermediatetunnels because they have that,
too. That's just the network routing layer, so that's not any big deal.

So when we look --and | want to go to Patent Owner's Slide 74,
and we look at the -- Dr. Reddy said, so you can have tunnels -- I'll just say
01 and 02 -- without necessarily having tunnel 03? Yeah, but they're not
joined. That'sthewholething. The '505 says that these things are joined
together -- intermediate tunnels are joined together to form an end-to-end
tunnel. There is no dispute that all of the embodiments show that the
intermediatetunnelsare joined. The intermediatetunnels have third layers
and there's nothing that says that they're distinct. And all the tunnels
disclosed in Hankins and of a logical, they go from an endpoint all the way
toanotherendpoint. That'swhat the end tunnel is, is a tunnel -- a logical
tunnel that goes from one to the other, but it's not -- it's made up of
intermediate tunnels and there's no requirement that it's encapsulated
throughout the entire process. That's why it uses the intermediate tunnels.

And lastly, I would say that Claim 1 calls a plurality of
Intermediate access point servers that form a plurality of end-to-end tunnels.
So what we know is that the patentsays that -- in this claim that these things
are formed by the internet -- or by the intermediate access point servers.
That's what it says, so this third limitation on Claim 1 defines what the end-
to-end tunnels are. They're defined by the intermediate access point servers
as shown in Hankins. So really, there is no further construction needed.

We've showed how the three different interpretations of a plurality

in the end-to-end tunnels are shown in Hankins and we show in the '505
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where they repeatedly said, an end-to-end tunnel isthe joint -- is formed by
joining two intermediate tunnels. Two intermediate tunnels, four
intermediate tunnels, five intermediate tunnels, but they have to be joined by
the access points -- the intermediate access point. That is all the
construction you need with this. The only way that Patent Owner can win is
If he incorporatesand portssome mysterious limitation into this claim from
the specification. We haven't seen anything. It's like it was some
amorphous third layer. Oh, it's, you know, oh, this is something different,
the end-to-end. There's just no support to incorporate -- not even
incorporatingthingsfrom the specification because they're just not there.

And so I don't think claim construction is necessary because
whatever construction you would come up with is shown in Hankins.
Hankins also discusses basically encryption, which is another type of
encapsulation. Sothisis -- there isno need to construe this claim, other than
the limitation itself. And with that, I will end my presentation, unlessthere’s
any questions.

JUDGE ANDERSON: Well, you had me going. | understand
yourargument. | just want to get back to claim construction. Thereisa
need to construe end-to-end tunnels; yes or no?

MR. MULDOON: No.

JUDGE ANDERSON: No?

MR. MULDOON: No.

JUDGE ANDERSON: And why is that?

MR. MULDOON: Becausethe Claim 1 limitation 3 defines what
it is and to the extent --

JUDGE ZECHER: Mr. Muldoon --
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MR. MULDOON: To the extent that we can look --

JUDGE ZECHER: --1think | know what you're saying and I'm
goingtotrytohelpyou here. If we do construe it, you're saying the plain
language of Claim 1 controls, correct?

MR. MULDOON: Yeah.

JUDGE ZECHER: Okay, thank you.

JUDGE ANDERSON: | guess that's it then.

JUDGE COURTENAY:: Yes, the name of the game is the claim.

JUDGE ANDERSON: So thank you, Mr. Muldoon.

MR. MULDOON: Thank you.

JUDGE ANDERSON: Mr. Devlin, you have 18 minutesto use as
you see fit.

MR. DEVLIN: Thankyou, Your Honors. | don't think I'll come
closetothat. Ithoughtl had lesstime, I'll justbe honest. That's why | cut
myself a little short before, but let me just --

JUDGE ANDERSON: | could've misread the timer, but I think
you used 27 minutes, and the different between that and 45 is 18, but --

MR. DEVLIN: Yeah.

JUDGE ZECHER: Mr. Devlin, we apologize if we confused you,
but we started it and it counted up as opposed to counting down, so --

MR. DEVLIN: Yeah.

JUDGE ZECHER: --thatwasthe 27 minutes you used for your
case in chief, which means it left you 18 for sur-rebuttal.

MR. DEVLIN: No problem. This is more time than I thought |
had. Noworriesat all. Solet mejusttrytoclear this up because -- and I'll

go back to Slide 74 because | think it's a simple example of what's
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happening here. So this is Patent Owner's Slide 74 showing annotated
Figure 39 on the right-handside. Andwhatwe just heard from Petitioner's
Counselisthat -- and looking at the testimony on the left that of course, you
can have these two intermediate tunnelswithout necessarily havingthe end-
to-end tunnel because you have to join the intermediate tunnels.

Again, we're notdisputing the fact that one of the conditions of
creatingan end-to-endtunnel through a collection of intermediate tunnels, is
that those intermediate tunnelshave to some way be joined. The traffic has
to be able to pass through them for sure, but in this Figure 39 on the right-
hand side, that's alreadythere. There isan access point. It's AP39200 right
there in the middle that does join the two tunnels, 39P10 and 39P12. Well,
that's there in the figure and yet, Dr. Reddy is saying, well, you don't
necessarily still form the end-to-end tunnel, 39P20. And, you know, we
think that's a significant admission because it demonstrates what | was
saying before that what Petitioner says the conditions are sufficient to
establish an end-to-end tunnel are actually not sufficient.

So the Petitioner says it's sufficient to have intermediate tunnels
thatare joined and that is enough to establish the end-to-end tunnel, but we
think that's wrong. We think the specification says that's wrong when it
references the third layer and the neutral hops that are created by that logic
of the third layer, and we think the quote from Dr. Beck here supports that
same theory, indicating that you could have those intermediate tunnels, P10
and P12, without necessarily having P20. You need something more than
what this figure is showing.

So in thatsense, | do think we probably have consensus that claim

construction is necessary with the admission that -- the understanding that
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Petitioner's proposal is ordinary meaning. I'll note a couple of other things
in Hankins. | might've said Dr. Beck's testimony. What | meant with
respect to Slide 74 was Petitioner's expert, Dr. Reddy's testimony. I'm just
scanning the rest of my slidesto see if there's something else relevant that
| -- because I think we've addressed -- well, I'll point the Board to Slide 72.

So in Slide 72, we see on the top -- so we've got three things
showinghere on Slide 72. We've got Figure 39, again, on the right-hand
side; we've got two quotes on the left-hand side. The first of those is from
the Petitioner's reply at page 17, Paper 22, and it basically states what we've
heard today from Petitioner, which is that the end-to-end tunnel, P20, is
simply theaggravation of both the other tunnels that are joined at the access
point,39200. That'sall consistent -- that's a quote from Petitioner's reply.
It's consistent with everything we've heard today, consistent with what
Petitioner's theory is about how Hankins meets this end-to-end tunnel
limitation, that it's just this aggregation of intermediate tunnels that are
joined, so there's connectivity between them, but nothing else.

But the '505 patent itself makesclear and the quote below is from
our -- the Patent Owner's sur-reply, Paper 24 at page 10. And in themidst of
that sur-reply, it quotes from the'505 patent at column 36, lines 41 through
48, and it notes with respect to this Figure 39 that there can also be another
tunnel andthat's this internal tunnel, the end-to-end tunnel, 39-P20. So that
can exist, butit doesn't automatically exist. It can be formed and so that
itself indicates in the specification that the end-to-end tunnel is not simply
the aggregation of joined intermediate tunnels. It's an additional thing that is
the end-to-end tunnel. P20 in Figure 39 is an additional logical construct

that can be formed on top of the base intermediate tunnels and their
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connecting access points.

JUDGE COURTENAY: Mr. Devlin (CROSSTALK) --

MR. DEVLIN: Yes. | was just scanning, Your Honors, to just
make sure there was nothing else | wanted to say, but go ahead. Happy to
field a question.

JUDGE COURTENAY: | was just looking at the dependent
Claims 2 through 10 and | don't see any further mention of end-to-end
tunnels in the dependent claims. Maybe I'm missing it, but | don't see it. |
mean, sometimes, the doctrine of claim differentiation helps us -- it further
informsus, as far as the proper construction of a term that's introduced in an
independent claim. Now it isreferred to by antecedent basis in 1.4, where
we have the control server, wherein the control server selects one of the
plurality of end-to-end tunnelswhere communication between the first and
second device is based on the information. Butldon't see the term end-to-
end tunnels in Claims 2 through 10. So any further comment on that?

MR. DEVLIN: No. IthinkYourHonor sortof, you know, makes
a good pointthat theoretically, there might be something in here that would
inform the construction of end-to-endtunnel. "In here" meaning within the
dependent claims, looking at the doctrine of claim differentiation, but I
would agree, there's nothing in there that totally defines an endpoint,
suggesting it had a certain breadth in Claim 1 or, you know, anything along
those lines. So | would agree with Your Honor that that's -- while
theoretically relevant, claim differentiation is not --

JUDGE COURTENAY:: It doesn'tseem applicable here. 1 think
we agree.

MR. DEVLIN: Yeah.
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JUDGE COURTENAY: Speaking for myself. Not the panel.

JUDGE ZECHER: | don't have any further questions.

JUDGE ANDERSON: Are you done, Mr. Devlin?

MR. DEVLIN: Yes. Sorry, | was waiting for other questions and
as | was doing that, I realized that | may not have said nothing further here,
unless Your Honors have questions.

JUDGE COURTENAY: Well, you do have nine additional
minutes remaining, but --

JUDGE ANDERSON: 1 don't suggest you use them.

MR. DEVLIN: Iwas just goingtosay, | can't think of a better use
for them right now, other than giving them back to everyone.

JUDGE ANDERSON: That is appreciated and efficient use of
your time, in my opinion. Sometimes, it's better to give it up than to try to
fill it up. So let's see. We are done then, and this matter is submitted.
Appreciate Counsel for the arguments. They were quite helpful. And we
are adjourned.

(Whereupon, the above-entitled matter went off the record at 4:24

p.m.)

43



IPR2024-00497
Patent 10,630,505 B2

PETITIONER:

Patrick McPherson

Patrick Muldoon

Joseph Powers

DUANE MORRIS LLP
pdmcpherson@duanemorris.com
pcmuldoon@duanemorris.com
japowers@duanemorris.com

PATENT OWNER:

Jason Shapiro

James Harris

Michael Dorfman

Greg Gardella

Timothy Devlin

James Lennon

GARDELLA GRACE P.A.
jshapiro@devlinlawfirm.com
jharris@gardellagrace.com
mdorfman@gardellagrace.com
ggardella@gardellagrace.com
tdevlin@devlinlawfirm.com
jlennon@devlinlawfirm.com

44



