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I. Introduction

On January 13, 2025, Patent Owner InfoExpress filed its Patent Owner
Response and supporting exhibits, including the Declaration of Aaron R. Striegel,
Ph.D. (EX2427). See EX2570, 94. Dr. Striegel’s declaration was to be
accompanied by a claim chart, which showed how InfoExpress’s product, the CG
LAN, embodies certain claims of the 460 Patent. /d.

Due to counsel’s inadvertent error, the Dr. Striegel’s declaration did not
include that claim chart. /d., 995-6. Counsel realized the mistake on January 14—
one day after filing. /d., §6. Upon discovering his mistake, counsel promptly
caused his paralegal to email the Board; in turn, the Board advised him to file this
motion. Id., §6; EX2569. To further remedy the mistake, on January 15,
InfoExpress’s counsel emailed Petitioner’s counsel, and (1) notified Petitioner’s
counsel of his mistake, (2) attached a copy of the claim chart, (3) informed
Petitioner’s counsel that InfoExpress would be filing the present Motion to Excuse
Late Filing, and (4) asked them whether they would oppose such a motion.
EX2570, q7; EX2569. On January 16, Petitioner’s counsel responded that they
would not oppose this motion. EX2570, 48; EX2569. On January 21, and in
accordance with the Board’s January 15 email, InfoExpress’s counsel served a
copy of a Replacement Exhibit 2427, which included the claim chart. EX2570, 909.

In that same email communication, InfoExpress offered to Petitioner an extension



of one day for the filing of Petitioner’s Reply Brief, moving that date from April 8
to April 9, 2025. 1d., 99.

The Board may excuse a party’s late action “on a showing of good cause or
upon a Board decision that consideration on the merits would be in the interests of
justice.” 37 C.F.R. § 42.5(c)(3). For the reasons discussed below, Patent Owner
respectfully requests that the Board exercise its discretion, to excuse the late filing
of the claim chart accompanying Dr. Striegel’s declaration, and to allow
InfoExpress to file a Replacement EX2427. The missing claim chart can be found
at Replacement EX2427, pages 92-111.

II.  There is good cause to excuse Patent Owner’s late filing.

The determination of whether a party’s neglect is excusable “is at bottom an
equitable one, taking account of all relevant circumstances surrounding the party’s
omission.” Cf. Pioneer Investment Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507
U.S. 380, 395 (1993) (construing “excusable neglect” per Federal Rule of Civil
Procedure 60(b)(1)). In determining whether to allow late filings, courts consider
various factors including “the danger of prejudice to the [non-moving party], the
length of the delay and its potential impact on judicial proceedings, the reason for
the delay, including whether it was within the reasonable control of the movant,

and whether the movant acted in good faith.” /d.



There is good cause here to excuse counsel’s inadvertent mistake. As to the
first Pioneer factor, there is little to no prejudice to Petitioner here: They were
provided the claim chart promptly, they were offered an extra day on their reply
brief, and Petitioner’s counsel does not oppose this Motion. As to the second
Pioneer factor, nothing indicates that InfoExpress’s mistake will delay this IPR
any further. The third and final Pioneer factor also favors relief because
InfoExpress’s error was unintentional and because InfoExpress acted in good faith.
After learning of his error, InfoExpress’s counsel promptly acted to remedy his
mistake by notifying the Board and Petitioner of the same. EX2570, 6-7.

Under similar circumstances, the Director applied the Pioneer factors to
excuse a late filing. See, e.g., Mitsubishi Cable Indus., Ltd. v. Goto Denshi Co.,
IPR2015-01108, Paper 28 at 13-14 (May 3, 2017) (finding good cause to grant a 7-
day extension where “good faith conduct [by Patent Owner’s attorneys], ...
weigh[ed] in favor of granting the relief” and “there was no evidence of
prejudice”).

III. Itis in the interests of justice to consider the accompanying claim chart
to the Striegel Declaration.

In the event the Board finds that InfoExpress’s reasons for the delay do not

suffice for good cause, Patent Owner respectfully requests that the Board excuse



the late filing in the interests of justice.! InfoExpress has done a substantial amount
of work on its Patent Owner Response (Paper Nos. 24, 25), including on the
Striegel Declaration and other materials. The missing claim chart makes clear how
InfoExpress’s CG LAN embodies certain claims of the 460 Patent. In other words,
it shows precisely how certain features of the CG LAN embody and/or practice
certain elements of the 460 Patent. This is legally relevant to showing a nexus
between the objective evidence of non-obviousness and the claims of the ‘460
Patent. See, e.g., Volvo Penta of the Ams., LLC v. Brunswick Corp., 81 F.4th 1202,
1210 (Fed. Cir. 2023) (cited in Paper No. 25 at 39-40).

To be sure, the as-filed Striegel Declaration discusses how the CG LAN
embodies certain elements of the 460 Patent—for example, how a virtual machine
(VM) demonstration of the CG LAN showed its ability to obtain and analyze
certain endpoint criteria. See, e.g., EX2427 at §468-70. This showed how the CG
LAN could obtain and analyze “system data” and thus how it “appl[ied] a security

policy to the access device.” But the missing claim chart sets out a full, element-

! The Board has considered prejudice (to the non-movant) as legally relevant to this
inquiry. See Westinghouse Air Brake Tech’s Corp. v. Siemens Indus., Inc., IPR2017-
02044, Paper 16 at 3 (PTAB Feb. 26, 2018). To the extent such prejudice is relevant

here, InfoExpress incorporates its prior points made above.



by-element analysis in an easy-to-follow claim chart. See Replacement EX2427 at
93-111. Having this claim chart of record in this IPR would make the Board’s and
parties’ work easier.

IV. Conclusion

For these reasons, InfoExpress respectfully requests that the Board grant its
motion to excuse late action and allow it to replace Exhibit 2427.

Respectfully submitted,

Dated: January 21, 2025 /Brian R. Landry/
Brian R. Landry (Reg. No. 62,074)
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