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        UNITED STATES PATENT AND TRADEMARK OFFICE
        BEFORE THE PATENT TRIAL AND APPEAL BOARD
TELADOC HEALTH, INC.,           Case No. IPR2024-00616
     Petitioner,
V.                              U.S. Patent No.
DATA HEALTH PARTNERS, INC.,     11,144,554
     Patent Owner.
_________________________________________________________
        UNITED STATES PATENT AND TRADEMARK OFFICE
        BEFORE THE PATENT TRIAL AND APPEAL BOARD

TELADOC HEALTH, INC.,           Case No. IPR2024-00617
     Petitioner,
V.                              U.S. Patent No.
DATA HEALTH PARTNERS, INC.,     11,151,142
     Patent Owner.

*****************************************************

         ORAL AND VIDEOCONFERENCED DEPOSITION OF

                   BRYAN BERGERON, MD

                    DECEMBER 13, 2024

                  (Reported remotely.)

*****************************************************
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     ORAL AND VIDEOCONFERENCED DEPOSITION OF

BRYAN BERGERON, MD, produced as a witness at the instance

of the Patent Owner, taken in the above-styled and

-numbered cause on the 13th day of December, 2024, A.D.,

beginning at 9:06 a.m. CST to 11:17 a.m., before Kelly

Hassell, RPR, CLR, CSR, in and for the State of Texas,

located in Brookline, Massachusetts, in accordance with

the Federal Rules of Civil Procedure and the agreement

hereinafter set forth.
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           R E M O T E   A P P E A R A N C E S
FOR THE PETITIONER:
     MR. MICHAEL SOLOMITA, ESQ.     Norton Rose Fulbright LLP     1301 Avenue of the Americas     New York, New York  10019-6022     (212) 318-3000     michael.solomita@nortonrosefulbright.com

FOR THE PATENT OWNER:
     MS. SARAH E. SPIRES, ESQ.     Skiermont Derby LLP     1601 Elm Street     Suite 4400     Dallas, Texas  75201     (214) 978-6600     sspires@skiermontderby.com

ALSO PRESENT:
     MR. MICAH HARDIN - Remote technician
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                        I N D E X
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Exhibit List.................................... Page   5

Direct Examination by Ms. Spires................ Page   6

Reporter's Certificate.......................... Page  70
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                        EXHIBITS

EXHIBIT NO.    DESCRIPTION                           PAGE

Exhibit 1002   Douglas patent                         32
Exhibit 1014   Microsoft Computer Dictionary,         38
               Fifth Edition

FOR IPR2024-00616:

Exhibit 1001   United States Patent                   19
               No. 11,144,554 B2
Exhibit 1012   Declaration of Dr. Bryan Bergeron in   12
               Support of Petition for Inter Partes
               Review of U.S. Patent No.
               11,144,554 B2

FOR IPR2024-00617:

Exhibit 1001   United States Patent                   19
               No. 11,151,142 B2
Exhibit 1012   Declaration of Dr. Bryan Bergeron in   12
               Support of Petition for Inter Partes
               Review of U.S. Patent No.
               11,151,142 B2
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                  P R O C E E D I N G S

               REMOTE TECHNICIAN:  Thank you to everyone

for attending this proceeding remotely, which we

anticipate will run smoothly.  Please remember to speak

slowly and do your best not to talk over one another.

Please be aware that we are recording this proceeding for

backup purposes.  Any off-the-record discussions should

be had away from the computer.  Please remember to mute

your mic for those conversations.

               Please have your video enabled to help the

reporter identify who is speaking.  If you are unable to

connect with video and are correcting via phone, please

identify yourself each time before speaking.  We will

provide a complimentary unedited recording of this

deposition with purchase of a transcript.  I apologize in

advance for any technical-related interruptions.  Thank

you.

               THE COURT REPORTER:  The time on the

record is 9:06 a.m. Central Time.

               If counsel could please state their

appearances for the record.

               MS. SPIRES:  Sarah Spires on behalf of the

Transcript of Bryan Bergeron, MD
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Patent Owner.

               MR. SOLOMITA:  Michael Solomita from

Norton Rose Fulbright on behalf of Petitioner Teladoc.

               THE COURT REPORTER:  I'm Kelly Hassell,

Certified Shorthand Reporter, located in Dallas, Texas.

The witness is located in Brookline, Massachusetts.

               (The witness was duly sworn.)

               THE COURT REPORTER:  Thank you.

               You may proceed.

                   BRYAN BERGERON, MD,

having been first duly cautioned and sworn to testify the

truth, the whole truth and nothing but the truth,

testified on his oath as follows:

                   DIRECT EXAMINATION

BY MS. SPIRES:

     Q    Thank you for being here this morning.

               Have you been deposed before?

     A    I have, yes.

     Q    Okay.  So I'll just briefly run through the

ground rules so that -- no need to go over in detail

everything that you probably already know.

               But, first --
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     A    Yes, ma'am.

     Q    -- it's important that we have verbal answers,

because the court reporter is transcribing, and so it's

very difficult to transcribe head nods, head shakes, that

sort of thing.

     A    Understood.

     Q    Also, because -- especially because this is

over Zoom, if -- it's very helpful for the court reporter

if we can try not to talk over each other, since she can

only transcribe one person at a time.  So, I will do my

absolute best to let you finish your answers, and I'd

just ask if you let me finish my questions and --

     A    Understood.  Yeah.

     Q    If you don't understand any question that I ask

today, please ask me to rephrase or let me know what you

don't understand about a question.  Because if you don't

tell me that you don't understand, I will assume that you

do understand my questions.  Is that fair?

     A    Yes.

     Q    I will try to take a break about every hour.

I'm sometimes bad about watching the clock, so if you

need a break and I haven't asked for one, please don't

Transcript of Bryan Bergeron, MD
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hesitate to ask.  All I ask for is that if there is a

question pending, that you go ahead and answer that

before asking for a break.

     A    Fair enough.

     Q    Is there any reason that would prevent you from

giving truthful testimony today?

     A    No.

     Q    Do you have any notes in front of you today?

     A    No.  I can't -- I didn't -- just so you know, I

do have the files that -- that were being essentially on

my computer as files in case there's a problem with the

Internet, but I don't have them open or anything like

that.

     Q    Okay.  That's perfect.  And that certainly does

happen sometimes.

     A    Yes.

     Q    So I'll say, personally, I don't care what

version of the documents you look at today, you are

looking at, so long as you are looking at clean versions.

So if it's been dropped into a chat or one you have, as

long as it's clean, that's fair game for me.

     A    These are clean versions given to me by my

Transcript of Bryan Bergeron, MD
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counselor in folders.
     Q    Perfect.  So whatever makes you comfortable
looking at the documents, that's fine.
     A    Okay.
     Q    Did you do anything to prepare for today's
deposition?
     A    I did.
     Q    What did you do to prepare?
     A    I met with Counselor Michael.  It's one, two,
three -- three days over the past week or so, about an
hour and a half per day.
     Q    And did you meet with anyone other than
Michael?
     A    There were two other attorneys, very briefly,
just for a few minutes, but it was mainly Michael.
     Q    Did you meet with anyone other than attorneys
in preparing for today's deposition?
     A    No.
     Q    Did you review any documents in preparing for
today's deposition?
     A    I did.
     Q    Have you been retained by Petitioner Teladoc

Transcript of Bryan Bergeron, MD
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Health, Inc. before in any prior cases?

     A    I have.

     Q    Approximately how many?

     A    I think one -- one prior case.  One prior case.

     Q    And what was that case?

     A    I'm trying to remember how long I think -- it

dealt with an outside computing device, a robot, as I

recall, a mobile -- mobile -- mobile device for -- for --

for the ward.

               THE COURT REPORTER:  I'm sorry.  For the

what?

               THE WITNESS:  I'm sorry.  The wards,

W-A-R-D-S.  Hospital wards.

     Q    (BY MS. SPIRES)  Was that a patent case?

     A    Yes, it was.  As I recall, yes.

     Q    Was that a district court case, if you recall?

     A    I don't know.  I don't know.  I don't recall.

     Q    Have you been retained by Norton Rose Fulbright

before in any other cases?

     A    Not that I know of, no.  No.

     Q    You submitted a declaration in IPR2024-00616.

Is that right?
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     A    616.  You mean in a previous case?

     Q    In this case.

               This may help.  This is just to try to

make it clearer, because we're working with two

declarations today.

               MS. SPIRES:  If we want to pull up

Exhibit 1012 from both IPRs, if we could throw those into

the chat, just so that we can make sure that we're clear

on what declarations we're looking at today.

               REMOTE TECHNICIAN:  Yes.  Sorry, Counsel.

Could you say the exhibits again?

               MS. SPIRES:  1012.  It's both 1012s.

               REMOTE TECHNICIAN:  Both 1012s.  Stand by.

               (Exhibit 1012 marked.)

               REMOTE TECHNICIAN:  Would you like these

on the screen or just in the chat?

               MS. SPIRES:  Just in the chat is fine.

               THE WITNESS:  So I drag these over to my

machine, or do I just click to view?

               REMOTE TECHNICIAN:  You should be able to

just click to view.

               THE WITNESS:  Okay.  I'm just waiting for

Transcript of Bryan Bergeron, MD
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it to show up.

               Yes.  I'm sorry.  Yes.  I was -- I was --

mine have numbers (unintelligible) --

               THE COURT REPORTER:  I'm sorry.  I'm not

understanding you.

               THE WITNESS:  Sorry.

     A    So this is the correct -- correct declaration.

I'm sorry.  I had the -- in my mind, I was thinking of

the 142 number as opposed to the 617.  Yes.

     Q    (BY MS. SPIRES)  Okay.  And so I just want to

get our terminology straight for today so that it's

clear, when I'm asking you questions, what I'm asking you

questions about.

     A    Okay.

     Q    So if you'll look at the declaration,

Exhibit 1012, for the 616 IPR.

     A    I'm opening it now.

               Okay.  So the 616 case, yes.

     Q    So this declaration that you submitted in

IPR2024-00616, is this the declaration you submitted that

you've got on the screen?

     A    Yes.
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     Q    Okay.  Are you comfortable today if I call this

the 616 IPR?

     A    This is not on -- for some reason, I -- I know

these by the patent names, but that's -- that's fine.

616 is the '554 patent.  That's fine.

     Q    I can also call it the '554 IPR, if that's

easier.

     A    That will help me, actually, yes.

     Q    Sure.

     A    Yes.

     Q    Okay.  And so this is -- the IPR -- the 616 IPR

is related to Patent 11,144,554, right?

     A    That is correct, yes.

     Q    Okay.  And so today, I will just call this the

'554 IPR for clarity.

     A    Thank you.

     Q    For the declaration you submitted in the '554

IPR proceeding, how did you go about preparing it?

     A    I prepared this originally with counsel, so

I -- some which are his -- some are mine, some are his,

but they're all my -- my opinions.

     Q    I couldn't -- you said something was yours and
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something were his.  I'm not --

     A    Some of the words, the wording for several, are

from me.  Some are from counsel.  I didn't type

everything myself, obviously.  But the -- all of the

opinions are mine.  I agree with all the content here.

     Q    Was some of your declaration in the '554 IPR

prepared by copying and pasting from the '554 IPR

petition into the declaration?

     A    I'm not sure.  I know that the -- for example,

the legal aspects of the case were all obviously not from

me.  They're from counsel.

     Q    Have you looked --

     A    (unintelligible) -- sorry.

               There was the law, explaining the law, I

mean, which -- you know, which laws apply.  Those were

not supplied by me.  Those were supplied by counsel.

     Q    Sure.

               Could I have you look at Paragraph 157 of

your declaration, the '554 declaration.

     A    Paragraph?

     Q    157.

     A    Okay.  Thank you.
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               It starts off "Grounds 5 and 6"?

     Q    Yes.

     A    Yes.

     Q    Do you see, at the end of that paragraph,

there's a citation to Bergeron at Paragraph 157?

     A    I do.

     Q    Is that indicative of the fact that this

paragraph was copied and pasted from the petition into

your declaration?

               MR. SOLOMITA:  Objection; form.

     A    I don't know.

     Q    (BY MS. SPIRES)  Do you know why this paragraph

cites to the same paragraph that it's in?

     A    I don't.  I don't recall.

     Q    Have you had discussions with anyone, other

than your counsel, related to the declaration you

submitted in the '554 IPR?

     A    Again, other than the -- there were two other

counselors, I guess, yesterday before briefly spoke with

me.  That's it.

     Q    And that's it for the entirety of the time

you've worked on the declaration of the '554 IPR?
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     A    Yes.

     Q    If I can have you look at your other

declaration that you submitted in this case, which I

think is also in the chat.

     A    That's the Patent '142.

     Q    Yes.

     A    Yes.

     Q    So this is also Exhibit 1012, but is for

IPR2024-617 and is for Patent 11,151,142; is that right?

     A    That is correct, yes.

     Q    And so for clarity today, will you be

comfortable if I call this the '142 IPR?

     A    Yes.

     Q    And, similarly, are you comfortable if I call

the patent this relates to the '142 patent?

     A    Yes.

     Q    Did you go about preparing the declaration for

the '142 IPR in the same way that you prepared your

declaration for the '554 IPR?

     A    Yes, I did.

     Q    And have you had discussions with anyone, other

than your counsel, relating to the declaration you
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submitted for the '142 IPR?

     A    Again, with the exception of the two counselors

the last couple of days briefly, no.

     Q    What do you mean, "with the exception of" --

     A    Well, the -- so I had -- it was my counsel.

There were two other attorneys from the same -- same law

firm that I spoke to briefly.

     Q    Understood.

               MS. SPIRES:  I'd like to start looking at

the '554 patent, which is Exhibit 1001 in the 616 IPR.

               REMOTE TECHNICIAN:  1001?

               MS. SPIRES:  Yes.

               REMOTE TECHNICIAN:  Stand by.

               And, Counsel, is this both of them?

               MS. SPIRES:  You can go ahead and pull up

both.

               REMOTE TECHNICIAN:  Okay.

               MS. SPIRES:  For now, we're looking at the

'554 patent that's the 616 IPR, but we'll need them both,

so it's fine --

               REMOTE TECHNICIAN:  Okay.

               MS. SPIRES:  -- to put them both in the
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chat.

               REMOTE TECHNICIAN:  Thank you.

               (Exhibit 1001 marked.)

     A    Okay.  Bradley.  I have it.

     Q    (BY MS. SPIRES)  Okay.  If you pull up

Exhibit 1001 that is the '554 patent, can you turn to

Claim 1 of the '554 patent?

     A    Okay.   Page -- I found 40, yes.  Okay.

     Q    If you look about halfway down in Claim 1, do

you see the element of Claim 1 that reads, "Determining,

by the one or more providers, treatment and assistance

for the client, which is used for establishing goals, a

plan of action, and thresholds for the client"?

     A    I do.

     Q    You provided an opinion in your '554

declaration that the Douglas prior art reference

discloses the claim element "determining, by the one or

more providers, treatment and assistance for the client,

which is used for establishing goals, a plan of action,

and thresholds for the client," correct?

     A    Correct.

     Q    When forming this opinion, did you do so with
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the understanding that the goals and plan of action

recited in Claim 1 of the '554 patent must be distinct

elements?

               MR. SOLOMITA:  Objection; form.

     A    Distinct elements.  Let me -- let me turn to

the -- that part of my report.

               That was Limitation C, correct?

     Q    (BY MS. SPIRES)  I'm sorry?

     A    That was Limitation C, determining?

               Okay.  Because I can't -- I can't put a --

well, I can't -- I can't just put them side by side on my

machine.  I can't put the -- I can't put the patent and

the -- my report side by side.  There's one window, so

I'll just have to flip between them.  Okay.

               Your question again, please, was, did I

consider?

     Q    Sure.

               When forming your opinion that the Douglas

prior art reference discloses "determining, by one or

more providers, treatment and assistance for the client,

which is used for establishing goals, a plan of action,

and thresholds for the client," did you form your opinion
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with the understanding that the goals and plan of action

must be distinct claim elements?

               MR. SOLOMITA:  Objection; form.

     Q    (BY MS. SPIRES)  Must be a distinct element?

               MR. SOLOMITA:  Objection; form.

     A    Well, I think I just requested in Paragraph 69

of my report, and I see that Douglas discloses either

term of treatment and the assistance being used for

establishing goals and thresholds for the client, when

the thresholds represent certain points of progress

toward the goals.

               So in this case, in this mapping, they --

so the goal in the threshold points are -- is that the --

one and the same.  So there's -- the thresholds are sort

of a contin- -- a continuation towards the goal and

eventually becomes the goal, if that's what you're

asking, so they're -- they're not distinct, but they --

it's a continuum in this mapping.

     Q    (BY MS. SPIRES)  And what about goals and the

plan of action in Claim Element 1C?  Are those distinct,

or are they also a continuum in your mapping?

     A    I -- I think the continuum in my -- my mapping,
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because the map on Figure 6, which is in Paragraph 64, I

guess, there's the current -- current value, a former

goal and a final goal.  So I say that's a mapping -- this

is a continuum from the criteria to where -- where you're

going to be, eventually, with the goal.  If that's -- if

that -- if I understand your question.

     Q    How about if I have you look at Paragraph 70.

     A    Okay.

     Q    In the last sentence of Paragraph 70, you said,

"The claimed plan of action is disclosed by Douglas's

overall 'therapeutic program' that includes the above

goals," right?

     A    That's correct, yes.

     Q    So is it true that in your opinion, the goals

that you're mapping from Douglas to Claim Element 1C are

a subset of the plan of action that you say is disclosed

by Douglas?

               MR. SOLOMITA:  Objection; form.

     A    I'm not sure what you mean.  What -- what I

think I'm -- what I'm saying here in 70 is that the --

the over- -- the overall program includes, you know,

eventually achieving the goals.  And so the -- there's
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going to be a progress -- or a checkpoint that's saying

what's our progress toward the goal and that the

progress -- the progress and the even- -- and that

eventual goal are all part of the program.

     Q    (BY MS. SPIRES)  And --

     A    Which includes --

     Q    I'm sorry?

     A    I'm sorry.  I was just going to read the last

sentence again, which "includes the above goals."

     Q    And Douglas's therapeutic program, in your

opinion, is the plan of action in Claim Element 1C of the

'554 patent, correct?

     A    Hold on.  Let me get back to the claim.

               So, again, the question is?

               What's -- what -- repeat, please, the

question.

     Q    I said that Douglas's therapeutic program, in

your opinion, is the plan of action in Claim Element 1C

of the '554 patent?

               MR. SOLOMITA:  Objection; form.

     A    Well, the plan of action can include the --

there are goals and a plan of action.  They are --
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they're distinct.  So -- you're saying if they're the

same, they're -- the plan of action is part of the

limitation, but it's not the same as the goal.  So the

goals are separate from the plan of action.

     Q    (BY MS. SPIRES)  But the plan of action

includes the goals?

     A    Well, again, back to the figure we just saw,

there's the -- a column of current values and current --

and the thresholds, and then the -- the value of the

final goals.  And so the plan of action is -- is meant to

move the person from that -- the current -- the current

values to the final goals, so they are -- they're

separate if you have a -- the -- the plan of action is in

reference to goals, but isn't -- the goals aren't part of

the plan of action.

     Q    How do you reconcile that with your statement

in Paragraph 70 that the claim plan of action is

disclosed by Douglas's overall therapeutic program that

includes the above goals?

               MR. SOLOMITA:  Objection; form.

     A    I think -- I think it's compatible.  The --

there's -- there -- in the way Douglas is set up,

Transcript of Bryan Bergeron, MD
Conducted on December 13, 2024 24

PLANET DEPOS
888.433.3767 | WWW.PLANETDEPOS.COM

Data Health Partners, Inc. Exhibit 2006, Page 25 of 93



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

there's -- there are -- you establish goals.  You

establish thresholds along the way to get to those goals,

and then a plan to get removed -- removed from the

current status of the patient to the goal -- to the goal

set.  And all -- taken all together there, that's part of

the -- that's -- that's the -- that's the treatment for

the patient.  That's -- that's the -- that's what

you're -- that's what you're bringing to -- to bear on

the patients, on the user, the -- their current status.

The goals are intended for the patient, and then moving

from -- from that -- from the current status to the

goals.  I think -- I think that's compatible with -- with

what I said in the last -- with Paragraph -- or it's 70,

I guess.  70.

     Q    (BY MS. SPIRES)  In your declaration, did you

ever state that the claimed plan of action is moving the

patient from their current status to the claimed goals?

               MR. SOLOMITA:  Objection; form.

     A    Where did I state that?  I don't -- I don't

recall stating that.  I can search for it.  If you -- if

you see any -- if you see the -- that I have a reference,

I can look it up, but I don't recall making that
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