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Transcript of Grant Delgatty

Conducted on December 19, 2024 5
PROCEEDTINGS
GRANT DELGATTY,
having been duly sworn by the Notary Public, was
examined and testified as follows:
EXAMINATION BY COUNSEL FOR
PATENT OWNER ATHALONZ, LLC 11:17:08
BY MR. HOUGHTON: 11:17:08
Q. Good morning. My name is Connor Houghton. 11:17:10
I'm with Reichman Jorgensen Reedman & Feldberg, 11:17:12
and I'm representing Athalonz. 11:17:16
Could you please state your full name for 11:17:18
the record. 11:17:19
A. My name is Grant Delgatty. 11:17:20
Q. Okay. And, Mr. Delgatty, this is not your 11:17:23
first time being an expert witness. Right? 11:17:26
A. That's correct. 11:17:29
Q. Do you have an estimate of how many cases 11:17:30
you've worked on as an expert witness? 11:17:34
A. I believe this is -- I think this might be 11:17:35
my seventh or eighth case. 11:17:41
Q. Okay. And how many times have you been 11:17:45
deposed? 11:17:47
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Transcript of Grant Delgatty

Conducted on December 19, 2024 6

A. Probably eight to ten times, I would say. 11:17:48

Q. Okay. And how many of the cases that 11:17:55
you've worked on have been IPR proceedings? 11:17:58
A. I would say that, if I remember correctly, 11:18:01

I believe there was probably four. Around four 11:18:06
cases. 11:18:12
Q. Okay. 11:18:13

A. There might be more than that, actually. 11:18:14

It might be four to six, something like that. 11:18:16
Q. And were the other cases that were not 11:18:18
IPRs patent litigation cases? 11:18:21
A. Yes. 11:18:24

Q. Okay. Have you ever testified at a trial 11:18:25
before? 11:18:29
A. I came close, but no, I have not. I was 11:18:29

one day away. But yeah, no. 11:18:34
Q. Happens a lot. 11:18:37

A. Yeah. 11:18:39

Q. Okay. So I think you generally know how 11:18:40
this works. 11:18:43
Have you done a Zoom deposition before? 11:18:43

A. I have. 11:18:46
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Transcript of Grant Delgatty

Conducted on December 19, 2024 7
Q. And so you understand that you're under 11:18:46
oath today? 11:18:49
A. I do. 11:18:49
Q. Is there any reason you can't give full 11:18:50
and accurate testimony? 11:18:53
A. No, there is not. 11:18:54
Q. Okay. We can take a break any time you 11:18:56
want, but just before we go out please finish 11:19:00
answering my questions unless there is a privilege 11:19:02
objection or something like that. Okay? 11:19:05
A. Will do. 11:19:07
Q. And I understand you and Rob are in the 11:19:07
same room today. Right? 11:19:11
A. That's correct. 11:19:12
Q. Is there anyone else in the room with you? 11:19:13
A. No, there's not. 11:19:16
Q. Okay. Do you have any documents printed 11:19:17
out with you? 11:19:21
A. I have my five declarations printed out. 11:19:21
Q. Okay. Are there any marks or notes on 11:19:25
those? 11:19:29
A. No, there are not. 11:19:29
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Transcript of Grant Delgatty
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Q. Okay. And do you have any documents 11:19:30
besides those? 11:19:34
A. I don't. 11:19:38

Q. Okay. And so if you are referring to 11:19:38
anything in your declarations when answering my 11:19:43
question, just let me know. Okay? 11:19:45
A. Sure. 11:19:47

Q. Do you have any other computer programs 11:19:47
open besides this Zoom? 11:19:52
A. I'm on a -- on their system here. It 11:19:54
looks like there's some -- what is this? 11:20:00
MR. BUGG: That's my inbox. You can close 11:20:03

that 1if you want to. Just hit that X in the top 11:20:00
corner. 11:20:08
A. Now I'm looking at just a screen with you 11:20:15

on it. 11:20:17
Q. So if you do look at anything else besides 11:20:18

the documents in front of you or this Zoom, just 11:20:20
let me know. But try not to do that if possible. 11:20:24
Okay? 11:20:27
A. Understood. 11:20:28

Q. I'm going to drop exhibits in the chat as 11:20:28
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Transcript of Grant Delgatty

Conducted on December 19, 2024 9
we go. If you have them already, like if we're 11:20:36
using your declarations, you can just refer to the 11:20:39
printed one if that's easier. 11:20:41
But for the court reporter, I'm going to 11:20:43
put every exhibit that I talk about into the chat. 11:20:45
So if it's easier for you to open it that way, 11:20:47
feel free. 11:20:50
I might also share my screen sometimes. 11:20:55
You can feel free to look at that or look at the 11:20:58
actual document. Whatever is easier. 11:21:01
Right now I'm going to put the first 11:21:02
exhibit in the chat. This is Exhibit 1003 in all 11:21:04
five of the IPRs. 11:21:08
(Exhibit 1003, previously marked, is not
attached to the transcript.) 11:21:13
Q. This is a copy of your CV. Let me know 11:21:13
when you have that open. 11:21:15
A. Do I have to down -- I clicked on it, but 11:21:18
it looks like I have to download it. 11:21:22
Q. I think you might have to download it and 11:21:25
then open it up. 11:21:27
A. So I hit save? 11:21:28
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MR. BUGG: That's fine. 11:21:32

A. And then what, I just click on it again? 11:21:39
Okay. 11:21:45
So now it's fully on my screen. I can't 11:21:46

see 1it. 11:21:51
Q. Okay. 11:21:53

MR. BUGG: If you want to pull it up on 11:21:55

that screen, maybe you can have both open. Grab 11:21:57
that top and then pull it onto your screen and 11:22:01
then you can -- there you go. 11:22:04
A. Let's do it like this. ©No. Shoot. There 11:22:12

it is. Okay. 11:22:14
All right. 1I've got it. 11:22:15

Q. Okay. So hopefully we can do it this way 11:22:16

for exhibits and it will work now. 11:22:21
Just for the record, we're taking your 11:22:23
deposition here for the five IPR proceedings that 11:22:20
Under Armour filed against Athalonz's patents. 11:22:30
Those are IPR 2024-00636, -637, -638, -639, and 11:22:34
-640. And so you submitted an expert declaration 11:22:47
in each of those IPR proceedings. Right? 11:22:53
A. Correct. 11:22:55
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11

Q. Okay. And this copy of your CV is the 11:22:56
same in all five proceedings. Right? 11:23:00
A. I believe it is. Yes. 11:23:02
Q. Okay. So this was filed back I think in 11:23:04
March of this year. Is this CV still generally 11:23:09
accurate or do you have any changes to it? 11:23:12
A. No. 1I'd say it's probably generally 11:23:14
accurate at this point. 11:23:19
Q. Okay. And so are you still the chair of 11:23:20
product innovation and an associate professor at 11:23:24
Uuscz 11:23:27
A. Yes. 11:23:27
Q. And you're still working on Project X? 11:23:28
A. That -- let me see. It's sort of on the 11:23:40
back burner right now. We might pick it back up. 11:23:50
Q. Okay. Do you have any other current 11:23:53
positions that are not listed on your CV? 11:23:54
A. I'm an entrepreneur as well. I'm doing a 11:23:57
little bit of work in a field. I'm designing some 11:24:00
Pilates machines currently. Yeah. 11:24:12
Q. Okay. 11:24:16
A. Nothing -- at this point, nothing shoe 11:24:20
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related except for the project. 11:24:24
Q. Okay. Do you have any patents of your 11:24:27
own? 11:24:29
A. Well, I don't personally own any patents, 11:24:29

but I'm listed as the lead inventor on a number of 11:24:36
patents. 11:24:39
Q. About how many? 11:24:39

A. I believe it's about 20. 11:24:41

Q. Okay. What's the general subject matter 11:24:45

of those patents? 11:24:47
A. That's varied from footwear, athletic 11:24:53
footwear and footwear concepts, both utility and 11:24:57
design, I believe. 11:25:01
I founded a company a few years ago that's 11:25:05

made a foldable electric scooter. We have a 11:25:09
number of patents with regard to that company, 11:25:13
both design and utility, some -- I believe I'm 11:25:17
listed as an inventor on a delivery scooter-type 11:25:26
device. 11:25:34
I'm trying to think what else. Oh, 11:25:35
there's a pending patent on the Pilates machine 11:25:39
that I just mentioned prior to this. 11:25:44
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Transcript of Grant Delgatty

Conducted on December 19, 2024 13
Q. Okay. None of the athletic 11:25:47
footwear-related patents that you just mentioned 11:25:52
that you're an inventor on are being asserted as 11:25:54
prior art in this case. Right? 11:25:57
A. That's correct. 11:25:59
Q. Okay. You have a bachelor of science 11:26:01
degree in industrial design from the Art Center 11:26:05
College of Design. Correct? 11:26:10
A. That's correct. 11:26:10
Q. Do you know if that degree is still 11:26:11
offered? 11:26:16
A. It's offered. My major that I took in -- 11:26:16
at Art Center was technically considered 11:26:29
environmental design. And that program has sort 11:26:33
of shifted to a new way to describe it. I believe 11:26:40
they call it spatial experience design, but it's 11:26:45
essentially the same program. But yes, the degree 11:26:48
of industrial design at Art Center is still 11:26:52
available. 11:26:55
Q. Okay. As part of your degree at Art 11:26:56
Center, did you take courses in physics or 11:27:00
engineering? 11:27:03
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A. I would say I took courses that -- I'm not 11:27:03
sure if they would be considered actual physics or 11:27:12
engineering courses, but they were -- there was 11:27:15
courses that I took. I believe the name of the 11:27:20
class was "The Way Things Work," where we would 11:27:24
dissect different types of machinery and 11:27:27
structures and understand the physics of how they 11:27:32
go together, how they're disassembled, how they're 11:27:37
assembled. So yeah. 11:27:41
Q. Okay. Did you take a traditional 11:27:42
Physics 1 class that went through a textbook on 11:27:45
physics? 11:27:49
A. I don't believe so. 11:27:49
Q. Okay. And you also have a diploma in 11:27:52
graphic design and illustration. Correct? 11:27:56
A. Correct. 11:27:59
Q. Okay. And as part of that degree, did you 11:28:00
take a traditional physics or engineering course? 11:28:03
A. No, I did not. 11:28:05
Q. Okay. You've designed a number of 11:28:07
different shoes in your career. Right? 11:28:12
A. Yes, I have. 11:28:13
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Q. Have you ever designed a golf shoe? 11:28:14

A. I actually -- I gave some input on a 11:28:17
special project that we did at Vans that wasn't 11:28:27
really ever commercially offered for sale. It was 11:28:30
a promotional product that we made. 11:28:37
So yes, it was a golf shoe, but it was a 11:28:42

pretty -- we did it for a golf tournament. It was 11:28:45
kind of fun. It was black-and-white checkerboard 11:28:49
golf shoes. But that's -- technically, anything 11:28:53
that went to market, no, I haven't done any golf 11:28:55
shoes per se. 11:29:01
Q. I asked this about your patents already, 11:29:01

but none of the shoes that you designed in your 11:29:09
career are being asserted as prior art to any of 11:29:12
the Athalonz patents. Correct? 11:29:15
A. They are not. 11:29:18

Q. And your hourly rate on the IPR work is 11:29:22
$400 an hour. Correct? 11:29:26
A. Yes, it is. 11:29:27

Q. Do you have an estimate of how many hours 11:29:27

of work you did prior to the petitions being 11:29:29
filed? 11:29:31
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A. I don't have a specific number at this 11:29:31
point. I haven't done the latest addition or I 11:29:40
haven't added up the hours over the last month or 11:29:43
so, so I can't give you a specific number. 11:29:47
Q. Okay. My question was about before the 11:29:53
petitions were filed, so that's back in the March 11:29:55
time frame. 11:29:58
Do you know how long you worked on your 11:29:59

expert declarations and other associated tasks 11:30:00
prior to the petitions being filed? 11:30:04
A. I don't have a specific number. I can't 11:30:05
remember exactly how many hours I put into it. It 11:30:12
was a number of hours. I can't recall. I'm 11:30:14
SOrry. 11:30:19
Q. Was it more than 100 hours? 11:30:19

A. It might have been. It might have been 11:30:21
around that, maybe less. I'm not sure. 11:30:29
Q. Okay. Was it more than 200 hours? 11:30:31

A. I don't think so. 11:30:33

Q. Okay. Did you personally write the expert 11:30:41
declarations? 11:30:46
MR. BUGG: Objection just to the extent 11:30:49
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this calls for any privileged information or 11:30:51
information pertaining to the actual production of 11:30:53
the declarations. 11:30:58
I'll just caution you not to share that 11:30:59
information, but you can otherwise answer the 11:31:01
question. 11:31:03
A. I would say that the declarations are my 11:31:04
thoughts and that I participated. It was a 11:31:12
collaborative -- it was collaborative with my 11:31:15
counsel that I'm working with on actually doing 11:31:21
the wording. But yeah, I was part of the team 11:31:24
that wrote these declarations. 11:31:31
Q. Okay. Are you also working on the 11:31:34
district court case between Athalonz and Under 11:31:40
Armour? 11:31:42
A. I believe at this point that is not 11:31:42
active. So I might be working if that moves 11:31:50
forward, but right now I've just been working on 11:31:57
these. 11:31:59
Q. Have you billed any time to work on the 11:31:59
district court case so far? 11:32:01
A. I don't believe -- I'm not sure. I don't 11:32:03
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believe that any of the work that we've been doing 11:32:10
has been towards that at this point. 11:32:12
Q. Okay. Have you looked at any of the Under 11:32:15
Armour shoes that Athalonz contends infringe the 11:32:21
patents that are at issue in this IPR? 11:32:24
A. I have not physically looked at the shoes, 11:32:26
but I have seen the images of -- some of the 11:32:30
images of the shoes. Yes. 11:32:37
Q. Were those the infringement contentions? 11:32:38
A. Yes. 11:32:41
Q. Okay. And you cite some of those in your 11:32:41
declaration. Right? 11:32:45
A. Yes, I do. 11:32:45
Q. Okay. Have you reviewed Under Armour's 11:32:47
invalidity contentions from the district court? 11:32:50
A. I'm trying to remember if I have or not. 11:32:52
Yeah. I believe so. 11:33:08
Q. Okay. Have you reviewed any other 11:33:10
Athalonz or Under Armour documents that were 11:33:14
produced in the district court case? 11:33:15
A. I've looked at the -- some of the 11:33:17
prosecution history. So yeah, I would say so. 11:33:25
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Q. Okay. Have you looked at any internal 11:33:27
Under Armour or Athalonz documents? 11:33:31
A. "Internal" meaning what? 11:33:38
Q. Not something that was publicly filed at 11:33:40
the Patent Office or that is being called prior 11:33:42
art. 11:33:45
A. I'm not sure. I don't believe so, but I 11:33:45
don't know what was -- I'm not completely sure. 11:33:52
don't think so. 11:33:55
Q. So you haven't looked at any, for example, 11:33:56
Under Armour PowerPoint presentations? 11:33:59
A. No. 11:34:01
Q. Okay. So I understand you have a copy of 11:34:02
the five expert declarations that you filed in 11:34:09
this case. And so those were all marked 11:34:12
Exhibit 1002. Correct? 11:34:16
A. Yes. 11:34:17
Q. So I'm going to put the five declarations 11:34:19
in the chat. You don't need to download them if 11:34:23
you'd prefer to look on paper. But if you do want 11:34:26
an electronic copy, they're there. 11:34:29
(Exhibit 1002, previously marked, is not
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attached to the transcript.) 11:34:31
A. Sure. 11:34:31

Q. And I'm going to kind of have to flip back 11:34:35

and forth between these a little bit as we go. So 11:34:38
bear with me on that. 11:34:41
You're comfortable referring to the patent 11:34:40
numbers by the last three digits. Correct? 11:34:48
A. Yes. 11:34:50

Q. Okay. So for the '291, the '786, and the 11:34:51
'760 patents, I might refer to those as "the slope 11:35:01
patents" during the deposition. Will you 11:35:05
understand what I mean by that? 11:35:06
A. Yes. 11:35:08

Q. And then the '768 and the '456 patents, I 11:35:08
might refer to those as "the density patents." 11:35:14
Will you understand what I mean by that? 11:35:18
A. Yes. 11:35:19

Q. Okay. And sometimes I'll refer to the 11:35:20
individual patents, but other times I might refer 11:35:24
to them as a group. So if you're ever confused, 11:35:26
just let me know. 11:35:29
Okay. Can you pull out the expert 11:35:36
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declaration from the '291 patent. And so this is 11:35:38
in IPR 2024-637. 11:35:43
Let me know when you have that. 11:35:52

A. I have it in front of me. 11:35:53

Q. Okay. So just a general gquestion about 11:35:54
your opinions. You opined on what the level of 11:35:59
ordinary skill in the art was in these 11:36:03
proceedings. Right? 11:36:06
A. I did. 11:36:06

Q. Okay. And you applied the same definition 11:36:08

for all five of the patents. Right? 11:36:11
A. Yes, I did. 11:36:13

Q. Okay. And for the '291 patent, as an 11:36:15
example, but this would be the same in all of 11:36:19
them, you did this in Paragraph 31, which is on 11:36:22
page 12 of your declaration. Let me know when 11:36:26
you're there. 11:36:30
A. I have it in front of me. 11:36:31

Q. Okay. And you agree that this definition 11:36:32
that's listed in Paragraph 31 is your opinion 11:36:39
about what the level of ordinary skill is in this 11:36:41
case. Right? 11:36:43
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A. I do. 11:36:44

Q. Okay. Let's see. You also opined on the 11:36:45
level of skill in the art and you based your 11:36:53
opinions as of the invention date. Correct? 11:36:56
A. Yes, I did. 11:36:58

Q. Okay. And in Paragraph 28, you say that 11:37:00
that is March 8, 2011, the filing date of 11:37:03
Provisional Application 61/450,4587 11:37:07
A. Yes. 11:37:15

Q. And that's the same for all five patents 11:37:16
too. Correct? 11:37:25
A. Correct. 11:37:25

Q. In Paragraph 29 you list some factors that 11:37:26

you look to in determining the ordinary skill in 11:37:28
the art. Correct? 11:37:31
A. Yes. 11:37:32

Q. Where did you get that 1ist? 11:37:33

A. Let me refresh my memory. I'm going to 11:37:36
read it real quick. 11:37:41
So my counsel informed me of these. 11:38:07

Q. Okay. So you list factors that include 11:38:10

the level of education and experience of persons 11:38:16
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working in the field, the types of problems 11:38:21
encountered in the field, the teachings of the 11:38:24
prior art, and the sophistication of the 11:38:26
technology at the time of the alleged invention. 11:38:30
Correct? 11:38:33
A. Yes. 11:38:33
Q. You don't list the education level of the 11:38:34
inventor in this list in Paragraph 29, do you? 11:38:38
A. It doesn't -- I mean, it talks about the 11:38:41
level of education, but it doesn't specify that in 11:38:50
that paragraph. 11:38:57
Q. Okay. Are you aware that the Federal 11:38:57
Circuit has said that there are six factors that 11:38:59
you should look to and one of those is the 11:39:02
education level of the inventor? 11:39:04
A. I'm not an attorney, so I don't know 11:39:06
exactly the rules of what the -- how many factors 11:39:17
there should be. So I would -- I didn't -- 1T 11:39:24
wasn't aware that there had to be six. It does 11:39:27
say level of education in here, though. So I'm 11:39:31
not sure if that is not the same thing. 11:39:33
Q. Okay. I'm quoting from a Federal Circuit 11:39:35
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case from 2022, Best Medical International versus 11:39:40
Elekta. 11:39:44
And it says, "These factors include, one, 11:39:45

the educational level of the inventor; two, types 11:39:48
of problems encountered in the art; three, prior 11:39:52
art solutions to those problems; four, rapidity 11:39:55
with which inventions are made; five, 11:40:01
sophistication of the technology; and six, 11:40:03
educational level of active workers in the field." 11:40:06
Now, that list I think overlaps exactly 11:40:11

with your list except that it also includes the 11:40:14
educational level of the inventor. Do you agree? 11:40:16
A. Yes. I would say that that is not 11:40:18
specifically listed in this paragraph. 11:40:29
Q. Okay. Was there a reason you didn't 11:40:30
include the education level of the inventor in the 11:40:34
list of factors in Paragraph 297 11:40:37
A. Well, it does state it in Paragraph 31. 11:40:38

So I guess I would say that the information is in 11:40:51
my declaration, two paragraphs down. So I'm not 11:40:59
sure why, you know, it wasn't put in Paragraph 29. 11:41:03
Q. Okay. And when you say it says it in 11:41:08
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Paragraph 31, I don't see the word "inventor" in 11:41:10
there. 1Is it there? 11:41:13
A. Yeah. It's a person of ordinary skill in 11:41:14
the art would have a certain level of education. 11:41:26
Q. Right. But you don't talk about the level 11:41:31
of education of the inventor in Paragraph 31, do 11:41:35
you? 11:41:38
A. I don't believe so. 11:41:38
Q. Okay. Do you know what the education 11:41:43
level of the inventors of the five Athalonz 11:41:4¢6
patents was? 11:41:49
A. I do not. 11:41:50
Q. Do you know who the inventors are? 11:41:53
A. I don't have the patents in front of me. 11:41:55
Q. Okay. But generally, do you know -- like, 11:42:00
personally know them? 11:42:05
A. No, I don't personally know them. 11:42:06
Q. And did you do anything to look into what 11:42:08
their education level was? 11:42:11
A. No, I did not. 11:42:12
Q. Would it be relevant to your analysis of 11:42:15
the correct level of skill in the art what the 11:42:20
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education level of the inventor was-? 11:42:21
MR. BUGG: Objection, vague, calls for 11:42:25
speculation. 11:42:27
You can answer if you can. 11:42:28

A. I'm not quite sure what you mean by the 11:42:29
question. Can you rephrase 1it? 11:42:31
Q. Well, let me put it this way: You didn't 11:42:33
talk about what the education level of the 11:42:36
inventor was in giving your opinion on the level 11:42:39
of ordinary skill in the art. Right? 11:42:43
A. I did not talk about it. No. 11:42:44

Q. And so since you didn't talk about it, you 11:42:47
didn't think it was relevant to your analysis, did 11:42:49
you? 11:42:52
MR. BUGG: Objection, vague. 11:42:52

A. I don't know if it is relevant or not. I 11:42:53
believe an inventor can come up with ideas with 11:43:01
many different levels of education. 11:43:06
Q. Okay. And so if the inventor did not have 11:43:08

the education level that you proposed in 11:43:11
Paragraph 31, does that mean they can't be a 11:43:15
person of ordinary skill in the art? 11:43:18
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